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MEMORANDA. 


In  the  earlj  part  of  Michaelraas  Term,  1856,  Sir  J*  Jervis,  the  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  died. 

On  the  19th  November,  1856,  Sir  A.  J.  E.  Cockburn,  her  Majesty's 
Attomej-General,  was  appointed  to  succeed  him. 

Sir  Richard  Bethel  I,  the  Solicitor- General,  was  on  the  22d  of  the  same 
November  appointed  Attorney- General. 

The  Right  Hon.  J.  Stuart  Wortley,  the  Recorder  of  London,  was  on  the 
same  day  appointed  Solicitor-General.  In  Trinity  Term,  1857,  he  re- 
signed this  office  in  consequence  of  ill  health,  and  Henry  Singer  Keating, 
Esq.,  one  of  her  Maj<'Sty's  Counsel,  was  appointed  Solicitor-General,  and 
shortly  afterwards  received  the  honour  of  Knighthood. 

Bj  the  20  &  21  Vict.  c.  77  (August,  1857),  the  Law  as  to  Probates  and 
Letters  of  Administration  was  altered ;  a  new  Court  called  the  Court  of 
Probate  was  created,  and  a  Judge  of  that  Court  directed  to  be  appointed.* 
By  the  20  &  21  Vict.  c.  85  (August,  1857),  "the  Law  relating  to  Divorce 
and  Matrimonial  Causes"  was  altered.^  A  new  Court  was  constituted  to 
consist  of  the  Lord  Chancellor,  the  two  Lords  Chief  Justices,  the  Lord 
Chief  Baron,  the  Senior  Puisne  Jud^^e,  for  the  time  being  of  each  of  the 
three  Common  Law  Courts,  and  the  Judge  of  the  Court  of  Probate.  On 
the  5th  January,  1857,  Mr.  Justice  Cresswell,  having  previously  resigned 
the  office  of  a  Judge  of  the  Court  of  Common  Pleas,  was  appointed  the 
Judge  of  the  Court  of  Probate  and  Judge  Ordinary  of  the  Court  of  Divorce. 
He  was  also  sworn  in  as  a  Privy  Councillor. 

In  February,  1858,  Lord  Cranworth  resigned  the  Great  Seal,  which 
was  thereupon  delivered  to  Sir  Frederick  Thesiger,  one  of  her  Majesty's 
Counsel,  who  was  on  (he  27th  February  created  a  Peer  by  the  title  of 
Baron  Chelmsford,  of  Chelmsford,  in  the  county  of  Essex. 

Sir  R.  Bethell  at  the  same  time  resigned  the  office  of  Attorney- General, 
and  Sir  H.  S.  Keating  that  of  Solicitor- General ;  the  former  was  succeeded 

*  By  the  39th  section  an  appeal  against  a  decree  of  the  Court  of  Probate  may 
be  made  to  the  House  of  Lords. 

*  By  the  56th  section  an  appeal  In  the  case  of  a  petition  for  the  dissolution  of 
marriage  may  be  made  to  the  House  of  I^rds. 
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by  Sir  FitzRoj  Kellj,  and  the  latter  bj  Hagfa  ITCalmoot  Gairns,  £^^ 
one  of  her  Majesty's  Coansel,  who  sbortlj  after  hia  appcxntmeiit  reoeived 
the  bonoar  of  Knighthood. 

On  the  9th  Aogiist,  1858,  the  Right  Hon.  T.  Pembertoo  Leigh,  Chan- 
cellor and  Keeper  of  the  Great  Seal  to  his  Rojal  Highness  the  Prince  of 
Wales,  and  formerly  one  of  her  ^lajesty's  Coansel,  was  created  a  Peer  by 
the  title  of  Lord  Kingadown,  of  Kingsdowa,  in  the  county  of  Kent. 

In  Ireland,  in  Febmary,  1858,  Lord  Chancellor  Brady  resigned  his 
office,  and  Mr.  Napier  was  appointed  to  succeed  him ;  and  at  the  same 
time  Mr.  Fitzgerald  resigned  the  office  of  Attorney-General,  and  Mr. 
Cliridtian  that  of  Solicitor-Creneral,  and  Mr.  Whiteside  and  Mr.  Hayes 
were  respectively  appointed  their  successors. 
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HOUSE    OF   LORDS. 


COLCLOUGH  i;.  BOYSE. 
1857.    Febrnary  23. 

J.  T.  RossBOROUGH  CoLCLOCGH  and  wife,  Appellants. 
Jane  S.  Boyse,  Respondent. 

WUl.     Legal  Devisee.     Pleading. 

A  bill  to  establisb  a  will  against  an  beir  at  law  may  be  maintained  at  tbe  suit  of 
a  mere  legal  devisee  not  cbarged  witb  any  trust  or  duty  under  the  will. 

The  Attorney-General  (Sir  R.  Bethell),  when  this  appeal  was 
called  on,  said :  I  appear  for  the  appellants,  and  the  question  in- 
volved in  the  case  is,  whether  the  pourt  of  Chancery  has  jurisdic- 
tion to  entertain  a  bill  at  the  suit  of  a  simple  legal  devisee  of  real 
estate,  to  establish  a  will  in  which  there  are  no  trusts  declared  by 
the  will,  and  where  no  equitable  relief  is  prayed  nor  administration 
of  the  estate  sought  under  the  direction  of  a  Court  of  equity.  The 
Vice-Chancellor  Wood  decided,  on  demurrer  to  the  bill,^  that  such 
jurisdiction  did  exist ;  and,  on  appeal,  his  decision  was  affirmed 
by  the  unanimous  opinion  of  the  Court  of  Appeal,  consisting  of  the 
Lord  Chancellor  and  the  two  Lords  Justices.^  I  have  anxiously 
considered  this  question,  which,  to  a  great  degree,  was  involved 
in  the  argument  upon  the  appeal  against  the  decree  of  the 
Court  of  Chancery  in  *  Ireland,*  and  I  feel  myself  con-  *  2 
strained  to    say    that  I    am  unable  to  support  an  appeal 

*  Kay,  71.  *  See  the  next  case. 

*  SDeG.,  M.&G.  817. 
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against  the  decision  of  the  Court  below.  I  believe  that  the  Court 
of  Chancery  has  jurisdiction  to  entertain,  at  the  suit  of  a  simple 
legal  devisee,  a  bill  to  establish  a  will,  and  also,  e  conversoj  a  bill  by 
an  heir  at  law  to  have  an  issue  directed  for  the  purpose  of  ascer- 
taining whether  or  not  it  is  the  will  of  the  testator.  Under  these 
circumstances  I  must  submit  to  have  the  judgment  of  the  Court 
below  affirmed. 

Judgment  of  the  Court  below  affirmed^  tptth  coits. 
Lords'  Journals,  28d  February,  1867. 


BOTSE  V.  ROSSBOROUGH. 
1856.    Jane  16,  17,  19 ;  Jnly  3,  4,  7, 10,  11,  14,  15.     1857.    March  13. 

Jane  Stratford  Boyse, Appellant. 

John  T.  Rossborouoh  and  Mart  Grey  Went-  )  t>         ,    . 
_  ,  .       .^  i  liesponaents. 

worth  Rossborouoh,  his  wife,        .        .        .3 

WUl.  Capacity  of  Testator.  Heir  at  Law.  Right  to  issue  I^ect- 
ment.  Verdict.  New  Trial.  Alteration  of  Order.  Influence. 
Equity  Jurisdiction.    Order  against  Wife  to  pay  Debt  of  Husband. 

In  a  bill  filed  by  an  heir  at  law  to  impeach  a  will  of  real  estate  aa  having  been 
obtained  hy  undue  influence  or  fraud,  the  Court  of  Chancery  has  a  discretion 
to  direct  an  issue  deuisavit  vd  non^  or  merely  to  remove  obstacles  out  of  the  way 
of  the  heir  asserting  his  legal  title.  This  House  will  not  interfere  with  the  ex- 
ercise of  that  discretion,  unless  it  appears  that  injustice  has  been  or  is  likely  to 
be  its  consequence. 

Undue  influence  may  exist  in  the  form  of  bad  companionship  and  bad  example, 
and  yet  not  be  suflScient  to  invalidate  a  will  made  under  its  operation.  To 
be  within  the  meaning  of  the  rule  of  law,  so  as  to  produce  that  efiect,  it  must 
be  an  influence  exercised  by  coercion  or  by  fraud.  But  actual  violence  is  not 
necessary  to  constitute  coercion.  Imaginary  terrors  may  be  suflicient  for  that 
purpose. 

In  order  to  set  aside  the  will  of  a  person  of  sound  mind,  it  must  be  shown  that 

the  circumstances  under  which  it  waa  executed  are  inconsistent  with  any 

hypothesis  but  that  of  undue  influence,  which  cannot  be  presumed,  but 

*  S  must  be  shown  to  have  been  *  exercised,  and  exercised  in  relation  to  the 
will  itself,  and  not  merely  to  other  transactions. 

Whether  in  a  trial  at  law  ordered  by  the  Court  of  Equity,  there  has  or  has  not 
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been  misdirection,  equity  is  not  bound  by  one  rerdict ;  but  for  its  better  satis- 
faction may  direct  a  new  trial. 

What  b  a  proper  direction  considered. 

Qwtre.  Whether  a  consent  to  a  particular  form  of  order  can  be  given  by  a  mar- 
ried woman  ? 

lliongh  during  her  husband's  life  and  after  his  death  she  acted  under  that  order, 
she  was  allowed  to  make  it  one  of  the  grounds  of  appeal  to  this  House. 

A  suit  was  instituted  against  a  married  woman  and  her  husband  in  respect  of 
property  devised  to  her.  After  a  decree,  which  among  other  things  directed 
an  account,  the  Master  reported  a  sum  as  due  from  both.  An  order  was  made 
on  the  widow  to  pay  this  sum  into  Court  within  a  limited  time.  This  sum  was 
composed  of  rents  received  from  the  property  in  dispute  before  and  during  the 
marriage  and  after  the  death  of  the  husband. 

Quctre.  Whether  such  an  order  could  be,  under  such  circumstances,  valid  ? 

This  was  an  appeal  against  orders  and  a  decree  made  in  the 
Court  of  Chancery  in  Ireland,  in  a  suit  instituted  to  determine 
whether  a  certain  paper  writing,  dated  6th  August,  1842,  was  the 
will  of  one  Csesar  Colclough.  The  appellant  had  been  the  wife  of 
the  testator,  but  had  married  again.  The  female  respondent  was 
his  heiress  at  law. 

Mr.  Colclough  was  born  in  the  year  1766,  and  spent  much  of 
the  early  part  of  his  life  in  France.  In  1802  he  came  to  England, 
but  went  back  again  to  France,  and  on  the  sudden  recommence- 
ment of  the  war  was,  with  all  the  other  British  subjects  then  resi- 
dent there,  detained  as  a  prisoner  in  France.  In  1814  he  returned 
to  England.  He  was  possessed  of  considerable  estates  in  Wexford 
in  Ireland,  and  visited  that  country,  where,  in  November,  1818,  he 
married  Jane  Stratford  Kirwan,  daughter  of  John  Kirwan,  Esq., 
one  of  his  Majesty's  Counsel.  The  settlement  made  on  this  mar- 
riage secured  to  the  lady  an  income  of  500Z.  a  year.  After  this 
period  it  appeared  that  he  was  accustomed  to  spend  much 
of  his  time  on  the  Continent,*  but  in  1840  he  purchased  a  |*  4 
mansion  at  Cheltenham,  called  Boteler  House,  and  there  he 
principally  resided  till  his  death.  In  the  summer  of  1842  he  was 
attacked  with  iniQuenza,  and  died  on  the  23d  of  August  in  that 
year.  The  testator,  in  the  month  of  July,  1824,  made  a  will,  giv- 
ing all  his  real  and  personal  property  to  trustees,  on  trust  to  pay 
debts  and  funeral  expenses,  and  an  annuity  of  15001.  to  his  wife 
(provided  she  did  not  marry  again),  and  a  like  annuity  to  his 
mother,  "(provided  she  never  receives  into  her  house  M.  A.  R.,  her 
niece,  who  endeavored,  by  most  wicked  means,  to  make  mischief 

[8] 


*4  CASES  IN  THE  HOUSE  OP  LORDS. 

in  my  family).'*  He  gave  the  sum  of  1$.  to  the  Rey.  David  Col- 
clough,  and  to  Ga&sar  Golclough,  the  son  of  that  person,  1002.  per 
annum,  and  to  his  brother  Agmond  50/.  per  annum,  and  the  rest 
of  his  property  he  left  to  accumulate  ^^  until  one  of  the  male  de- 
scendants of  Csesar  or  Agmond,  or  other  child  of  one  of  my  heirs, 
shall  be  brought  up  from  the  age  of  four  years  old  to  that  of  twenty- 
one,  in  England  or  Edinburgh,  he  then  to  inherit  the  whole."  No 
other  will  was  made  by  the  testator  till,  in  the  course  of  his  last 
ilhiess,  on  the  5th  of  August,  1842,  he  made  one,  the  instructions  to 
prepare  which,  it  was  sworn,  were  given  only  two  days  before.  In 
that  will  he  gave  Boteler  House  to  his  wife  and  her  heirs  for  ever  ; 
he  appointed  trustees,  and  directed  them  to  secure  an  annuity  of 
4500/.  to  his  wife  for  life,  in  addition  to  her  annuity  under  the  mar- 
riage settlement.  This  sum  was  to  be  raised  from  the  personal, 
or,  in  case  of  that  being  deficient,  from  the  real  estate,  and  if,  after 
payment  of  the  purchase  money  of  that  annuity  any  surplus  should 
remain  in  the  hands  of  the  trustees,  they  were  "  to  pay  the  same  to 
the  person  or  persons  entitled  to  the  residue  of  my  real  estate." 

In  the  course  of  the  proceedings  which  afterwards  took  place,  it 
was  stated  tliat  tiiis  will  was  executed  twice,  first  on  the  4th 
*5  and  again  on  the  5th  of  August,  in  consequence  *of  the 
devise  of  Boteler  House  having  been,  by  mistake,  omitted 
from  the  first  copy.  The  attesting  witnesses  on  both  occasions 
were  James  Fortnam,  a  surgeon  at  Cheltenham  (the  medical 
attendant  of  Mr.  Colclough),  and  G.  E.  Williams,  a  solicitor 
there,  by  whom  the  will  had  been  prepared.  On  the  next  day, 
however,  namely,  the  6th  of  August,  1842,  Mr.  Colclough, 
who,  it  was  alleged,  had  that  day  told  the  solicitor  that  his  wife 
**  had  always  behaved  well  to  him,  and  he  would  do  what  was  right," 
executed  the  following  will,  the  validity  of  which  was  now  in 
contest :  — 

"  The  last  will  and  testament  of  me,  Caesar  Colclough,  of 
Tintorn  Abbey,  in  the  county  of  Wexford,  and  of  Boteler  House, 
CheltcMiham,  Esquire.  I  give  and  devise  all  and  singular  my  real 
and  personal  estate  to  my  dear  wife,  Jane  Stratford  Colclough,  her 
heirs,  executors,  administrators,  and  assigns,  to  and  for  her  aAd 
their  own  absolute  use  and  benefit.  But  as  to  any  estate  vested  in 
mo,  upon  trust  or  by  way  of  mortgage,  subject  to  the  equities 
aficcting  the  same  respectively. 

**  I  appoint  the  said  Jane  Stratford  Colclough  executrix  of  this 
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my  will,  hereby  revoking  every  other  will  by  me  at  any  time 
heretofore  made. 

"  In  witness  whereof  I  have  to  this  my  will  set  my  hand,  the 
6th  day  of  August,  in  the  year  of  our  Lord,  1842. 

"  C^SAB   COLCLOUGH." 

**  Signed  by  the  said  testator,  asN 


his  last  will  and  testament,  in 
the  presence  of  us  present  at 
the  same  time,  who,  at  his 
request,  in  his  presence,  and 
in  the  presence  of  each  other, 
have  hereunto  subscribed  our 
names  as  witnesses. 


> 


"  James  Fortnam, 

Surgeon,  Cheltenham. 

"  G.  E.  Williams, 

Solicitor,  Cheltenham." 


*  This  will  was,  in  the  Ecclesiastical  Courts  of  both  Eng-  *  6 
land  and  Ireland,-  proved  by  the  appellant,  the  testator's 
widow,  who  entered  into  possession  of  the  estates.  The  lands  in 
Wexford  were  stated  to  produce  an  income  of  nearly  7000Z.  a  year, 
and  the  personal  property  in  England  and  Ireland  (independently 
of  Boteler  House)  was  valued  at  70,000/. 

In  the  year  1846  the  appellant  married  Thomas  Boyse,  Esq.,  of 
Bannow,  in  the  county  of  Wexford,  and  settled  on  him  certain  of 
the  lands  then  held  by  her  under  the  alleged  will  of  the  6th 
August,  1842. 

The  respondent,  Mary  Grey  Wentworth  Rossborough  (who  has 
since  assumed  the  name  of  Colclough)  was  the  heiress  at  law 
of  Ca&sar  Colclough,  and  put  in  her  claim  to  his  property  in  that 
character. 

In  September,  1849,  the  respondents  filed  their  bill  in  the  Court 
of  Chancery  in  Ireland  against  Mrs.  Boyse  and  her  husband,  and 
thereby  alleged  that  the  appellant  had,  immediately  after  her  mar- 
riage with  Mr.  Colclough,  formed,  and  that  she  had  continually 
persevered  in,  a  systematic  plan  to  separate  and  estrange  Mr.  Col- 
clough from  all  members  of  his  family,  and  had  acquired  not  only 
undue  influence,  but  complete  command  and  control  over  Mr. 
Colclough,  so  as  to  deprive  him  altogether  of  free  agency  over  his 
estates  or  affairs ;  that,  in  consequence  thereof,  Mr.  Colclough  was 
never  a  free  agent,  but  on  the  contrary  was  prevented  from  exer- 
cising even  the  duties  of  a  landlord  ;.and  that  the  appellant  had 
induced  him  to  go  to  Cheltenham,  in  order  thereby  to  promote  the 
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success  of  tlie  scheme  which  she  had  formed,  and  that  she  had 

there  reduced  him  to  a  state  of  apprehension  and  dependence. 

The  bill  stated  the  will  executed  by  Mr.  Golclough  on  the  5th 

of  August,  1842,  and  alleged  that  the  appellant,  finding  that 

*  7    will  not  to  be  so  favourable  to  her  wishes  as  she  *  desired, 

caused  another  paper  to  be  prepared  by  Mr.  Williams,  and 
by  herself,  or  some  other  person  on  her  behalf  gave  instructions  to 
Mr.  Williams  for  that  purpose,  and  that  the  will  of  the  6th  Au- 
gust, 1842,  was  prepared  accordingly,  and  that  the  appellant  rep- 
resented to  Mr.  Colclough  that  the  will  of  the  6th  of  August  was 
prepared  in  consequence  of  an  alleged  uncertainty  in  the  terms  of 
the  will  of  the  5th  of  August,  and  that  she  led  Mr.  Golclough  to 
believe  that  in  every  other  respect  the  will  was  precisely  similar  to 
that  of  the  5th  of  August ;  and  that  at  the  period  of  the  execu- 
tion of  the  will  of  the  6th  of  August,  Mr.  Colclough  was  not 
aware  that  he  was  thereby  devising  and  bequeathing  to  his  wife 
all  his  real  and  personal  estate,  but  considered  that  he  was  merely 
confirming  the  terms  of  the  will  of  the  5th  of  August ;  and  that 
the  will  of  the  6th  of  August  was  void  by  reason  of  the  mental 
incapacity  and  unsoundness  of  mind  of  Mr.  Colclough  when  he 
executed  the  same,  and  by  reason  of  the  undue  and  improper 
influence  and  control  exercised  over  Mr.  Colclough  by  the  appel- 
lant. The  bill  stated  the  settlement  made  on  the  marriage  of  the 
appellant  with  her  second  husband,  and  that  the  respondents 
wished  to  proceed  by  ejectment  to  recover  the  Wexford  estates, 
but  that  there  were  outstanding  terms  which  would  be  set  up  as  a 
bar  to  any  ejectment.  The  bill  prayed  that  the  will  of  the  6th  of 
August,  1842,  might  be  declared  void,  and  delivered  up  to  be 
cancelled,  or  that  an  issue  might  be  directed  to  try  whether  the 
freehold  estates  of  Mr.  Colclough  were  devised  by  the  said  will ; 
and  that  if  it  should  be  found  that  the  said  estates  descended  on 
his  heiress  at  law,  that  the  defendants  might  be  ordered  to  deliver 
up  the  title  deeds  relating  to  the  estates,  and  to  account  for  the 
rents  and  profits  of  the  lands  received  by  them,  or  that  the  plain- 
tiffs might  be  at  liberty  to  proceed  at  law  by  ejectment  to 

*  8    recover  the  said  estates,  and  that  the  Court  might  *  prevent 

any  outstanding  terms  being  set  up,  and  for  further  relief. 
Witnesses  were  examined  on  both  sides,  and  the  cause  came  on 
for  hearing  before  the  Lord  Chancellor  of  Ireland,  in  January, 
1852,  and  on  the  31st  of  January  his  Lordship  was  pleased  to 
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order  that  the  validity  of  the  will  of  .the  6th  August,  1842,  should 
be  tried  in  an  issue  devisavit  vel  non^  in  which  the  appellant  and 
her  husband  were  to  be  the  plaintiffs  and  the  respondents  were  to 
be  defendants.  The  trial  of  the  issue  came  on  before  Mr.  Baron 
Pennefather  and  a  special  jury  of  the  county  of  Wexford,  and 
lasted  for  five  days,  at  the  end  of  which  a  verdict  was  found  for 
the  defendants  in  the  issue.  In  Michaelmas  term,  1852,  the  ap- 
pellants moved  for  a  new  trial,  and  in  the  event  of  its  being 
granted  prayed  that  the  venue  might  be  changed  from  Wexford 
to  Dublin.  This  motion  was  heard  before  the  Lord  Chancellor, 
and  on  the  18th  April,  1858,  was  refused  with  costs  ;  ^  and  the 
cause  itself  having  been  heard  at  the  same  time  upon  further 
directions,  the  Lord  Chancellor,  on  the  19th  April,  1853,  made  a 
decree  declaring  the  alleged  will  of  the  6th  of  August,  1842,  to  be 
null  and  void  as  a  devise  of  the  estates  of  Caesar  Colclough  in 
Ireland,  and  directed  that  the  sheriff  of  the  county  of  Wex- 
ford should  put  the  respondents  (in  right  of  Mrs.  Bossborough  as 
heiress  at  law)  into  possession  of  the  said  estates ;  and  the  appel- 
lants were  ordered  on  oath  to  deliver  up  all  documents  relating  to 
the  same ;  and  it  was  referred  to  the  Master  to  take,  after  making 
all  just  allowances,  **  an  account  of  the  rents  and  profits  received 
by  the  defendants  (the  appellants)  or  either  of  them,  from  the 
7th  September,  1843,  being  six  years  prior  to  the  time  of  filing 
the  bill,''  and  the  appellants  were  ordered  to  pay  all  costs.^  On 
the  2d  July,  1853,  on  the  application  of  the  appellants,  a 
variation  was  made  in  *  this  order  by  "  directing  the  Master  •  9 
to  take  an  account  of  all  sums  received  by  the  defendants  " 
(the  present  appellants),  "or  either  of  them,  for  or  on  account  of 
the  rents  and  profits  of  the  said  estates,  which  accrued  due  since 
the  7th  of  September,  1843,  being  six  years  prior  to  the  time  of 
filing  the  plaintiffs  bill  in  this  cause." 

On  the  80th  July,  1853,  application  was  made  to  the  Lord 
Chancellor  by  the  respondents  that  the  leading  order  made  on  the 
31st  January,  1852  (the  order  directing  the  issue),  might  be 
amended  nunc  pro  tuncj  by  inserting  the  words,  "  the  defendants 
by  their  counsel  so  consenting."  Counsel  were  heard  upon  this 
application,  and  finally  the  Lord  Chancellor  ordered  the  following 
words  to  be  inserted, "  and  the  defendants'  counsel  not  objecting."  ^ 

*  8  Irish  Ch.  N.  8.  489-519.  ■  8  Irish  Ch.  N.  S.  642. 

'  3  Irish  Ch.  N.  S.  640. 
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The  decree  and  the  several  orders  were  enrolled,  and  the  appel- 
lants presented  their  appeal  against  the  order  of  the  Slst  January, 
1852,  directing  the  issue,  and  of  the  18th  April,  1853,  refusing 
the  new  trial,  and  against  the  decree  of  the  19th  April,  1853, 
declaring  the  paper  writing  of  6th  August,  1842,  null  and  void  as 
a  devise  of  the  estates  in  the  pleadings  mentioned. 

On  the  14th  January,  1854,  Thomas  Boyse  died,  and  the  pro- 
ceedings were  duly  revived,  and  the  supplemental  suit  proceeded 
in  the  name  of  the  present  appellant  alone. 

Accounts  were  taken  under  the  decree,  and  after  giving  credit 
for  all  just  allowances,  the  Master,  on  the  8th  April,  1854,  found 
by  his  report  that  the  appellant  and  her  late  husband  received,  on 
account  of  the  rents  and  profits  of  the  said  estates,  since  the  7th 
September,  1843,  after  giving  credit  for  all  just  allowances,  the 
sum  of  21,9612.  19^.  lOd.  This  sum  was  in  part  composed  of 
rents  received  before  and  during  the  marriage  of  the  appellant 
with  Mr.  Boyse,  and  of  rents  received  by  her  since  his  death. 
*  10  On  the  17th  *  May,  1854,  the  respondents  moved  before  the 
Master  of  the  Bolls,  that  the  appellant  should  be  ordered  to 
pay  this  sum  within  ten  days ;  but  on  the  5th  June,  1854,  his 
Honour  refused  the  motion  with  costs.^  The  respondents  ap- 
pealed thereon  to  the  Lord  Chancellor,  who,  on  the  19th  June, 
reversed  the  decision  of  the  Master  of  the  Bolls,  and  directed  pay- 
ment of  the  sum  so  found  due  to  be  made  within  one  fortnight 
from  that  time.^  This  order  was  enrolled,  and  is  also  included  in 
the  present  appeal.^ 

Sir  F.  Thesiger  and  Mr.  Bolt  (^Mr,  Cairns  was  with  them)  for 
the  appellant.  —  The  course  pursued  in  this  case  in  the  Court  be- 
low, that  of  granting  an  issue  devisavU  vel  nan  on  the  demand  of 
an  heir  in  a  suit  instituted  by  him  to  impeach  a  will,  is  without 
justification  in  principle  or  precedent,  and  is  contrary  to  the 
settled  practice  of  Courts  of  equity.  When  a  devisee  files  a  bill 
against  an  heir  at  law  for  the  purpose  of  establishing  a  will,  the 
heir  at  law  has,  no  doubt,  a  right  to  an  issue  devisavit  vel  noit, 

»  8  Irish  Ch.  N.  8.  540.  ■  8  Iriah  CL  N.  S.  629. 

'  In  discussing  the  question  whether  a  new  trial  ought  to  have  been  granted 
by  the  Court  below,  the  evidence  and  the  Judge's  charge  were  much  commented 
on.  Thej  are  quoted  by  the  Lord  Chancellor  when  moving  the  judgment  of  the 
House.    See  post. 
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for  the  purpose  of  compelling  the  devisee  to  give  clear  proof  of 
the  will.  But  when  the  heir  at  law  files  a  bill  against  a  devisee 
impeaching  a  will  of  real  estate,  the  heir  at  law  has  no  right  to 
such  an  issue..  If  there  should  be  such  impediments  to  his  trying 
his  title  at  law  as  prevent  him  from  coming  into  a  Court  of  law 
for  that  purpose,  the  ordinary  course  in  a  Court  of  equity  is  to 
remove  those  impediments,  and  leave  the  heir  to  his  legal  remedy. 
If  these  impediments  are  of  such  a  kind  as  to  prevent  the 
Court  of  Equity  from  effecting  this  purpose,  if  *  the  circum-  *  11 
stances  are  such  that  the  heir  cannot  have  relief  at  law  in 
any  other  way,  then,  but  then  only,  it  may  grant  him  an  issue. 

But  assuming  that  equity  may,  in  the  circumstances  just  stated, 
grant  an  issue,  and  supposing  the  verdict  on  that  issue  to  be  un- 
favourable to  the  will,  still  it  is  not  competent  to  a  Court  of  equity 
to  declare  the  will  void,  and  to  put  the  heir  at  law  into  possession 
of  the  estate.  No  such  jurisdiction  exists  in  a  Court  of  equity. 
If  the  right  of  the  heir  is  fully  established,  it  can  only  declare  the 
devisee  to  hold  as  trustee  for  him ;  but  to  establish  his  right  to  set 
aside  the  will,  he  must  seek  the  aid  of  the  Ecclesiastical  Court  in 
reference  to  personal  estate,  and  of  a  Court  of  law  in  reference  to 
real  estate.  These  are  the  general  propositions  for  which  the  ap- 
pellant contends,  and  they  are  fully  borne  out  by  the  authorities. 
The  rule  as  to  granting  an  issue  on  the  demand  of  an  heir  is  thus 
stated  in  J(>ne%  v.  Jones  ^  by  Sir  W.  Grant,  Master  of  the  Bolls : 
''  Although  there  may  have  been  instances  of  an  issue  directed 
on  the  bill  of  an  heir  at  law,  ,where  no  opposition  has  been  made 
to  that  mode  of  proceeding,  yet  I  apprehend  that  he  cannot  insist 
on  any  such  direction.  He  may  bring  his  ejectment,  and  if  there 
be  any  impediments  to  the  proper  trial  of  the  merits,  he  may  come 
here  to  have  them  removed.  But  he  has  no  right  to  have  an  issue 
substituted  in  the  place  of  an  ejectment.  If  he  can  have  no  issue, 
can  he  have  those  consequential  directions  that  are  asked  only  on 
the  supposition  that  an  issue  is  to  be  granted  ?  "  Shewen  v.  Lewis  ^ 
was  a  case  referred  to  in  the  argument  there,  and  is  reported  in 
a  note.  At  first  sight  that  case  appears  to  show  that  the 
Court  can  *  grant  an  issue  on  the  demand  of  the  heir,  but  *  12 
as  Shewen  v.  Lewis  was  decided  by  the  same  learned  Judge 
who  decided  Jones  v.  Jones^  there  must  have  been  some  special 
circumstances  which  distinguished  the  one  from  the  other.     And 

1  3  Mer.  161,  171.    See  also  7  Price,  663.  ■  3  Mer.  167,  n. 

[9] 


*12  CASES  IH  THE  HOUSE  OP  LOKDS. 

in  J<me$  t.  Fro$t  ^  Lord  Eldon  expressly  acted  on  the  rule  laid 
down  by  the  Master  of  the  Bolls.  It  is  true  that  in  Pembertan  t. 
PemberUm  ^  an  issue  dantavit  vel  turn  was  directed  in  such  a  case, 
but  the  report  is  not  complete ;  and  from  some  observations  made 
in  that  case  it  appears  that  that  course  must  have  been  taken  by 
consent,  for  in  the  course  of  the  judgment  there  it  is  expressly 
said : '  *'  This  bill  is  rather  new  in  principle.  I  have  no  doubt, 
that  heirs  at  law  entitled  to  estates,  of  which  their  ancestors  were 
seised,  though  only  in  equity,  and  therefore  not  having  the  means 
of  proceeding  at  law,  may  come  into  equity  merely  to  recover  the 
possession  of  those  estates,  and  to  have  deeds  delivered  up.  I 
will  not  say,  that  in  some  cases,  they  may  not  apply  to*  have  the 
will  delivered  up  as  an  instrument  that  ought  not  to  vex  their 
title,  which  however,  if  it  retains  in  it  any  thing  that  has  validity, 
ought  not  to  be  delivered  up.  But  the  course  has  been  to  file  a 
bill,  stating  the  reasons  they  cannot  bring  an  ejectment:  mort- 
gages, outstanding  terms,  Ac. ;  and  in  general  cases  this  Court,  as 
it  cannot  try  the  validity  of  a  will,  sends  that  to  be  determined  by 
the  proper  tribunal,  and  afterwards  does  what  is  right."  His 
Lordship  then  adds  that  the  proper  course  is  to  direct  the  heir 
to  bring  ejectment,  preventing  the  other  party  from  setting  up  any 
terms,  satisfied  or  unsatisfied,  as  a  motion  for  a  new  trial  can  be 
better  discussed  in  the  Court  of  law  than  in  the  Court  of  Equity. 

Wthb  V.  Claverden^  seems  to  show  that  in  a  bill  by  the 
*  13    *  heir  an  issue  may  be  directed,  but  that  is  a  mistake  in  the 

report ;  for  the  entry  in  the  register's  book  ^  is  that  it  was 
ordered  that  the  bill  should  be  retained  for  twelve  months,  and 
that  the  plaintiff  should  be  at  liberty  to  bring  ejectment  for  such 
parts  of  the  premises  in  question  as  were  not  mentioned  in  a  lease 
of  February,  1727  ;  and  if  the  plaintiff  brought  ejectment  the 
defendant  was  not  to  set  up  any  outstanding  terms,  &c.,  and  fui> 
ther  directions  were  reserved ;  but  in  case  the  plaintiff  did  not 
bring  ejectment  within  twelve  months,  his  bill,  so  far  as  it  affected 
the  will,  was  to  be  dismissed  with  costs.  In  that  case,  therefore, 
the  heir  was  left  to  his  remedy  at  law.  In  Armitage  v.  Wdds- 
worth  ^  it  was  declared  that  but  for  the  averment  of  there  being 
outstanding  terms,  such  a  bill  *^  would  be  a  mere  ejectment  bill  by 

>  Jac.  466.  •  13  Ves.  297. 

■  18  Ves.  290.  *  2  Atk.  424. 

»  Nom.  Webb  o.  aaverdon  (October  29, 1742),  Reg.  Lib.  B.  1742,  fol.  83,  G.  E. 

*  1  Madd.  189,  192. 
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an  heir  at  law  out  of  possession,  praying  an  issue,  stating  no  im- 
pediment to  the  assertion  of  his  right  at  law,  and  therefore  not 
sustainable."  An  observation  made  by  Lord  Hardwicke,  in  Ben- 
net  V.  Vade^^  that  in  such  a  case  the  Court  of  Chancery  '*  can  only 
direct  an  issue  devisavit  vel  non^^  must  be  taken  to  be  erroneous, 
and  was  clearly  extra-judicial,  for  no  such  issue  seems  by 
the  register's  book  ^  to  have  *  been  granted  ;  but  the  prayer  *  14 
of  the  bill  shows,  by  the  words  "  that  till  the  plaintiflF's  right 
can  be  determined  at  law "  the  heir  must  have  been  proceeding 
contemporaneously  in  ejectment.  In  the  English  branch  of  the 
present  case,^  which  was  a  bill  filed  by  the  devisee  to  establish  the 

>  2  Atk.  324. 

*  Nom.  Bennett  v.  Vade  (28  June,  1742),  Reg.  Lib.  A.  1741,  fol.  515.  The 
bill  charged  in  sabstance  that  Sir  John  Leigh  was,  by  the  undue  influence  (par- 
ticalars  of  which  were  fully  stated)  of  Vade,  an  apothecary  who  attended  him, 
Induced  first  to  marry  Vade's  daughter,  and  after  her  death,  to  make  a  will  in 
Yade's  favour ;  that  Vade  left  it  with  a  proctor  before  Sir  John's  death,  and  so 
got  probate  of  it  the  day  after  his  death.  The  plaintifis  alleged  that  they  were 
proceeding  in  the  Ecclesiastical  Court  to  obtain  a  repeal  of  the  probate,  and  that 
Yade  pretended  that  Sir  John,  after  his  marriage  with  Yade's  daughter,  execu- 
ted several  deeds  of  settlement  of  his  real  estate  in  their  favour,  particularly  cer- 
tain deeds  of  the  9th  and  10th  September,  1787,  which  deeds,  as  well  as  the  will, 
the  plaintiffs  alleged  were  obtained  by  gross  abuse  and  imposition.  The  plain- 
tiffs therefore  prayed  '*  that  the  defendant  may  answer  the  said  matters,  and  that 
the  said  will  and  deeds  may  be  set  aside  for  fraud/'  and  testimony  perpetuated, 
&c.,  **  and  in  the  mean  time,  and  till  the  plaintiff's'  right  can  be  determined  at  law, 
that  the  defendant  may  be  restrained  by  injunction  from  committing  waste,  ftc," 
and  that  all  the  deeds  may  be  brought  into  Court  for  safe  custody,  and  that  the 
defendant  may  be  restrained  from  setting  up  any  term,  &c.  ^*  on  the  trial  of  the 
said  ejectment"  A  cross  bill  was  filed  by  Yade  to  establish  the  will.  The  cause 
was  heard  on  both  bills  before  the  Lord  Chancellor  (Lord  Hardwicke),  who  was, 
after  argument,  pleased  to  declare  that  the  deeds  of  lease  and  release,  dated  9th 
and  10th  September,  1737,  were  procured  from  the  said  Sir  John  Leigh  by 
fraud,  &c.,  and  by  the  undue  influence  obtained  by  the  defendant,  W.  Yade, 
over  the  weakness  of  Sir  John  Leigh,  and  that  the  same  ought  to  be  set  aside  ; 
and  doth  therefore  think  fit  and  so  order  and  decree  that  the  cross  bill  do  stand 
dismissed  out  of  this  Court  with  costs,  &c.,  and  in  the  original  suit  doth  order  and 
decree  that  the  said  deeds  be  set  aside  and  delivered  up  by  the  defendant  to  the 
plaintiffs  to  be  cancelled ;  and  that  the  defendant  do  by  proper  deeds,  &c.,  con- 
vey the  manors,  &c.,  in  question,  to  the  plain  tiff"  Mary,  the  wife  of  John  Bennett, 
the  heir  at  law  of  Sir  John  Leigh,  and  that  the  defendant  do  deliver  up  posses- 
non  of  the  said  manors,  lands,  &c. ;  and  that  it  be  referred  to  the  Master  to  take 
accounts  of  the  rents,  &c.  accrued  since  the  death  of  Sir  John,  and  of  timber 
felled,  &c.  —  J.  S. 

'  Ante,  p.  1,  3  De  G.,  M.  &  G.  817.     See  also  Kav,  71,  and  1  Kay  &  J.  124. 
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will,  as  to  the  property  in  this  country,  Lord  Justice  Turner  thus 
declared  the  principle  which  must  govern  all  these  cases :  ^  "  An- 
other argument  adduced,  on  the  part  of  the  heir,  was  that  if  the 
devisee  was  entitled  to  sue  the  heir  for  the  purpose  of  establishing 
the  will  against  him,  there  ought  to  be  a  reciprocal  right  on 

*  15    *  the  part  of  the  heir,  but  that  no  such  right  exists.     The 

position  of  the  heir,  however,  is  wholly  different  from  that  of 
the  devisee.  The  heir  derives  his  title  from  the  law.  He  wants 
no  declaration  of  this  Court  to  give  effect  to  his  title,  but  the  title 
of  the  devisee  depends  upon  the  act  of  the  testator,  and  the  dec- 
laration of  this  Court  affirms  the  validity  of  that  Act."  In  Bennet 
V.  Vade^  though  the  bill  by  the  heir  was  sustained,  it  was  sus- 
tained only  as  to  deeds,  and  it  was  distinctly  declared  that ''  a  will 
cannot  be  set  aside  for  fraud  and  imposition  here."  In  M'  Gregar 
V.  Topham  ^  the  estates  in  question  were  merely  equitable,  and 
consequently  no  action  at  law  could  be  maintained.  Bates  v. 
Graves,^  where  deeds  and  a  will  confirming  them  were  set  aside, 
and  the  heir  was  compelled  to  ask  the  interposition  of  a  Court  of 
equity,  was  a  case  where  other  questions  were  so  mixed  up  with 
that  of  the  validity  of  the  will,  that  they  could  not  be  separated, 
and  all  were  made  to  depend  on  one  trial  at  law.  The  peculiar 
circumstances  of  that  case  prevent  it  from  being  an  authority 
here.  Bamesly  v.  Powel^  is  subject  to  the  same  remark.  In 
Sopwood  V.  Derby  ®  the  heir  at  law  claimed  also  as  devisee,  and 
therefore  had  the  same  right  as  an  ordinary  devisee  to  an  issue  of 
devUavit  vel  non,  diough  the  verdict  on  that  issue  might  not  have 
bound  him,  for  he  might  afterwards  have  proceeded  as  heir  at  law 
to  bring  ejectment.  All  these  grounds  were  fully  considered  and 
explained  in  Tatham  v.  WrightJ    There,  though  the  bill  pi-ayed 

that  the  will  might  be  declared  to  have  been  obtained  by 

*  16    fraud  and  undue  influence,  and  to  be  therefore  *  void,  it  also 

prayed  that  the  devisees  might  be  restrained  from  setting  up 
outstanding  terms  as  a  defence  to  any  action  at  law  which  the 
heir  might  bring.    The  Master  of  the  Bolls  there  said :  ^  ^'  The  bill 

*  S  De  G.,  M.  &  a  850.  •  2  Atk.  324. 

'  3  H.  L.  Cas.  132.  See  3  Hare,  490,  n.  a.,  where  it  is  said  that  the  issue  was 
ordered  without  any  question  being  raised  whether  that  was  the  proper  mode  of 
proceeding. 

*  2  Ves.  Jun.  287.  .    '  2  Russ.  &  M.  1. 

*  1  Vez.  Sen.  119.     See  also  286  et  seq.  '2  Russ.  &  M.  8.  < 

*  1  Kay  &  J.  255. 
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filed  in  this  case  is  not  by  the  devisees  to  establish  the  testament- 
ary instruments,  but  it  is  a  bill  by  the  heir  at  law  claiming, 
against  these  instruments,  to  have  a  legal  estate  put  out  of  his 
way  that  he  may  try  their  validity  by  ejectment,  and  no  decree 
in  this  cause  would  be  conclusive  upon  the  question  of  the  validity 
of  the  will.  The  plaintiff  might,  by  redeeming  the  mortgage,  get 
in  the  outstanding  legal  estate  by  an  assignment  of  the  mortgage  ; 
or  even  upon  the  hearing  on  further  directions,  he  might  still  con- 
tend that  he  ought  not  to  be  concluded  by  the  trial  of  the  issues, 
and  that  the  Court  of  Equity  should  still  permit  him  to  proceed 
by  restraining  the  defendants  from  opposing  to  him  the  legal 
estates."  And  the  opinion  of  Lord  Chief  Justice  Tindal  ^  states 
even  more  fully  the  same  matter.  In  Crow  v.  Tyrrell^  an  heir  at 
law  was  held  not  entitled  to  file  a  bill  to  obtain  possession  of  title 
deeds  without  asserting  his  legal  title  to  the  estate  by  a  proceeding 
at  law.  The  difference  between  the  two  modes  of  proceeding  is 
considerable,  for  on  a  decree  by  the  Court  of  Chancery  the  suc- 
cessful party  is  put  into  possession,  and  the  title  cannot  be  further 
litigated  ;  the  Court  would  exercise  its  summary  power  to  prevent 
that,  but  after  a  verdict  and  judgment  for  the  heir  in  ejectment, 
the  devisee  may  bring  a  fresh  ejectment,  and  submit  the  matter  to 
a  fresh  investigation. —  [The  Lord  Chancellor.  —  If  the  allega- 
tions were  different,  and  the  demise  was  laid  on  a  different  day  ; 
but  if  they  were  the  same,  the  first  judgment  would  be  conclu- 
sive.] —  That  does  not  appear  to  be  clearly  settled  at  present 
in  Ireland.  In  Crow  v.  *  Tyrrell^  the  heir  at  law  was  re-  *  17 
quired  to  make  out  at  law  his  title  to  the  estate,  and  it  was 
said  that  after  he  had  done  so,  but  not  till  then,  equity  would  give 
him  all  necessary  assistance  to  put  him  in  possession  of  the  title 
deeds.  In  Scaife  v.  Seaife^  an  heir  at  law  who  had  proceeded  by 
bill  in  equity,  when  he  might  have  proceeded  by  ejectment,  was 
held  liable  to  costs,  as  for  a  vexatious  suit. 

The  proceedings  in  the  Court  below  have  likewise  been  irregu- 
lar. An  order,  dated  31st  January,  1852,  was  made,  directing 
the  trial  of  the  issue.  After  verdict  on  that  trial,  an  application 
was  made  to  the  Court  to  alter  the  words  of  that  order,  and  they 
were  altered.  The  words  "  and  the  defendant's  counsel  not  object- 
ing," were  introduced.    This  was  entirely  erroneous.    The  words 

^  2  Rqsb.  &  M.  14.  *  4  Rufls.  309. 

*  8  Madd.  1 79. 
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originally  in  the  order  did  not  show  a  consent,  and,  in  fact,  none 
was  given.  Besides,  Mrs.  Boyse  could  not  consent,  for  she  was  at 
that  time  a  married  woman,  and  as  such,  no  consent  of  hers  could 
be  binding  upon  her :  Hodg%on  v.  Merest}  JEUtan  v.  Wood^  Sanders 
V.  Allen^  Brown  v.  Hayward^  Turner  v.  Twrner!*  There  was  no 
necessity  for  objecting  at  that  stage  of  the  cause  to  the  order  for 
the  issue.  Neither  party  to  an  issue  directed  by  the  Court  is  by 
going  to  trial  precluded  from  afterwards  appealing  against  the 
order  by  which  the  trial  was  directed  :  Butlin  v.  Masters^  Parker 
V.  MorrelU 

The  order  made  here  on  further  directions  declaring  the  will  to 
be  null  and  void,  and  directing  the  sheriff  to  put  the  respondent 

into  possession  of  the  estates,  is  one  altogether  beyond  the 
*  18    power  of  a  Court  of  equity,  even  in  a  *  case  of  fraud :  Story,® 

Fonblanque.^  The  case  of  MiddleUm  v.  Sherhume  ^^  is  the 
only  one  in  which  a  Court  of  equity  has  affected  to  exercise  such 
a  power,  and  that  case  proceeded  on  a  mistake.  Lord  Abinger 
there  expressed  an  opinion, ^^  that  in  the  case  otKerrich  v.  Bransby^ 
(where  that  power  had  been  exercised  in  the  Court  of  Chancery ,^^ 
but  tlie  decree  was  reversed  in  this  House),  the  bill  had  been 
dismissed  upon  the  merits  ;  and  he  acted  on  that  opinion.  But 
that  opinion  is  now  known  to  be  erroneous,  and  in  Allen  v. 
MPherwn^^  in  this  House,  where  the  subject  was  fully  discussed, 
and  all  the  authorities  were  referred  to,  it  was  so  treated  by  Lord 

1  9  Price,  568.  '  2  Fhill.  453. 

*  2  Mylne  &  K.  67S.  '1  Eq.  Jurisp.  §  184,  p.  205,  and  n. 

•  2  Molloy,  829.  •  Bk.  1,  c.  2,  §  8,  n.  ti. 

*  1  Hare,  432.  »  4  Younge  &  C.  Exch.  858. 
»  2  De  G.,  M.  &  G.  28,  87  -  41.  "  4  Younge  &  C.  Exch.  379. 

•  2  Phill.  290. 

^  7  Brown,  P.  C.  487.  See  abo  Hume  v.  The  Earl  of  Ely,  7  Brown,  P.  C. 
469. 

"  See  Farrington  v.  Knightly,  1  P.  Wms.  548,  where  Lord  Chancellor  Par- 
ker says :  '*  I  do  not  take  it  to  be  a  rule  that  a  will  is  not  in  any  case  to  be  set 
aside  in  equity  for  fraud,  for  I  lately  set  aside  such  a  will  for  fraud  myself,  in 
the  case  of  one  Bransby  "  (decree  made  14th  November,  1718,  was  reversed.  7 
Brown,  P.  C.  487);  '*I  mean  I  decreed  the  executor  who  gained  the  will  to 
be  but  a  trustee.  An  executor,  from  his  name,  is  .but  a  trustee,  he  being  to 
execute  his  testator's  will,  ....  and  this  is  the  reason  why  the  Spiritual  Courts 
cannot  compel  a  distribution,  because  they  cannot  enforce  the  execution  of  a 
trust"  As  to  the  reason  for  filing  a  bill  in  equity,  see  also  Wind  v.  Jekyl,  1.  P. 
Wms.  575. 

"  1  II.  L.  Cas.  191,  212,  225,  236. 
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Lyndhurst,  Lord  Brougham,  and  Lord  Campbell.  The  principle 
on  which  the  jurisdiction  claimed  for  the  Court  of  Chancery  was 
said  to  be  founded,  was  there  fully  examined  by  Lord  Lyndhurst, 
who  referring  to  Kerrich  v.  Bransbtf  when  in  the  Court  of  Chan- 
cery, said :  ^'  The  bill  prayed  that  the  will  might  be  cancelled,  but 
this  part  of  the  prayer  was  not  adopted  in  the  decree  which  merely 
directed  that  the  legatee  should  account  to  the  plaintiff, 
*and  that  the  plaintiff  should  be  at  liberty  to  use  his  name  *  19 
to  get  in  the  personal  estate ;  in  effect,  treating  him  as  a 
trustee.  This  House  resisted  the  encroachment,  and  reversed  the 
decree."  That  case  must  therefore  be  taken  to  decide  that  a 
Court  of  equity  has  no  jurisdiction,  even  on  the  ground  of  fraud, 
to  set  aside  or  alter  a  will,  and  to  declare  the  devisee  a  trustee ; 
and  in  CringeU  v.  Home  ^  that  principle  was  applied  to  the  case  of 
the  next  of  kin  proceeding  against  executors,  when  the  will  was 
expressly  alleged  to  have  been  obtained  by  fraud. 

Independently  of  the  general  principle  that  a  Court  of  equity 
cannot  by  decree  set  aside  a  will  and  direct  the  sheriff  to  put  the 
heir  into  possession,  it  happens  here  that  there  were  three  other 
wills  of  this  testator,  dated  in  1824,  and  also  on  the  4th  and  on  the 
5th  of  August,  1842,  which  were  not  brought  before  the  Court  at  all, 
though  the  fact  of  their  existence  was  communicated  to  the  Court ; 
but  if  any  one  of  them  was  valid,  the  title  of  the  heir  at  law,  as 
such,  to  be  put  in  possession,  could  not  be  maintained ;  if  there 
had  been  an  issue  granted  at  all,  it  should  have  been  to  try  the 
validity  of  all  the  wills ;  but  the  granting  an  issue  at  the  prayer  of 
the  heir  at  law  was  altogether  wrong,  for  by  such  a  course  he  is  not 
put  to  prove  his  pedigree  at  all,  which  he  must  do  if  he  is  left  to 
bring  ejectment,  as  in  that  mode  of  proceeding  he  could  only 
recover  by  the  strength  of  his  own  title. 

Then  as  to  the  case  on  the  merits,  mere  change  of  opinion  in  the 
testator  is  not  sufficient  to  defeat  a  will :  Barry  v.  BuUin^  Brotun- 
ing  V.  Budd;^  but  here  there  was  no  change  of  opinion,  for  the 
testator  generally  lived  abroad,  saw  very  little  of  his  relatives,  and 
there  never  was  a  time  when  he  was  on  intimate  terms  with 
them,  and  there  are  *  many  letters  of  his  given  in  evidence  *  20 
which  show  that  he  had  serious  grounds  of  differences  with 
them  ;  the  will  of  1824  itself  shows  how  little  friendly  feeling  existed 

^  9  Sim.  539.  '  6  Moore,  P.  C.  480. 

'  2  Moore,  P.  C.  480. 
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between  them.  There  is  no  pretence  for  alleging  duress  in  this  case. 
The  principle  as  to  affecting  a  will  by  evidence  of  duress  or  by  undue 
influence  is  clearly  laid  down  in  Williams  on  Executors.^  "  The 
influence  to  vitiate  an  act "  (he  is  speaking  of  a  will)  "  must 
amount  to  force  and  coercion,  destroying  free  agency  ;  it  must  not 
be  the  influence  of  afiection  and  attachment ;  it  must  not  be  the 
mere  desire  to  gratify  the  wishes  of  another,  for  that  would  be  a 
very  strong  ground  in  support  of  a  testamentary  act."  The  rule 
thus  stated  is  borne  out  by  all  the  authorities  :  Williams  v.  Q-oude^ 
Mountain  v.  Bennet^  Von  Stentz  v.  Comyn^^  Jones  v.  Q-odrichf 
Kelly  V.  Thewles.^  There  is  no  circumstance  in  the  evidence  here 
which  brings  this  case  within  the  principle  of  the  rule  thus  de- 
clared. The  verdict  was  not  justified  by  the  evidence,  and  most  of 
the  evidence  of  alleged  undue  influence  was  purely  circumstantial, 
and  ought  not  therefore  to  have  been  admitted ;  the  direction  to 
the  jury  was  also  erroneous. 

Then  as  to  the  decree  which  is  the  subject  of  the  supplemental 
appeal,  the  finding  that  there  was  a  sum  of  21,9612.  19^.  10(2.  due 
was  reported  by  the  Master  after  the  death  of  Mr.  Boyse,  and  no 
order  could  properly  be  made  on  that  finding  to  direct  the  appel- 
lant to  pay  that  sum  into  Court,  for  that  sum  was  compounded  of 
money  received  before  her  marriage,  during  her  marriage,  and 
after  tlie    death   of   her   husband.     The  decree    on  which   the 

finding  was  made  was  a  joint  decree  against  the  appellant 
*  21    *and  her  husband;   the  accounts  were  taken    under  that 

decree ;  the  sum  found  due  was  a  gross  sum  composed  in 
great  part  of  monies  received  during  the  continuance  of  the  mar- 
riage, and  under  these  circumstances  the  order  for  payment  of  that 
sum  could  not  be  made  upon  her  alone,  for  that  would  be  to  render 
her  personally  liable  for  the  debts  of  her  husband. 

The  Solicitor- General  (/Sir  It.  Bethelt)  and  Mr.  Whiteside  (of  the 
Irish  bar)  for  the  respondents.  —  The  proceedings  here  have  been 
in  perfect  conformity  with  the  principles  and  practice  of  the  Court 
of  Chancery.  In  a  bill  by  an  heir  at  law,  impeaching  a  will  on 
a  ground  such  as  exists  here,  that  undue  influence  or  fraud  has 
produced  what  may  be  denominated  the  absence  of  a  disposing 

»  Vol.  1,  Pt.  1,  Bk.  2,  c.  1,  §  2,  p.  45  6th  cd.  *  12  Irish  Eq.  622. 

•  1  Hagg.  Ecc.  681.  ^  »  5  Moore,  P.  C.  16. 

•  1  Cox,  C.  C.  358.  •  2  Irish  Ch.  N.  S.  610. 
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mind,  it  is  entirely  within  the  discretion  of  the  Court  either  to 
grant  an  issue  devisavit  vel  non  or  to  leave  the  heir  to  proceed  by 
ejectment,  removing  out  of  his  way  all  those  technical  obstacles 
which  might  prevent  the  decision  of  his  legal  rights.  The  Court 
is  not  bound  to  adopt  one  of  these  courses  in  preference  to  the 
other,  but  may  take  either  in  its  discretion ;  and  in  Grove  v. 
Young^  the  Court,  having  at  first  directed  an  issue,  afterwards,  at 
the  desire  of  the  heir,  changed  the  order,  and  directed  an  eject- 
ment. 

Secondly,  the  form  of  the  issue  here  was  sufficient ;  it  was  not 
necessary  to  have  several  issues  with  relation  to  all  the  wills,  since 
it  was  this  alleged  will  of  the  6th  of  August  which  was  alone  im- 
peached by  the  respondent. 

Thirdly,  it  is  not  competent  to  the  appellant  now  to  take  these 
objections  to  what  was  done  in  the  Court  below,  she  having  as- 
sented to  the  issue,  taken  her  chance  of  the  verdict,  and 
then  having  again  recognised  and  adopted   this  *  mode  of   *  22 
proceeding,  by  applying  to  the  Court  for  a  new  trial. 

It  is  a  settled  rule  of  equity  that  the  propriety  of  a  particular 
order  must  be  decided  with  reference  to  what  was  before  the  Court 
when  that  order  was  made.  Now,  in  January,  1852,  the  counsel 
for  Mr.  and  Mrs.  Boyse  consented  to  the  trial  of  an  issue,  and  the 
order  was  in  reality  (though  it  did  not  at  first  recite  that  fact) 
made  on  that  consent ;  and  therefore,  if  that  order  had  then  been 
brought  by  appeal  to  this  House,  it  would  have  been  affirmed  as  of 
course.  In  no  way  whatever,  either  on  the  principles  or  practice 
of  Courts  of  equity,  or  on  the  circumstances  which  were  at  that 
time  before  the  Court  in  this  particular  case,  could  a  want  of  juris- 
diction be  alleged.  In  Lord  LonegaVs  Ca%e^  Lord  Hard  wicke  spoke 
of  the  jurisdiction  of  a  Court  of  equity  to  afford  ''  relief  against 
any  deeds  or  wills  which  may  be  improperly  obtained  "  as  being 
perfectly  established.  Pemherton  v.  Pemberton  ;  *  and  the  other 
cases  cited  for  the  purpose  of  showing  a  want  of  jurisdiction  are, 
when  properly  considered,  authorities  in  favour  of  that  jurisdic- 
tion. 

In  what  sense  can  it  be  contended  that  equity  has  no  power  to 
declare  what  is  the  last  will  of  a  testator  as  to  real  estate  ?  It  is 
every  day's  practice  for  equity  to  make  decrees  which  necessarily 


>  5  De  Gex  &  S.  88. 

■  IS  Ves.  290 

'  2  Vez.  Sen.  408. 
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involve  and  determine  that  verj  question.  All  that  can  truly  be 
said  is,  that  propria  vigore^  equity  cannot  try  the  fact  of  sound  dis- 
posing mind  or  not,  but  equity  can  undoubtedly  require  to  be  sat- 
isfied that  that  question  has  been  satisfactorily  tried  with  reference 
to  the  sufficiency  of  the  evidence  produced,  the  admission  of  all 
proper,  the  exclusion  of  all  improper  evidence,  and  the  correct- 
ness of  the  direction  given  to  the  jury.  When  satisfied  on  these 
points,  equity  can  then  make  such  a  decree  as  has  been 

*  23    made  in  this  case.     Lord  Eldon,  *  in  Pemberton  v.  Pember- 

ton}  expressly  declared  the  existence  of  such  a  jurisdiction ; 
and,  in  Sylton  v.  Morgan^  he  intimated  his  doubts  as  to  the  pro- 
priety of  the  practice  of  proceeding  at  law  before  the  party  had 
shown  that  he  would  ultimately  be  entitled  to  relief  in  equity. 
Equity  is  bound,  in  some  particulars,  to  follow  the  law,  but  it  is 
not  bound  to  adopt  the  conclusions  of  a  jury.  It  may  examine  the 
established  facts,  and  proceed  on  its  own  estimate  of  them.  Here 
the  will  is  impeached  on  the  ground  of  fraud,  and  of  such  influ- 
ence as  prevented  the  exercise  of  a  free  disposing  mind.  In  mat- 
ters involving  imputations  of  fraud  the  jurisdiction  of  a  Court  of 
equity  is  without  limit ;  Richmond  v.  Tayleur^  where  Lord  Mac- 
clesfield declared, ''  that  if  fraud  or  surprise  had  appeared  he  would 
have  set  aside  the  previous  decree  "  ;  and  Bamedy  v.  Powel^ 
where  Lord  Hardwicke  expressly  adopted  that  principle.  It  is 
bound  to  ascertain  facts  in  a  'case  like  this  by  an  inquiry  before  a 
jury  in  a  Court  of  law,  but  being  satisfied  by  the  result  of  that  in- 
quiry, it  has  absolute  power  to  apply  the  doctrines  of  equity  to  the 
case.  In  Stace  v.  Mahhot^  where  the  question  was  as  to  the  for- 
gery of  a  paper  relative  to  the  estate  of  a  Captain  Girlington,  Lord 
Hardwicke  directed  certain  issues  to  be  tried ;  they  were  tried ; 
the  learned  Judge  who  tried  them  was  satisfied  with  the  verdict, 
but  Lord  Hardwicke  was  not  satisfied,  for  '^  new  evidence,  which 
was  not  before  the  jury,"  was  produced  to  him,  and  he  sent  the 
case  to  a  new  trial,  and  in  doing  so  he  referred  to  a  case  before 
Lord  King,  where,  after  several  trials  in  a  matter  relating  to  the 

forgery  of  a  rent  charge.  Lord  King  had  the  deed  brought 

*  24    into  Court  and  annulled.     Kerrich  v.  *  Brdnsby  ^  has  not  the 

efiect  sought  to  be  attributed  to  it.    There  the  decree  ap- 

»  18  Veju  297,  299.  *  1  Vez.  Sen.  119. 

*  6  Ve«.  293.  »  2  Vez.  Sen.  562. 

»  1  P.  Wros.  784.  •  7  Brown,  P.  C.  487. 
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pears  to  have  been  made  without  a  trial  at  law  to  determine  the 
facts,  and  that  was  the  real  ground  of  the  appeal ;  but  even  there 
it  was  admitted  that  when  a  question  involving  the  validity  of  a 
will  was  brought  before  a  Court  of  equity,  that  Court  had  full 
power  to  direct  an  issue  devisavit  vel  nan.  In  Raworth  v.  Marriott^ 
such  an  issue  was  directed  as  a  matter  of  course  ;  Bennet  v.  Vade  ^ 
and  Webb  v.  Claverden  ®  are  really  to  the  same  effect,  and  only  show 
that  without  a  previous  trial  at  law  the  Court  of  Chancery  will  not 
proceed  to  set  aside  a  will,  but  they  impose  no  restriction  on  the 
jurisdiction  of  the  Court  after  such  a  trial.  The  reference  to  the 
register  in  these  cases  proves  nothing  the  other  way.  In  Webb  v. 
Claverden  the  bill  was  retained  for  twelve  months,  but  the  result  is 
the  same  whether  the  bill  is  retained  in  order  to  allow  the  matter 
to  be  tried  by  an  ejectment,  or  whether  the  shorter  course  of  di- 
recting an  issue  is  adopted.  In  Bame»ly  v.  Powel^  the  will  was 
impeached  on  the  ground  of  forgery,  and  there,  though  probate 
had  been  granted  by  tlie  Prerogative  Court,  Lord  Hardwicke  said  : 
*'  As  to  the  sentence  of  the  Prerogative  Court,  as  at  present  ad- 
vised, that  will  create  no  diflRculty  if  the  will  is  found  forged,  for 
there  the  plaintiff's  consent  appears  to  have  been  obtained  from 
the  misrepresentation  of  that  forged  will ;  that  fraud  infects  the 
sentence,  against  which  the  relief  must  be  here ;  I  should  not 
scruple  decreeing  the  defendant  who  obtained  that  probate  to  stand 
as  a  trustee  in  respect  of  that  probate,  which  would  not  overturn 
the  jurisdiction  of  that  Court." 

*  The  next  case  is  that  of  Bates  v.  GraveB^  where  Lord    *  25 
Loughborough  drew  his  own  conclusions  on  the  evidence 

and  on  the  observations  made  by  the  Judge  at  the  trial,  being 
unable,  on  account  of  the  death  of  the  Judge,  to  obtain  from  him 
any  opinion  as  to  the  verdict.  In  Pembertonv.  Pemberton^  the 
whole  evidence  aiMl  the  record  were  examined,  and  the  question 
whether  any  evidence  had  been  improperly  rejected  was  consid- 
ered. Now,  when  a  Court  of  equity  determines  whether  the  evi- 
dence and  the  proceedings  in  the  Court  of  law,  where  an  issue  is 
tried  on  the  validity  of  a  will,  are  or  are  not  satisfactory,  it  does 
in  substance  and  in  fact  decide  the  question  of  the  validity  of  the 

^  1  Mylne  &  K.  648.  .   '  2  Atk.  S24. 

'  2  Atk.  424.     See  ante,  pp.  12,  18,  as  to  both  these  cases. 

*  1  Vez.  Seo.  119,  284.  •  11  Ves.  60,  18  Ves.  290. 

*  2  Ves.  Jun.  287. 
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will.  In  Jones  v.  Jones  *  relief  was  refused,  not  for  want  of  juris- 
diction, but  because  the  case  did  not  disclose  sufficient  grounds  for 
the  interference  of  a  Court  of  equity.  Shewen  v.  Lewis^  in  like 
manner,  raised  no  question  of  jurisdiction,  but  depended  on  the 
form  of  the  bill,  and  there  an  issue  was  granted.  Jones  v.  Frost  * 
merely  decides  that  a  Court  of  equity  will  not  order  a  will  of  per- 
sonalty to  be  delivered  up  and  a  receiver  appointed  until  the  plain- 
tiff can  obtain  from  the  Ecclesiastical  Court  a  grant  of  probate. 
Tliat  was  merely  refusing  to  afford  equitable  relief  before  the  party 
had  taken  any  step  to  show  that  he  was  entitled  to  ask  it,  and  that 
was  the  principle  acted  on  in  Crow  v.  Tyrrell^^  where  an  heir  at 
law  out  of  possession  was  held  not  entitled  to  file  a  bill  to  obtain 
possession  of  the  title  deeds  without  first  asserting  his  legal  title 
to  the  estate.     The  correctness  of  that  decision  may  be  admitted, 

but  it  does  not  show  that  if  the  heir  had  been  kept  out  of 
*  26    possession  *  under  colour  of  a  will  he  might  not  have  come 

into  equity  to  impeach  that  will,  and  to  have  an  issue  to 
try  its  validity.  Scaife  v.  Scaife  ^  shows  that  such  a  mode  of  pro- 
ceeding is  perfectly  regular.  That  was  a  bill  by  an  heir  at  law 
impeaching  several  wills,  and  alleging  insanity  in  the  testator.  An 
issue  was  granted,  and  the  case  of  the  heir  failed.  The  Master 
of  the  Bolls  held  him  liable  to  the  costs  of  the  issue.  That  is  all 
which  the  case  decides,  and  the  other  observations  of  the  Master 
of  the  Rolls  are  extra-judicial.  In  Strickland  v.  Strickland^  the 
claim  of  the  plaintiff  being  simply  one  of  a  legal  nature,  and  not 
requiring  the  assistance  of  equity  to  assert  it,  his  bill  was  of  course 
dismissed.  Some  of  the  observations  of  Lord  Abinger  in  Middle- 
i07iY.  Sherburne*^  may  be  admitted,  to  some  extent,  to  be  erro- 
neous, but  the  decision  itself  was  correct.  There  a  will  was  im- 
peached as  obtained  by  imdue  influence.  The  plaintiff  did  not 
wait  for  an  issue,  but  as  soon  as  the  answer  came  in  applied  for  a 
receiver.  Buckland  v.  SouUen^  was  cited  in  support  of  the  appli- 
cation, but  Lord  Abinger  directed  an  issue.  He  would  not  decide 
a  contested  matter  of  fact  without  the  aid  of  a  jury,  and  be 

>  8  Mer.  161.  ^8  Madd.  179.    See  the  bill,  2  Madd.  897. 

*  8  Mer.  167,  n.  *  4  Ruab.  809. 

»  8  Madd.  1.  '6  Beav.  77. 

'  4  Younge  &  C.  Exch.  858.    The  decision  was  appealed  against,  but  the  ap- 
peal was  dismissed  for  want  of  prosecution.    9  Clark  &  F.  72. 
■  4  Younge  &  C.  £zch.  878,  n. 
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adopted  that  form  as  best  calculated  to  afford  him  the  information 
he  required.  Allen  v.  M'Pherson  ^  was  a  case  which  in  effect  de- 
termined that  a  decision  of  the  Ecclesiastical  Court  could  not  be 
impeached  by  a  bill  in  Chancery,  but  must  bo  made  the  subject  of 
appeal  to  the  Privy  Council ;  but  even  that  decision  was  not  unan- 
imous :  there  was  a  strong  division  of  opinion  among  the  noble 
and  learned  Lords  who  advised  the  House  on  this  matter,  and 
no  doubt  was  expressed  as  to  the  general  right  of  an  heir 
*  at  law  to  come  into  equity  and  dispute  a  will  of  real  estate.  *  27 
In  M'  Oregor  v.  Topham^  it  was  assumed  that  the  rule  as  to 
granting  an  issue  devUavit  vd  non  was  one  which  existed  for  the 
benefit  of  the  heir,  and  the  only  question  there  was  whether  the 
Court  below  was  bound  to  grant  a  new  trial  of  such  an  issue  on 
his  demand,  and  there,  as  in  Wilson  v.  Beddard^  it  was  held  that 
be  was  not  entitled  to  a  new  trial  as  a  matter  of  course. 

As  to  the  mode  of  considering  the  evidence  on  the  trial  of  such 
an  issue,  the  cases  of  Cribb%  v.  Hooper^  Waters  v.  Waters^  and 
Winehilsea  v.  Wauchope^  show  that  Courts  of  law  and  Courts  of 
equity  proceed  on  the  same  principles  in  such  cases,  and  that  in 
either  of  them  new  trials  may  be  granted  till  the  Court  is  satisfied 
with  the  verdict,  but  they  will  not  be  granted  unnecessarily.  Here 
the  result  of  the  first  trial  was  satisfactory,  and  the  Court  was 
therefore  not  bound  to  grant  a  new  trial,  but  was  bound  to  apply 
the  decision;  for,  as  Bootle  v.  Blundell^  and  Johnston  v.  Todd^ 
show,  the  object  of  an  issue  is  to  obtain  information  which  may 
satisfy  the  conscience  of  the  Court,  and  that  being  satisfied,  the 
Court  may  act  as  justice  requires. 

The  Court  was  not  bound  to  grant  a  new  trial.  There  was  no 
Talid  objection  to  the  evidence  received,  for  in  Raworth  v.  Marriott^ 
it  was  expressly  declared  that  in  such  a  case  circumstantial  evi- 
dence is  properly  receivable.  No  objection  was  made  that  evidence 
was  improperly  rejected,  nor  was  there  any  objection  made  at  the 
trial  to  the  direction  given  by  the  learned  Judge  to  the  jury.  Not 
being  then  made,  it  cannot  be  made  afterwards :  Ball  v.  Man- 
nin;^^  and  nothing  can  in  such  a  case  as  this  be  *  treated  as  a    *  28 


M  H.  L.  Cas.  191. 

*  8  Russ.  441. 

•  8  H.  L.  Cm.  1S2. 

»  19  Ves.  494. 

•  12  Sim.  28. 

*  8  Beav.  218,  8  Id.  489. 

«  2  M>1ne  &  K.  S53. 

•  1  Mylne  &  K.  643. 

■  2  De  Gex  &  S.  591. 

"  1  Dow  &  C.  880. 
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ground  for  a  new  trial,  which  would  not  be  a  ground  for  a  bill  of  re- 
view :  Ourtess  v.  Srnalridge}  Standen  v.  Edwards^  is  to  the  same 
effect.  Tlie  case  here  was  put  upon  the  ground  of  undue  influence. 
Such  influence  may  be  exerted  bj  a  wife  over  a  husband,  as  well  as 
by  a  husband  over  a  wife ;  and  in  Manh  v.  Tyrrell^  which  was  a 
case  of  the  latter  sort,  the  Ecclesiastical  Court  set  aside  a  new  will, 
pronounced  in  favour  of  an  old  one,  and  condemned  the  husband  in 
costs.  If  the  influence  is  such  as,  however  exerted,  amounts  to 
making  the  testator  an  instrument  in  the  hands  of  another  person, 
it  is  sufficient  to  invalidate  the  will:  Bridgeman  v.  Chreen}  It 
was  so  here.  The  proof  that  no  such  influence  was  exerted  lies  on 
the  person  who  sets  up  the  will :  Panton  v.  WUliam%^  and  Swin- 
burne.^ The  evidence  in  this  case  showed  that  this  testator  had 
been  under  such  influence  ;  the  evidence  satisfied  the  jury,  and  the 
verdict  was  not  against  the  evidence.  If  so,  though  it  may  even 
be  against  the  Judge's  opinion,  no  new  trial  shall  be  granted. 
AmonymovA^  Swain  v.  Hall?  Carstairs  v.  Stein?  Wood  v.  Thomp- 
9on}^  A  Court  of  equity  will  not  prolong  litigation  by  grant- 
ing a  new  trial,  unless  where  it  is  clear  that  injustice  has  been 
done  by  the  first  verdict.  Bateman  v.  Willoe}^  A  trial  in  a  case 
like  this  is  one  to  which  the  heir  is  entitled,  and  unless  there  is 
sometliing  positively  wrong  in  the  manner  of  proceeding  the  Court 
ought  to  be  bound  by  the  verdict  in  his  favour. 

There  can  be  no  substantial  difference  between  the  Court  of 
*  29  Equity  granting  an  issue  devisavit  vel  non  and  directing  *  the 
heir  to  bring  an  ejectment.  In  the  first  the  opinion  of  a 
jury  is  taken  on  the  question  of  fact,  and  the  Court  does  not  make 
any  order  till  it  is  satisfied  that  on  the  trial  justice  has  been  done, 
and  that  the  veidict  is  correct;  in  the  otiier  exactly  thQ  same 
course  is  followed  in  equity,  when  equity  interferes  at  all ;  and  if 
one  party  obtains  a  verdict  and  judgment  in  ejectment,  the  other 
cannot  now  harass  him  by  a  fresh  ejectment.  It  is  the  same  in 
Ireland  as  in  England.  In  Armstrong  v.  Norton  ^  a  judgment  by 
default  in  ejectment  was,  iu  trespass  for  mesne  profits  where  only 


^  1  Ch.  Cas.  48. 

'  1  Wils,  22. 

•  1  Ves.  Jun.  135. 

•  3  Wih.  45. 

'  2  Hagg.  Ecc.  84. 

•  2  Hose,  1 78. 

*  VVilm.  Cas.  &  Op.  68. 

^  Car.  &M.  171. 

*  2  Notes  of  Cases,  Sapp.  xxi. 

"  1  Sch.  &  L.  201 

•  Vol.  1,  p.  17. 

"  2  Irish  Law,  96. 
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the  general  issue  was  pleaded,  held  to  be  conclusive  evidence  of 
the  plaintiff's  title.  G*DonneU  v.  Ryan^  recognises  that  rule.  In 
this  country  the  Common  Pleas,  in  Wilkinson  v,  Kirby?  held  a 
replication  of  judgment  recovered  in  an  ejectment  and  an  entry 
thereon  to  be  an  estoppel  to  a  plea  of  not  possessed  in  an  action  of 
trespass.  Tlie  result  of  an  ejectment  would,  therefore,  be  as  con- 
clusive as  the  result  of  a  decree  founded  on  an  issue,  and  in  that 
respect  this  order  is  unobjectionable. 

The  objection  to  the  order  directing  the  trial  comes  too  late. 
In  De  Tastet  v.  Bordenave^  there  was  an  order  directing  an  issue, 
and  the  Master  of  the  Rolls  thought  that  it  could  not  be  appealed 
against  after  the  trial  had  taken  place.  No  objection  to  that  opin- 
ion was  made  on  the  appeal.  It  would  be  a  fraud  on  the  Court 
to  allow  the  appellant  now  to  insist  on  objecting  to  that  to  which 
she  consented,  or  at  least  did  not  object,  in  the  Court  below.  In 
Chamley  v.  Dtmsany^  Lord  Eldon  condemned  such  a  practice, 
saying:  "  When  those  opportunities  are  passed  by,  are  we  not 
entitled  to  say  the  point  was  waived  in  the  *  Court  below  in  *  80 
order  to  make  it  the  subject  of  appeal  here  ?  "  In  Hodgson 
V.  Merestj^  where  the  objection  was  taken  in  time,  the  case  stood 
over  to  enable  the  plaintiffs  to  supply  by  evidence  the  facts  in  the 
answer  which  had  been  sought  to  be  used  against  the  wife  as  ad- 
missions made  by  her  in  the  suit ;  but  had  the  application  been 
delayed  the  same  course  would,  no  doubt,  have  been  followed  that 
was  adopted  in  De  Tastet  v.  Bordenavefi 

As  to  the  supplemental  appeal,  the  order  for  payment  of  the 
21,961/.  19«.  lOd.  was  properly  made.  The  husband  of  the  appel- 
lant disclaimed  all  interest,  subsequent  to  the  marriage,  in  the 
rents  and  profits,  which  in  fact  were  received  by  the  appellant  in 
her  own  separate  right,  and  she  herself,  when  going  before  the 
Master,  put  in  a  separate  discharge.  In  Adair  v.  Shaw^  a  feme 
covert  obtained  administration  and  the  goods  were  wasted  ;  during 
the  coverture  the  husband  died :  his  assets  were  held  to  be  charge- 
able in  equity  for  the  waste  during  the  coverture,  but  it  was  also 
intimated  that  if  the  wife  survived  him  she  would  be  charged  if  the 
assets  of  the  husband  should  prove  insufficient.     In  the  Court  below 

»  4  Irish  Law,  N.  S.  44.  •  9  Price,  668. 

•  23  L.  J.,  N.  S.,  C.  P  224.  •  Jac.  516. 

*  Jac.  516.  M  Sch.  &L.  248. 
«  2  Sch.  &  L.  690,  7X8,  720. 
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the  Lord  Chancellor  relied  on  two  cases  of  JohuB  v.  Adams  ^  and 
Rigley  v.  Lee^  in  the  first  of  which  the  principle  was  clearly  laid 
down,  that  "  though  ihQ  feme  hath  not  any  goods  during  the  cov- 
erture, yet,  because  the  baron  is  charged  only  in  respect  of  the 
feme^  and  she  might  have  the  goods  if  she  had  survived,  execution 
might  then  be  taken  against  her,"  and  of  that  principle  Lord  Be- 

desdale  in  Adair  v.  Shaw^  expressed  his  entire  approval. 
*  31    There  is  a  still  earlier  precedent  in  the  Year  *  Books,*  where 

the  liability  of  tlie  wife  is  stated  precisely  to  the  same  effect. 

Sir  F.  ThesiffeTy  in  reply,  reviewed  all  the  decisions  referred 
to  in  argument,  and  on  the  question  of  the  propriety  of  granting  a 
new  trial  insisted  that  even  within  the  limits  contended  for  by  the 
other  side,  this  case  was  one  in  which  a  new  trial  ought  to  be 
granted ;  there  had  been  a  misdirection,  and  the  verdict  here  was 
not  only  not  supported  by,  it  was  at  variance  with,  the  evidence. 

The  Lord  Chancellor.  —  My  Lords,  I  do  not  at  this  moment 
propose  to  give  a  decision,  or  indeed  to  express  any  very  decided 
opinion  upon  this  case ;  I  wish  rather  to  point  out  what  I  consider 
to  be  the  several  points  that  will  have  to  be  decided.  [His  Lord- 
ship stated  the  nature  of  the  case.] 

Tlie  first  question  that  was  made  upon  the  part  of  the  now 
appellant,  the  defendant  in  the  suit  in  equity,  was,  that  this  was 
an  erroneous  proceeding  ab  initio^  for  that  upon  a  bill  filed  by  an 
heir  at  law  tlie  proper  course  is  for  a  Court  of  equity  not  to  direct 
an  issue  to  try  whetlier  there  is  or  is  not  a  valid  will,  for  that  as- 
sumes a  jurisdiction  which  the  Court  does  not  possess,  but  to 
leave  the  plaintiff,  the  heir  at  law,  to  establish  his  legal  right,  and 
that  there  is  no  jurisdiction  whatever  on  the  part  of  a  Court  of 
equity  to  sustain  any  such  bill,  except  where  from  accidental  cir- 
cumstances the  heir  at  law  is  by  technical  impediments,  as,  for 
instance,  by  the  existence  of  outstanding  legal  interests,  prevented 
from  proceeding  to  try  his  title  at  law,  and  therefore  it  is  said  that 
there  has  been  a  total  miscarriage  from  the  beginning  in  directing 
such  an  issue.  That  proposition  is  controverted  by  the  defend- 
ants, and  the  first  question  which  your  Lordships  have  to  deter- 

>  Cro.  Jac.  191.  *  1  Sch.  &  L.  243. 

*  Cro.  Jac.  856.  «  89  H.  6,  44,  45. 
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mine,  and  a  very  important  *  one  it  will  be,  is,  whether  a    *  82 
Court  of  equity  has,  in  cases  of  this  sort,  any  other  jurisdic- 
tion than  that  of  enabling  the  heir  at  law  to  do  tliat  which,  but  for 
impediments  created  by  the  law,  he  might  do  through  the  medium 
of  the  law. 

Supposing  it  should  ultimately  be  your  opinion  that  there  is  no 
jurisdiction  at  the  instance  of  an  heir  at  law  impeaching  a  will, 
except  to  remove  legal  impediments,  the  next  question  will  be, 
although  there  may  not  exist  such  a  jurisdiction,  whether  if  the 
Court  assumes  to  exercise  such  a  jurisdiction  and  tlie  devisee  does 
not  object  to  it,  such  an  objection  can  be  raised  after  a  trial  has 
taken  place  ;  first  of  all,  if  such  an  objection  is  made  by  a  devisee 
competent  to  object  at  the  time  to  the  order  for  an  issue,  and,  sec- 
ondly, how  far  the  case  may  be  affected  by  the  circumstance  that 
the  devisee  not  so  objecting  was  a  married  woman,  and  conse- 
quently not  domina  of  her  own  defence. 

Supposing  your  Lordships  should  be  of  opinion  that  the  Court 
did  that  which  it  had  no  right  to  do,  and  that  even  that  consent  or 
quasi  consent,  the  absence  of  actual  objection  on  the  part  of  the 
defendant  does  not  alter  the  case,  then  there  has  been  a  miscar- 
riage throughout,  and  you  will  have  to  set  the  proceedings  right 
from  the  beginning,  and  to  direct  the  Courtof  Chancery  in  Ireland 
to  vary  its  decree  by  making  such  a  decree  or  order  as  it  ought  to 
have  made,  namely,  by  simply  removing  the  legal  impediments, 
and  leaving  the  heiress  at  law  to  proceed  as  she  and  her  husband 
may  be  advised. 

Supposing,  however,  your  Lordships  should  come  to  a  contrary 
opinion,  and  think  that  either  there  was  original  jurisdiction  in 
the  Court  to  direct  an  issue,  if  it  was  convenient  so  to  do,  instead 
of  leaving  the  party  to  bring  an  ejectment,  or,  if  there  was  not 
sucli  original  jurisdiction,  that  from  the  course  taken  it  is  too 
late  now  to  raise  any  *  objection  on  that  ground  ;  then  your  *  33 
Lordsliips  have  to  consider  whether,  witli  what  took  place 
after  that  decree  was  made,  and  the  trial  was  directed,  your  Lord- 
ships ouglit  to  rest  satisfied,  or  whether  some  further  inquiry  or 
trial  ought  to  take  place,  and  that  depends  upon  this  important 
question,  wliether,  supposing  it  was  riglit  to  direct  a  trial,  the  trial 
has  been  such  as  ouglit  to  satisfy  tlie  mind  of  the  Court.  Now, 
on  that  subject  it  has  been  argued  that  trials  directed  for  the  pur- 
pose of  establishing  the  validity  of  a  will,  are  not  trials  directed 
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according  to  the  ordinarj  course  of  a  Court  of  equity,  when  it 
merely  asks  the  assistance  of  a  jury  to  satisfy,  as  it  is  called,  its 
conscience,  but  that  they  are  trials  to  which  one  party  is  entitled 
ex  debito  justitue,  and  that  a  Court  of  equity  has  nothing  to  do  but 
to  defer  to  whatever  may  be  the  result  of  such  a  trial. 

If  your  Lordships  should  be  of  opinion  that  in  no  circumstances 
can  a  Court  of  equity  question  a  trial  that  has  been  directed  to 
determine  the  validity  of  a  will,  but  is  bound  to  accept  the  result, 
whether  coinciding  with  its  own  opinion  or  not,  provided  only  that 
the  trial  shall  have  taken  place  regularly ;  tlien  the  question  to 
which  the  attention  of  the  House  must  be  directed  is,  whether  this 
trial  has  been  conducted  regularly,  and  that  will  involve  these 
other  questions :  Whether  there  was  any  commission  or  omission 
of  statement  and  direction  in  the  summing  up  of  the  Judge  that 
renders  that  trial  unsatisfactory.  It  is  suggested  that  the  learned 
Judge,  whose  charge  is  given  at  very  great  length  in  the  printed 
papers  in  this  case,  omitted  to  point  the  attention  of  the  jurors  to 
that  which  was  very  important  indeed  to  guide  them  in  the  decision 
at  which  they  were  to  arrive,  namely,  what  was  the  legal  meaning 
or  import  of  the  words  ''  undue  influence,"  when  used  in  reference 
to  obtaining  a  will.  For  it  is  said  that  upon  such  a  subject 
*34  jurymen,  not  being  men  with  legal  minds,  *are  extremely 
likely  to  fall  into  great  error,  and  might  think  undue  in- 
fluence was  established  where  a  man  who  was  not  of  strong  mind, 
united  to  a  woman  of  very  strong  mind,  should  be  led  to  devise 
away  large  family  estates  from  his  own  relations  to  hers,  whereas 
in  truth  that  would  not  of  itself  be  undue  influence  according  to 
the  construction  which  the  law  would  put  upon  that  term.  Undue 
influence,  in  order  to  render  a  will  void,  must  be  an  influence  which 
can  justly  be  described,  by  a  person  looking  at  the  matter  judicially, 
to  have  caused  the  execution  of  a  paper  pretending  to  express  a 
testator^s  mind,  but  which  really  did  not  express  his  mind,  but 
expressed  something  else,  something  which  he  did  not  really  mean. 

Supposing  your  Lordships  should  be  of  opinion  that  there  was 
any  omission  of  a  material  sort  in  the  direction  to  the  jury,  so  that 
the  trial  was  unsatisfactory,  then  whatever  may  be  the  result  of  the 
previous  proceeding,  a  new  trial  would  follow  as  a  matter  of  course. 
A  Court  of  law,  perhaps,  would  not  be  bound,  certainly  your  Lord- 
ships, in  the  position  of  a  Court  of  equity,  would  not  be  bound  to 
say  that  there  shall  be  a  new  trial,  simply  because  something  was 
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said  which  ought  not  to  have  been  said,  or  something  left  unsaid 
which  ought  to  have  been  said.  Your  Lordships  would  look  to 
the  materiality  of  the  thing  said,  or  omitted  to  be  said,  and  if  jou 
should  think  it  not  to  be  material,  you  would  not  disturb  the  ver- 
dict. But  if  you  thought  that  the  jurors  had  been  misled  by  not 
having  their  minds  directed  to  a  very  important  consideration  in 
enabling  them  to  form  a  correct  judgment,  that  would  be  a  ground 
for  saying  that  the  trial  had  not  been  satisfactorily  and  properly 
conducted. 

Supposing  your  Lordships  should  be  of  opinion,  not  only  that 
the  previous  proceedings  were  regular,  but  that  the  trial  was 
properly  conducted,  then  arises  this  question :  *  Whether,  *  35 
upon  a  trial  properly  ordered  and  properly  conducted,  your 
Lordships  have  any  jurisdiction  further  than  to  receive  respectfully 
the  verdict  of  the  jury,  and  to  act  upon  it.  Now  upon  that  sub- 
ject it  was  argued  strongly  that  that  is  the  law  with  regard  to  ver- 
dicts on  this  particular  subject.  On  the  other  hand,  it  was  con- 
tended that  there  is  no  real  difference  between  verdicts  on  this 
and  on  other  subjects  ;  and  that  just  in  the  same  way  as  a  Court 
of  law  is  bound  by  a  verdict,  but  nevertlieless,  if  it  shall  perceive 
grounds  to  leacl  judicially  to  the  conclusion  that  the  jury  must 
have  been  mistaken,  and  looked  at  something  in  a  wrong  point  of 
view,  and  that  the  facts  are  clear  the  other  way,  then  the  argument 
is,  that,  just  in  the  same  way  as  a  Court  of  law,  though  ordinarily 
bound  by  the  verdict,  will  nevertheless  direct  a  new  trial  where 
that  state  of  things  exists,  so  here  a  Court  of  equity  would  be 
entitled  to  do  the  same  thing ;  and  that  if,  looking  at  the  facts,  it 
should  be  found  that  there  was  evidence  so  preponderating  in 
favour  of  a  view  contrary  to  that  which  the  jury  has  taken,  a  new 
trial  must  be  directed.  If  your  Lordships  should  be  of  opinion 
that  a  Court  of  equity  has  jurisdiction  in  such  a  case,  then  lastly 
comes  the  question :  Whether,  looking  at  the  evidence  as  it  was 
given  at  law,  and  the  evidence  taken  in  equity,  you  think  that 
there  is  that  great  variance  between  what  appears  to  you  to  be  the 
only  rational  conclusion  to  be  drawn  from  it,  and  that  at  which 
the  jurors  have  arrived,  that  you  ought  to  direct  a  new  trial. 

These  are  the  questions  arising  upon  the  original  appeal.  Then 
there  is  a  further  question,  and  one  of  some  importance,  arising  in 
the  supplemental  appeal,  which  is  this :  When  the  verdict  came  back 
to  the  Court  of  Chancery  in  Dublin,  that  Court,  acting  upon  tlie 
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assumption  that  it  had  jurisdiction  upon  the  verdict  being 

*  36    found  against  the  will,  *  declared  the  will  to  be  void  for  fraud, 

and  it  considered  that  it  had  jurisdiction,  as  consequent  upon 
that,  to  put  the  plaintiff,  the  heiress  at  law,  into  possession :  the 
question  then  arises,  first,  whether  that  was  right ;  whether  there 
were  not  other  considerations  arising  out  of  other  wills  which  made 
that  wrong.  That  question,  indeed,  arises  upon  the  original  ap- 
peal; and  then  upon  the  supplemental  appeal  arises  this  further 
question,  whether,  in  proceeding  as  the  Court  did,  to  charge  the 
defendants  below  with  the  rents  which  had  been  received  for 
several  years,  there  has  not  been  a  miscarriage,  an  error  in  point 
of  law,  in  charging  Mrs.  Bojse  with  all  or  any  portion  of  these 
rents,  a  large  portion  having  accrued  due  during  the  time  when 
she  was  the  wife  of  Mr.  Boyse,  and  the  other  portion  having 
accrued  due  before  she  became  Mrs.  Boyse.  That  is  the  question 
which  arises  upon  the  supplemental  appeal. 

Having  just  glanced  at  what  all  these  subjects  are,  I  can  only 
say  that  the  case  is  one  involving  a  great  number  of  points  of  great 
nicety  and  difficulty,  very  many  authorities  have  been  referred  to, 
and  I  must  request  time  to  look  into  and  examine  them  atten- 
tively, before  I  can  finally  advise  your  Lordships ,as  to  the  course 
which  I  think  ought  to  be  taken  in  this  very  complicated,  difficult, 
and  important  case.  I  therefore  move  that  the  further  considera- 
tion of  this  case  be  postponed. 

1857.    March  13. 

The  Lord  Chancellor,  after  stating  the  cii*cumstances  of  the 
case,  said :  The  appeal  was  argued  very  fully  at  the  latter  part  of 
the  last  session,  but  no  judgment  was  then  pronounced  by  your 
Lordships. 

The  first  point  made  in  argument  by  the  appellant  was,  that  the 
original  decree  was  wrong,  and  so  that  all  the  proceedings  conse- 
quent on  it  must  fall  with  it. 

The  relief  was  asked  by  the  bill  on  the  ground  that  the 

*  87    *  plaintiffs  could  not  proceed  to  establish  their  title  by  eject- 

ment, in  consequence  of  the  existence  of  outstanding  terms, 
which  would  present  a  legal  bar  to  such  a  proceeding.  The  appel- 
lant contended  in  argument  that,  in  such  a  case,  the  only  proper 
relief  is  that  the  defendants  at  law  should  be  restrained  from  set- 
ting up  the  outstanding  terms  in  bar  of  the  plaintiff's  title,  and  so 
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that  the  decree  actually  made,  directing  an  issue  devisavit  vel  norij 
was  erroneous,  and  not  warranted  bj  the  principles  or  practice  of 
Courts  of  equity. 

I  go  along  with  this  argument  to  the  extent  of  saying,  that  the 
relief  by  merely  restraining  the  defendants  from  availing  them- 
selves of  the  bar  resulting  from  the  accident  of  an  outstanding 
teroi,  is,  in  general,  the  most  fit  and  proper  relief.  Such  a  course 
leaves  each  party  at  liberty  to  assert  by  legal  proceedings  what  is 
in  substance  a  mere  legal  right.  But  I  cannot  go  tlie  length  of 
saying  that  the  Court  of  Chancery  has  not  the  power  to  direct  the 
legal  question  to  be  tried  in  a  different  form  of  proceeding,  as,  for 
instance,  by  an  issue,  if  such  a  course  appears  more  convenient. 
Cases  may  arise  where  effectual  relief  would  not  be  given  by 
merely  restraining  the  parties  from  setting  up  an  outstanding 
term.  Suppose  the  subject  matter  of  the  devise  is  a  mere  equita- 
ble right,  as,  for  instance,  a  contract  to  purchase,  or  an  equity  of 
redemption  of  a  mortgage  in  fee,  when  the  mortgagee  is  in  pos- 
session ;  in  these  and  similar  cases  it  may  be  impossible  to  enable  the 
heir  to  raise  the  question  as  to  the  validity  of  a  will,  without  doing 
something  more  than  merely  restraining  the  party  claiming  under 
it  from  setting  up  an  outstanding  term  in  bar  to  an  ejectment  at 
the  suit  of  the  heir.  It  must,  therefore,  be  a  matter  in  the  dis- 
cretion of  the  Court  what  course  shall  be  taken.  And  that  being 
BO,  it  would  be  very  inexpedient  that  this  House  should  interfere 
with  what  has  been  done  in  the  exercise  of  that  discretion, 
unless  it  appears  that  injustice  *has  been,  or  is  likely  to  be,  *88 
its  consequence.  I  do  not  mean  to  say,  that  in  the  exercise 
of  my  discretion,  if  I  had  been  the  Judge  originally  hearing  this 
case,  I  should  have  taken  the  course  of  directing  an  issue,  instead 
of  merely  enabling  the  heir  at  law  to  proceed  by  ejectment.  In- 
deed, I  doubt  whether,  if,  at  the  original  hearing,  the  point  had 
been  put  to  the  Lord  Chancellor  of  Ireland,  as  to  which  of  these 
two  courses  he  would  take,  he  would  have  made  a  decree  for  an 
issue.  I  incline  to  think  he  would  not.  That  mode  of  proceed- 
ing did  not  originate  from  any  suggestion  of  his,  but  was  proposed 
at  the  bar,  and  acceded  to  by  the  Lord  Chancellor.  If  the  course 
taken  had  been  one  which  the  Court  had  no  right  to  take,  then  it 
may  be  said  the  circumstance  that  it  did  not  originate  with  the 
Judge  himself,  but  was  adopted  in  consequence  of  the  suggestion 
of  counsel,  could  not  give  it  validity.     But  where  either  of  two 
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courses  is  open  to  the  Judge,  and  he  in  his  discretion  adopts  that 
wliich  the  counsel  on  both  sides  approve,  it  must  be  a  strong  case 
indeed,  which  should  induce  your  Lordsliips  afterwards  to  inter- 
pose, and  say  that  his  discretion  was  improperly  exercised,  unless, 
indeed,  it  appeara  that  some  gross  injustice  has  been  its  result. 
The  question,  therefore,  is,  whether  here  the  consequence  of  the 
course  taken  has  been  so  palpably  injurious  to  the  appellant,  that 
although  it  was  adopted  with  the  sanction,  if  not  at  the  suggestion, 
of  her  counsel,  it  ought  to  be  treated  by  this  House  as  erroneous, 
and  so  be  dealt  with  accordingly. 

In  order  to  come  to  a  just  conclusion  ou  this  point,  let  us  con- 
sider what  was  the  precise  practical  difference  to  the  appellant 
from  the  adoption  of  the  one  course  rather  than  the  other.  Where 
on  a  bill,  by  an  heir  disputing  a  will,  nothing  is  done  beyond  the 
removal  of  legal  impediments,  then  the  heir  brings  an  ejectment 

against  the  party  in  possession  claiming  as  devisee ;  and 
*  39    assuming  the  heirship  *  of  the  plaintiff  to  be,  as  it  was  in 

this  case,  admitted,  the  defendant  begins  at  the  trial,  and 
adduces  his  evidence  in  support  of  the  will.  The  heir  then  meets 
this  case  by  such  evidence  as  he  can  bring  to  impeach  the  will. 
The  defendant  replies,  and  the  jurymen  give  their  verdict.  Pre- 
cisely the  same  thing  happens  on  an  issue  devisavit  vel  non.  So 
far,  therefore,  as  the  trial  is  concerned,  it  is  of  no  importance 
which  course  is  taken.  Supposing  the  verdict  to  be  figainst  the 
will,  and  that  there  is  no  motion  for  a  new  trial,  then,  if  the  pro- 
ceeding was  by  ejectment,  the  heir  obtains  possession  by  virtue  of 
a  writ  of  habere  facias  possessionem.  If  the  course  taken  was  to 
direct  an  issue,  then  the  Court  of  Chancery  causes  possession  to 
be  given  to  the  heir.  In  either  case  the  devisee  is  compelled  to  give 
up  possession  to  the  heir,  and  whether  this  result  follows  from  one 
species  of  process  or  another  cannot  be  material.  If  the  result  of 
the  trial  is  different,  and  the  verdict  is  in  favour  of  the  devisee, 
then,  whatever  course  was  taken  for  the  purpose  of  trying  the 
validity  of  the  will,  the  bill  of  the  heir  will  be  dismissed,  and  the 
devisee  will  retain  his  possession. 

So  far,  therefore,  it  does  not  appear  to  be  of  any  real  impor- 
tance to  the  devisee  whether  an  issue  is  directed,  or  whether  the 
Court  merely  removes  the  legal  impediments  to  an  ejectment. 
But  it  was  argued  in  support  of  the  appeal,  that  though  the  im- 
mediate result  of  both  proceedings  may  be  the  same  to  the  devisee, 
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yet  the  ulterior  consequences  are  very  diflFerent.  For  that  if  the 
heir  succeeds  in  a  proceeding  by  ejectment,  the  party  claiming  as 
devisee  may,  after  he  has  been  turned  out  of  possession,  raise  the 
question  again  by  bringing  an  ejectment  on  his  part  to  which  the 
former  recovery  against  him  would  be  no  bar  ;  whereas  when  the 
Court  of  Equity  has,  in  the  result  of  the  trial  of  an  issue,  declared 
the  devise  void,  and  put  the  heir  into  possession,  the  party 
who  relies  on  the  will,  being  so  dispossessed,  *  has  no  further  *  40 
opportunity  of  raising  any  question  as  to  its  validity. 

There  is  a  fallacy  in  this  reasoning.  It  is  true  that  where,  after 
the  trial  of  an  issue  devisavit  vel  non^  and  a  finding  of  the  jury 
against  the  will,  the  Court  of  Chancery  has  made  a  decree  declar- 
ing the  devise  void,  and  putting  the  heir  into  possession,  the  party 
evicted  cannot  on  the  same  state  of  facts  reopen  the  question  by  a 
new  proceeding.  But  neither  in  general  could  he,  if,  instead  of 
directing  an  issue,  the  Court  had  merely  restrained  the  setting  up 
of  an  outstanding  term  in  bar  to  an  ejectment  brought  by  the 
heir,  for  the  existence  of  such  a  term  would  create  the  same  im- 
pediment in  the  way  of  the  devisee  out  of  possession  as  it  had 
done  in  the  way  of  the  heir ;  and  the  Court  of  Chancery  would 
not,  after  a  satisfactory  trial  and  verdict  against  the  devisee,  assist 
him  by  the  removal  of  whatever  legal  bar  might  stand  in  his  way. 

If,  indeed,  the  trial  was  not  satisfactory,  or  if  any  new  facts  were 
discovered  that  would  alter  the  case,  the  Court  might  then  assist 
the  party  in  claiming  under  the  will,  by  restraining  the  heir  in 
possession  from  setting  up  the  term  as  a  bar  to  legal  proceedings. 
But  similar  relief  might  be  had  on  the  trial  of  an  issue ;  for  the 
Court  would  not  be  boimd  by  an  unsatisfactory  trial ;  and  even 
after  the  finding  of  a  jury  on  an  issue  devisavit  vel  non,  and  a 
decree  tiiereon  against  the  will,  the  question,  if  a  proper  case  is 
made,  may  be  reopened  on  a  bill  of  review,  founded  on  the  discov- 
ery of  new  facts.  I  cannot  see  that  it  would  be  of  any  practical 
consequence  to  the  devisee  in  such  a  case  whether  the  invalidity 
of  the  will  had  been  established  in  an  ejectment  or  on  an  issue. 
I  am  therefore  of  opinion  that  so  far  as  the  present  appeal  rests 
on  the  ground  of  want  of  jurisdiction  in  the  Court  to  direct  an 
issue,  it  must  fail. 

Upon  principle  the  Court  must  have  a  discretion  to  adopt  such 
a  course,  where  it  seems  expedient,  and  modern  authorities 
•  fully  bear  me  out  in  the  view  which  I  have  thus  taken.  *  41 
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In  Shewen  t.  LewiB^  reported  in  a  note  to  JoneB  t.  Jones?  Sir 
William  Grant,  on  a  bill  by  co-heirs  impeacliing  a  will,  alleging 
outstanding  terms,  and  praying  either  an  issue  or  liberty  to  bring 
an  ejectment,  made  a  decree  directing  an  issue.  This  was  in 
1815.  A  similar  course  was  pursued  by  Sir  John  Leach,  in 
Taiham  v.  Wright;^  by  Lord  Abinger,  in  MidcUetan  v.  Sher- 
burne ;*  and  by  Sir  James  Wigram,  in  M^Qregor  v.  Topham.^ 

The  demurrer  in  Jone%  v.  Jonen  was  allowed  on  the  ground  that 
there  was  no  allegation  of  outstanding  terms,  nor  any  thing  stated 
affording  a  ground  for  equitable  relief. 

The  same  observation  applies  to  Armitage  t.  Wad%worth?  be- 
fore Sir  Tliomas  Plumer.  There  the  plaintiff,  the  heir,  stated  by 
his  bill  that  his  ancestor  had  died,  seised  in  fee  subject  only  to 
certain  leases,  and  that  since  his  death  the  defendant  had  got  into 
possession  or  receipt  of  the  rents,  claiming  under  a  pretended  will, 
and  he  prayed  an  issue  devisavit  vel  non^  or  liberty  to  proceed  by 
ejectment,  notwithstanding  the  lease.  To  this  bill  the  defendant 
put  in  a  negative  plea,  denying  the  existence  of  any  lease.  This 
plea  was  held  to  be  good,  and  of  course,  therefore,  the  plaintiff's 
right  to  equitable  relief  was  gone. 

I  am  aware  that  in  Janes  v.  JoneSy  Sir  William  Grant  said : 
"  Now  although  there  may  have  been  itistances  of  issues  directed 
on  the  bill  of  an  heir  at  law  where  no  opposition  has  been  made 
to  that  mode  of  proceeding,  yet  I  apprehend  that  he  cannot 
*  42  insist  on  any  such  direction."  But  *  Sir  William  Grant 
did  not,  as  I  conceive,  mean  to  say,  that  in  granting  an 
issue  the  Court  would  be  exceeding  its  jurisdiction,  but  only  that 
the  other  course  was  that  which  in  general  it  ought,  if  desired  by 
either  party,  to  adopt. 

And  I  am  confirmed  in  this  by  what  fell  from  Lord  Eldon  in 
Pemberton  v.  Pemberton^  a  case  in  which  an  issue  had  been 
directed  on  a  bill  filed  by  an  heir  impeaching  a  will.  There,  on  a 
motion  for  a  second  new  trial.  Lord  Eldon  said :  ''  In  general 
cases  this  Gonrt,  as  it  cannot  try  the  validity  of  a  will,  sends  that 
to  be  determined  by  the  proper  tribunal,  and  afterwards  does  what 
is  right.     The  habit  in  doing  this  has  been  merely  to  direct  the 

>  3  Mer.  167,  n.  *  S  Hare,  4SS.     See  S  H.  L.  Cas.  1S2. 

•  S  Mer.  161.  •  1  Madd.  189. 

*  2  Ru88.  &  M.  1.  '  IS  Ves.  290. 
«  4  Younge  &  C.  Exch.  358. 
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heir  to  bring  his  ejectment,  providing  that  the  defendants  shall 
not  set  up  at  law  a  term  satisfied  or  unsatisfied ;  and  those  ob- 
stacles being  removed,  and  a  trial  had  in  that  way  under  the  con- 
trol of  a  Court  of  law,  they  come  back  for  the  account,  the  deeds, 
et  cetera,  which  course  leaves  all  the  encumbrances  just  as  much 
encumbrances  as  if  the  possession  had  not  been  changed.  There 
is  great  convenience  in  giving  relief  in  that  shape  rather  than  by 
directing  issues,  for  certainly  the  question  whether  a  new  trial 
should  or  should  not  be  had  is  discussed  with  much  more  satisfac- 
tion in  the  Court  where  the  trial  was  had,  than  in  the  Court  out 
of  which  the  issue  was  directed."  I  cannot  interpret  this  lan- 
guage as  meaning  any  thing  else  than  this,  that  the  usual  and 
generally  more  convenient  practice  is  to  enable  the  heir  to  proceed 
by  ejectment,  but  that  it  is  open  to  the  Court  to  direct  an  issue,  if 
from  any  cause  that  course  appears  desirable. 

This  being  so,  and  being  convinced  that,  by  taking  this  course, 
no  injustice  has  in  the  present  case  been  i occasioned,  I  have 
satisfied  myself  tliat  the  proceedings  below  ought  *  not,  on    *  43 
this  ground,  to  be  disturbed.    But  I  come  now  to  the  question 
whether  the  Lord  Chancellor  of  Ireland  was  or  was  not  right  in 
refusing  tiie  motion  for  a  new  trial. 

I  must  preface  my  remarks  on  this  part  of  the  case  by  saying 
that  in  deciding  whether  the  trial  of  an  issue  devisavit  vel  non  has 
or  has  not  been  satisfactQry,  the  Court  of  Chancery  cannot  act  and 
ought  not  to  act  on  precisely  the  same  principles  as  would  guide  a 
Court  of  law,  when  a  similar  question  may  arise  on  the  trial  of  an 
ejectment  where  the  same  will  was  in  dispute. 

In  the  latter  case,  if  the  jury  should  come  to  an  erroneous  con- 
clusion, it  is  still  open  to  the  defeated  party  to  bring  his  claim  in  a 
fresh  action  under  the  consideration  of  a  new  jury ;  and  so,  from 
time  to  time,  until  the  proceeding  should  have  assumed  a  character 
of  vexation.  But  the  consequence  of  a  verdict  satisfactory  to  the 
Court  of  Chancery  on  the  trial  of  an  issue  deviaavit  vel  non  is,  as  I 
have  already  observed,  for  ever  to  shut  out  further  litigation  and 
inquiry.  The  Court,  in  case  the  plaintiff  is  successful,  puts  him 
in  possession  ;  if,  on  the  other  hand,  he  fails,  the  Court  will  not 
enable  him  again  to  open  the  question. 

It  is  obvious,  therefore,  that  a  trial  might  have  been  such  as  to 
lead  a  Court  of  law  to  refuse  a  new  trial,  and  yet  might  not  be  so 
entirely  satisfactory  as  to  enable  a  Court  of  equity  to  administer 
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its  final  and  irreversible  relief  by  giving  to  the  successful  party 
possession  of  the  property,  and'  so  putting  an  end  to  all  further 
litigation  on  the  subject.  In  considering,  therefore,  the  question 
whether  the  Court  of  Chancery  in  Ireland  ought  to  have  refused 
the  application  for  a  new  trial,  I  must  say  whether  I  am  entirely 
satisfied  that  the  whole  case  was  explained  to  and  understood  by 
the  jury,  and  that  the  jurors  were  thoroughly  aware  of  the  prin* 
ciples  which  ought  to  guide  them  in  coming  to  a  conclusion. 

•  44        « rjt^^Q  g|.g|;  point  then  is,  what  was  the  issue  which  the 

.jury  had  to  try.  The  issue  to  be  tried  was,  whether  a  cer- 
tain paper  writing,  bearing  date  the  6th  of  August,  1842,  was  the 
last  will  of  Csssar  Golclough,  deceased,  the  late  husband  of  the 
appellant  That  it  bore  his  genuine  signature,  and  was  signed  by 
him  in  the  presence  of  and  attested  by  two  witnesses  in  manner 
required  by  law,  can  hardly  be  said  to  have  been  a  matter  in  con- 
troversy. Indeed,  no  dispute  was  ever  raised  on  that  point.  But 
though  a  good  will  so  far  as  relates  to  its  execution  and  attestation, 
it  yet  might  not  be  an  instrument  having  any  legal  validity.  For 
if  the  person  by  whom  it  was  made  was  not  at  the  time  of  making 
it  of  sufficient  mental  capacity  to  enable  him  to  dispose  of  his 
property,  or  if  having  sufficient  disposing  mind,  he  executed  it 
under  coercion,  or  under  the  influence  of  feai*,  or  in  consequence 
of  impressions  created  in  his  mind  by  fraudulent  misrepresenta- 
tions, —  in  none  of  these  cases  can  the  instrument  be  properly  de- 
scribed as  being  his  will. 

In  the  first  case,  the  maker  is,  by  the  hypothesis,  incapable  of 
having  a  will.  In  the  other  cases  supposed,  though  there  is  a 
power  of  willing,  yet  the  instrument  cannot  be,  in  contemplation 
of  law,  a  true  expression  of  that  will.  I  say  in  contemplation  of 
law  ;  for,  perhaps,  speaking  with  strict  metaphysical  accuracy,  the 
instrument  in  these  latter  cases,  does  truly  express  the  testator's 
will,  and  the  more  correct  mode  of  expression  would  be,  that  the 
law  will  not  give  effect  to  the  will  of  a  testator  when  that  will  has 
been  thus  unduly  brought  about.  If  I  meet  a  man  in  the  street, 
and  he  puts  a  pistol  to  my  breast,  and  threatens  to  shoot  me  if  I  do 
not  give  him  my  purse,  and  to  save  my  life  I  yield  to  his  demand ; 
or  if  a  neighbour,  meaning  to  steal  my  horse,  asks  for  the  loan  of 
it,  stating  that  he  wants  it  in  order  to  go  to  market,  and 

*  45    trusting  to  this  representation  *  I  deliver  it  to  him,  and  then 

he  rides  off  and  sells  it,  —  in  both  these  cases  it  was  my 
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will  to  hand  over  the  purse  and  the  horse  ;  but  the  law  deals  with 
the  case  as  if  thej  had  been  obtained  against  my  will,  my  will 
having  been  the  result  in  one  case  of  fear,  and  in  the  other  of 
fraud.  The  same  principles  must  guide  us  in  determining  whether 
an  instrument  duly  executed  in  point  of  form,  so  far  as  legal  so- 
lemnities are  concerned,  is  or  is  not  a  valid  will.  The  inquiries 
must  be :  First,  was  the  alleged  testator  at  the  time  of  its  execu- 
tion a  person  of  sound  mind  ?  And  if  he  was,  then,  secondly,  was 
the  instrument  in  question  the  expression  of  his  genuine  will,  or 
was  it  the  expression  of  a  will  created  in  his  mind  by  coercion  or 
fraud  ? 

On  the  first  head  the  difficulty  to  be  grappled  with  arises  from 
the  circumstance  that  the  question  is  almost  always  one  of  degree. 
There  is  no  difficulty  in  the  case  of  a  raving  madman  or  of  a 
drivelling  idiot,  in  saying  that  he  is  not  a  person  capable  of  dis- 
posing of  property.  But  between  syich  an  extreme  case  and 
that  of  a  man  of  perfectly  idound  and  vigorous  understanding, 
there  is  every  shade  of  intellect,  every  degree  of  mental  capacity. 
There  is  no  possibility  of  mistaking  midnight  for  noon  ;  but  at 
what  precise  moment  twilight  becomes  darkness  is  hard  to  de- 
termine. 

In  this  case,  however,  with  respect  to  the  general  mental  capa- 
city of  Mr.  Golclough,  I  do  not  apprehend  that  any  question  is 
raised.  The  evidence  shows  irresistibly  that  he  was  a  man  of  su- 
perior and  cultivated  mind.  And  the  only  question  on  this  head 
of  inquiry  is,  whether,  though  previously  of  a  strong  and  vigor- 
ous understanding,  he  had  or  had  not  become  before  the  6th  of 
August,  1842,  so  enfeebled  as  to  be  incapable  of  understanding 
the  nature  and  effect  of  a  will,  or  generally  of  managing  or  dis- 
posing of  property.  Sir  Thomas  Esmonde,  an  old  friend  of 
Mr.  *  Golclough,  and  who  was  a  witness  called  by  the  re-  *  46 
spondents,  states  that  he  saw  and  conversed  with  Mr.  Gol- 
clough at  Ghelt6nham  in  March  or  April,  1842,  and  then  found 
him,  though  very  feeble  in  body,  yet  in  possession  of  his  faculties. 
The  question  is,  whether  in  the  period  between  that  interview  and 
the  execution  of  the  will  on  the  6th  of  August  following,  the 
state  of  Mr.  Golclough^s  mind  had  changed  so  that  he  was  inca- 
pable then  of  doing  what  he  was,  on  the  evidence,  certainly  capable 
of  doing  in  March  or  April. 

Now  with  respect  to  this  period  of  time,  a  period  of  four  or  five 
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months,  four  witnesses  were  called  on  behalf  of  the  appellant  to 
speak  to  the  state  of  Mr.  Golclough's  mind,  namely,  Miss  Kirwan, 
who  was  Mrs.  Colclough's  sister ;  Mr.  Augustus  Crofton,  her 
brother-in-law  ;  Dr.  Fortnam,  Mr.  Colclough's  medical  attendant ; 
and  Mr.  Williams,  his  solicitor.  Mr.  Augustus  Crofton  left  Chel- 
tenham in  June,  1842 ;  but  he  says  that  Mr.  Golclough  continued 
in  possession  of  his  faculties  up  to  the  time  when  he  last  saw  him ; 
that  is,  two  or  three  months  before  his  death,  which  happened  on 
the  23d  of  August,  1842.  And  the  other  three  witnesses  say 
that  he  continued  so  up  to  his  death,  or  till  within  a  day  or  two  of 
that  event. 

The  will  was  prepared  by  Mr.  Williams,  and  was  executed  by 
Mr.  Colclough  in  the  presence  of  Dr.  Fortnam  and  Mr.  Williams. 
Dr.  Fortnam  had  been  in  frequent,  and  for  many  months  in  daily 
professional  attendance  on  Mr.  Colclough,  and  had  therefore 
ample  means  of  forming  a  judgment  as  to  the  state  of  his  mind  ; 
and  lie  states,  without  any  doubt  expressed,  that  from  October, 

1841,  up  to  the  death  of  Mr.  Colclougli,  on  the  23d  of  August, 

1842,  his  mind  was  perfectly  sound. 

Mr.  Williams  states,  that  on  all  the  occasions  when  )ie  at- 
tended Mr.  Colclough,  including,  of  course,  tlie  execution 
*  47  *  of  the  will  on  the  6th  of  August,  he  was  of  sound  mind. 
Both  these  witnesses  were  cross-examined  at  some  length, 
but  no  question  was  put  to  either  of  them,  tending  to  call  in  ques- 
tion the  truth  or  accuracy  of  their  testimony,  so  far  as  related  to 
the  general  capacity  of  Mr.  Colclough. 

Indeed,  though  the  question  of  his  general  capacity  to  make  a 
will  was  undoubtedly  raised  by  the  issue,  and  though  the  bill  does 
contain  a  statement  that,  at  the  time  of  the  execution  of  the  alleged 
will,  Mr.  Colclough  was  of  unsound  mind,  yet  that  is  not  the  foun- 
dation of  the  case  made  by  the  bill,  nor  the  point  to  which  the  evi- 
dence was  mainly  directed.  The  Attorney-General,  in  his  argu- 
ment, expressly  stated,  what  indeed  the  pleadings  and  evidence 
fully  confirmed,  that  the  will  was  impeached,  not  on  the  ground  of 
general  want  of  capacity,  but  on  the  ground  of  undue  influence 
exercised  over  him  by  his  wife.  This  was  the  point  on  which  the 
respondents  relied.  And  the  alleged  infirmity  of  mind  of  Mr. 
Colclough  is  put  forward,  rather  as  tending  to  show  the  probability 
that  such  influence  might  have  been  successfully  exercised,  than 
as  being  such  as  would  of  itself  make  the  will  invalid.     I  shall 
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therefore  assume  that  Mr.  Colclough,  when  he  executed  the  instru- 
ment of  the  6th  of  August,  1842,  had  sufficient  mind  to  enable  him 
to  make  a  will,  if  left  to  exercise  his  judgment  freely  ;  and  I  will 
consider  the  other,  which  is  the  real  point  of  the  case,  namely, 
whether  the  verdict  is  satisfactory,  supposing  it  to  have  proceeded 
on  the  ground,  that  though  Mr.  Golclough  had  a  disposing  mind, 
yet  the  document  in  question  cannot  be  considered  to  bo  his  will, 
by  reason  of  its  having  been  obtained  from  him  by  the  undue  in- 
fluence of  his  wife. 

The  difficulty  of  deciding  such  a  question  arises  from  the  diffi- 
culty of  defining  with  distinctness  what  is  undue  influence. 
In  a  popular  sense,  we  often  speak  of  a  person  *  exercising  *  48 
undue  influence  over  another,  when  the  influence  certainly 
is  not  of  a  nature  which  would  invalidate  a  will.  A  young  man  is 
often  led  into  dissipation  by  following  the  example  of  a  companion 
of  riper  years,  to  whom  he  looks  up,  and  who  leads  him  to  consider 
habits  of  dissipation  as  venial,  and  perhaps  even  creditable ;  the 
companion  is  then  correctly  said  to  exercise  an  undue  influence. 
But  if  in  these  circumstances  the  young  man,  influenced  by  his 
regard  for  the  person  who  had  thus  led  him  astray,  were  to  make 
a  will  and  leave  to  him  every  thing  he  possessed,  such  a  will  cer- 
tainly could  not  be  impeached  on  the  ground  of  undue  influence. 
Nor  would  the  case  be  altered  merely  because  the  companion  had 
urged,  or  even  importuned,  the  young  man  so  to  dispose  of  his 
property ;  provided  only,  that  in  making  such  a  will  the  young 
man  was  really  carrying  into  eflect  his  own  intention  formed  with- 
out either  coercion  or  fraud. 

I  must  further  remark  that  all  the  difficulties  of  defining  the 
point  at  which  influence  exerted  over  the  mind  of  a  testator  be- 
comes so  pressing  as  to  be  properly  described  as  coercion,  are 
greatly  enhanced  when  the  question  is  one  between  husband  and 
wife.  The  relation  constituted  by  marriage  is  of  a  nature  which 
makes  it  as  difficult  to  inquire,  as  it  would  be  impolitic  to  permit 
inquiry,  into  all  which  may  have  passed  in  the  intimate  union  of 
affections  and  interests  which  it  is  the  paramount  purpose  of  that 
connection  to  cherish  ;  and  this  is  the  case  with  which  your  Lord- 
ships have  now  to  deal. 

In  order,  therefore,  to  have  something  to  guide  us  in  our  in- 
quiries on  this  very  difficult  subject,  I  am  prepared  to  say  that 
influence,  in  order  to  be  undue  within  the  meaning  of  any  rule  of 
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law  which  would  make  it  sufficient  to  vitiate  a  will,  must  be  an  in- 
fluence exercised  either  by  coercion  or  by  fraud.     In  the  interpre- 
tation, indeed,  of  these  words  some  latitude  must  be  allowed. 

*  49   In  order  to  come  to  the  *  conclusion  that  a  will  has  been 

obtained  by  coercion,  it  is  not  necessary  to  establish  that 
actual  violence  has  been  used  or  even  threatened.  The  conduct 
of  a  person  in  vigorous  health  towards  one  feeble  in  body,  even 
though  not  unsound  in  mind,  may  be  such  as  to  excite  terror  and 
make  him  execute  as  his  will  an  instrument  which,  if  he  had  been 
free  from  such  influence,  he  would  not  have  executed.  Imaginary 
terrors  may  Have  been  created  sufficient  to  deprive  him  of  free 
agency.  A  will  thus  niade  may  possibly  be  described  as  obtained 
by  coercion.  So  as  to  fraud.  If  a  wife,  by  falsehood,  raises  preju- 
dices in  the  mind  of  her  husband  against  those  who  would  be  the 
natural  objects  of  his  bounty,  and  by  contrivance  keeps  him  from 
intercourse  with  his  relatives,  to  the  end  that  these  impressions 
which  she  knows  he  had  thus  formed  to  their  disadvantage  may  - 
never  be  removed,  such  contrivance  may,  perhaps,  be  equivalent 
to  positive  fraud,  and  may  render  invalid  any  will  executed  under 
false  impressions  thus  kept  alive.  It  is,  however,  extremely  diffi- 
cult to  state  in  the  abstract  what  acts  will  constitute  undue  in- 
fluence in  questions  of  this  nature.  It  is  sufficient  to  say,  that 
allowing  a  fair  latitude  of  construction,  they  must  range  themselves 
under  one  or  other  of  these  heads,  —  coercion  or  fraud. 

One  point,  however,  is  beyond  dispute,  and  that  is,  that  where 
once  it  has  been  proved  that  a  will  has  been  executed  with  due 
solemnities  by  a  person  of  competent  understanding,  and  appar- 
ently a  free  agent,  the  burthen  of  proving  that  it  was  executed 
under  undue  influence  is  on  the  party  who  alleges  it.  Undue 
influence  cannot  be  presumed,  and,  looking  to  the  evidence  in  the 
present  case,  I  am  unable  to  discover  evidence  warranting  the 
conclusion  at  which  the  jury  arrived,  supposing  them  to  have  pro- 
ceeded on  the  ground  of  undue  influence. 

That  Mr.  Colclough  might,  without  any  undue  influence 

*  50    *  operating  on  his  mind,  desire   to   make  a  will,   giving 

every  thing  to  his  wife,  is  a  proposition  which  cannot  be  con- 
troverted. She  had  been  the  partner  of  his  life  for  twenty-four 
years.  He  had  no  children.  His  nearest  relative  was  a  first 
cousin  of  his  father,  with  whom,  from  whatever  cause,  he  had 
never  had  more  than  slight  and  casual  intercourse.     His  heir  pre- 

[38] 


BOTSE  V.  BOSSBOROUOH.  *50 

samptiTe  was  a  second  cousin,  of  whose  very  existence  he  does 
not  appear  to  have  been  aware,  being  the  daughter  of  another  and 
elder  first  cousin  of  his  father,  who  had  died  very  many  years 
previously.  That  he  should  in  these  circumstances  wish  to  give 
every  thing  to  his  wife  could  surely  afford  no  ground  for  surprise  ; 
and  one  mode,  therefore,  of  looking  at  this  subject  is,  to  consider 
whether,  supposing  him,  without  the  exercise  of  any  sinister  in- 
fluence, to  have  entertained  such  a  wish,  his  conduct  would 
have  been  that  which,  according  to  the  evidence,  he  in  fact  pur- 
sued. 

Supposing,  then,  that  Mr.  Colclough  on  the  6th  day  of  August, 
1842,  being,  as  I  assume  he  was,  sound  in  mind,  though  very  in- 
firm in  body,  entertained  the  wish  to  give  every  thing  to  his  wifCi 
what  is  the  course  which,  as  a  reasonable  man,  he  would  be  likely 
to  pursue  ?  He  would  surely  send  for  his  solicitor,  and,  in  the 
absence  of  his  wife,  give  him  the  necessary  instructions,  and 
when  the  will  was  prepared  he  would  execute  it  in  the  presence 
only  of  his  solicitor  and  some  other  disinterested  witness,  for 
which  purpose  no  one  would  be  more  fit  than  his  medical  attend- 
ant. Now  this  is  precisely  the  course  which  he  did  take.  And 
the  burthen  of  proof  at  the  trial  was  therefore  on  the  respondent 
to  show,  that  though  what  was  done  bore  the  semblance  of  being 
the  voluntary  act  of  Mr.  Colclough,  yet  it  was  an  act  which  he 
was  induced  to  perform  under  the  influence  of  terror  or  fraud. 

Now,  my  Lords,  I  look  in  vain  for  any  such  evidence. 
*The  most  I  can  find,  if  indeed  that  can  be  found,  is  evi-  *51 
dence  to  show  that  the  act  done  was  consistent  with  the  hy- 
pothesis of  undue  influence ;  that  the  instrument,  though  appar- 
ently the  expression  of  his  genuine  will,  might  in  truth  have  been 
executed  only  in  compliance  with  the  threats  or  commands  of  his 
wife,  or  that  he  had  been  led  to  execute  it  by  unfounded  preju- 
dices artfully  instilled  into  or  cherished  in  his  mind  by  his  wife 
against  those  who  would  otherwise  have  been  the  probable  objects 
of  his  bounty. 

But  in  order  to  set  aside  the  will  of  a  person  of  sound  mind,  it 
is  not  sufficient  to  show  that  the  circumstances  attending  its  exe- 
cution are  consistent  with  the  hypothesis  of  its  having  been  ob- 
tained by  undue  influence.  It  must  be  shown  that  they  are  inconr 
sistent  with  a  contrary  hypothesis.  Can  it  be  truly  said  that  there 
8  any  such  inconsistency  here  ? 
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The  undue  influence  must  be  an  influence  exercised  in  relation 
to  the  will  itself,  not  an  influence  in  relation  to  other  matters  or 
transactions.  But  this  principle  must  not  be  carried  too  far. 
Where  a  jury  sees  that  at  and  near  the  time  when  the  will  sought 
to  be  impeached  was  executed,  the  alleged  testator  was,  in  other 
important  transactions,  so  under  the  influence  of  the  person  bene- 
fited by  the  will,  that  as  to  them  he  was  not  a  free  agent,  but  was 
acting  under  undue  control,  the  circumstances  may  be  such  as 
fairly  to  warrant  the  conclusion,  even  in  the  absence  of  evidence 
bearing  directly  on  the  execution  of  the  will,  that  in  regard  to  that 
also  the  same  undue  influence  was  exercised.  But  even  allowing 
the  utmost  latitude  in  the  application  of  this  principle,  I  feel  com- 
pelled to  say  that  I  do  not  discover  the  proof  of  any  thing  sufii- 
cient  to  show  undue  influence  in  the  obtaining  of  this  will. 

That  Mr.  Golclough  did  not  execute  it  under  actual  duress 
*52  or  coercion  is  certain.  The  only  persons  who  were  *  wit- 
nesses to  the  execution  were  Mr.  Colclough's  solicitor  and 
medical  attendant;  and  their  testimony  excludes  the  notion  of 
any  thing  like  actual  force  or  violence  having  been  made  use  of  to 
control  him.  There  is  no  evidence  to  show  that  his  wife  knew 
that  he  was  making  his  will.  Several  of  the  servants^  indeed, 
speak  to  the  general  conduct  of  his  wife  as  having  been  of  a  vio-. 
lent  and  overbearing  character  towards  him.  But  this,  even  sup- 
posing them  to  have  had  the  means  of  forming  a  just  opinion  as  to 
Mrs.  Colclough's  conduct,  is  clearly  insufficient  to  prove  actual  co- 
ercion in  the  particular  act  of  making  the  will,  which  was  certain- 
ly made  and  executed  by  Mr.  Colclough  apart  from  his  wife,  and 
when  she,  being  absent,  could  not,  even  if  she  wished  it,  force  him 
to  do  what  he  was  unwilling  to  do.  The  question  is,  whether  the 
evidence  shows  that  though  not  under  actual  duress  or  coercion, 
he  would  not  have  executed  the  will  but  from  fear  of  the  conse- 
quences which  might  result  to  him  if  she  should  discover  that 
he  had  given  his  property  to  any  but  herself.  Assuming  that  a 
will  so  obtained  might  be  set  aside  as  made  by  coercion,  the  tes- 
timony of  the  servants  here  is  totally  insufficient  to  prove  such  a 
case. 

The  only  evidence  tending  to  show  that  the  mode  in  which  Mr. 
Colclough  might  dispose  of  his  property  by  will  had  ever  been  a 
subject  of  consideration  with  his  wife,  is  that  of  Mr.  Williamson, 
a  gentleman  resident  at  Cheltenham,  and  who,  at  the  instance  of 
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Mr.  Sarsfield  Colclough,  called  at  Boteler  House  in  October,  1841. 
He  was  first  shown  into  the  room  where  Mr.  Colclough  was  alone. 
He  says  Mr.  Colclough  received  him  most  courteously,  and  con- 
Tersed  with  him  for  ten  or  twenty  minutes,  explaining  the  grounds 
of  bis  quarrel  with  Sarsfield  Colclough  and  his  family.  The  con- 
Tersation  was,  he  says,  interrupted  by  Mrs.  Colclough,  who 
came  into  the  room  in  a  commanding  *  manner,  and  abrupt-  *  53 
ly  told  Mr.  Colclough  he  was  wanted  out,  upon  which  he  left 
the  room,  and  did  not  return.  She  then  had  a  conversation  with 
the  witness  on  the  subject  of  Sarsfield  Colclough  and  his  family,  in 
the  course  of  which  she  said  she  would  take  care  that  neither  he 
nor  his  family  should  benefit  by  Mr.  Colclough.  This  was  in  Oc- 
tober, 1841,  above  nine  months  before  the  will  was  executed.  After 
that  time  there  is  no  evidence  that  the  will  was  ever  alluded  to  by 
Mrs.  Colclough,  nor  is  there  evidence  of  control  of  any  kind  exer- 
cised by  her,  except  the  very  doubtful  testimony  of  servants,  capa- 
ble of  easy  explanation  if  we  attend  to  the  relative  position  of  the 
parties,  and  which  was  not  brought  forward  for  many  years  after 
Mr.  Colclongh's  death. 

I  confess,  therefore,  that  I  feel  very  great  difficulty  in  under- 
standing how  this  will  can  be  impeached  on  the  ground  of 
coercion. 

But  is  there  any  stronger  evidence  to  show  that  it  was  obtained 
by  fraud  ?  i.  e.  defining  fraud  with  reference  to  the  circumstances 
of  this  case  ;  is  there  any  evidence  to  show  that  in  order  to  induce 
Mr.  Colclough  to  make  this  or  some  similar  will,  Mrs.  Colclough 
represented  to  him  matters  to  the  prejudice  of  Sarsfield  Colclough 
and  his  family  which  she  knew  or  believed  to  be  false  ?  or  that, 
knowing  him  to  entertain  prejudices  against  his  relatives  resting 
on  no  foundation,  she  contrived  by  force  or  artifice  to  prevent  any 
intercourse  with  them,  fearing  that  the  result  of  any  free  inter- 
course would  be  to  cause  a  reconciliation  ?  Even  assuming  that 
such  conduct  would  be  sufficient  to  invalidate  the  will,  I  can  dis- 
cover no  evidence  of  that  sort.  Mr.  Williamson  indeed  says,  that 
when  he  called  at  Boteler  House,  in  October,  1841,  Mrs.  Colclough 
said  she  was  mistress  of  her  own  house,  and  that  Sarsfield 
Colclough  should  not  be  *  admitted.  And  some  of  the  ser-  *  54 
vants  say  that  she  ordered  them  not  to  let  in  any  of  Mr. 
Colclough's  family.  Assuming  all  this  to  be  true,  the  question  is, 
whether  this  was  done  contrary  to,  or  in  conformity  with,  the 
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wishes  of  Mr.  Colclough.  On  this  point  there  is  no  conflict  of 
testimony.  When  Sarsfield  tried  to  obtain  admittance  at  Boteler 
House,  Mr.  Colclough,  on  the  6th  of  October,  1841,  wrote  him  a 
harsh  unfeeling  letter,  positively  declining  ever  to  have  any  inter- 
course with  him,  and  stating  reasons  for  the  resolution  he  had 
thus  taken.  Whether  ^hose  reasons  were  well  founded  does  not 
appear  to  me  material.  If  the  letter  was  the  genuine  expression 
of  what  the  writer  believed,  it  shows  clearly  that  the  exclusion  of 
Sarsfield  was  at  his  express  desire.  But  it  was  contended  that  this 
letter,  and  one  to  the  same  effect  written  a  week  afterwards,  must 
have  been  written  by  him  at  the  dictation,  or  under  the  control,  of 
his  wife,  and  that  the  ground  of  his  violent  hostility  to  Sarsfield 
and  his  family  must  have  been  the  result  of  unfounded  prejudices 
artfully  instilled  into  his  mind  by  his  wife.  What  proof  is  there  of 
this  ?  I  can  discover  none.  On  the  contrary,  it  appears  that  four 
days  after  the  date  of  the  first  of  the  two  letters,  namely,  on  the  10th 
of  October,  Mr.  Colclough  wrote  to  Mr.  Kennedy,  his  agent  in  Ire- 
land, informing  him  that  Sarsfield  had  called,  but  had  been  denied 
admittance,  and  that  ho,  Mr.  Colclough,  had  written  refusing  all 
communication ;  and  in  this  letter  he  alludes  to  the  difficulty  of 
getting  the  rent  due  from  Sarsfield's  son,  and  urges  Kennedy  to 
act  promptly  and  regularly  in  enforcing  payment.  One  of  the 
grounds  of  the  unfriendly  feeling  entertained  by  Mr.  Colclough 
towards  Sarsfield  and  his  family,  and  alluded  to  in  the  letter  of 
the  6th  of  October  was,  that  his  wife  had  been  (to  adopt  the 

expression  used  in  the  letter)  arrested  in  Orafton  Street  for 
*  55    articles  bought  by  his,  Sarsfield's,  *  family  in   her  name. 

By  the  word  "  arrested,"  however,  it  is  clear  to  me  that  he 
did  not  mean  that,  she  had  been  arrested  by  process  of  law,  but 
only  that  she  had  been  stopped  when  getting  into  or  out  of  her 
carriage,  the  word  "  arrested,"  as  it  was  contended,  and  probably 
correctly  contended  at  the  bar,  having  been  used  by  him  for  the 
French  word  arrHS  [stopped]  ;  Mr.  Colclough's  long  residmice 
in  France  having  familiarized  him  with  the  language  of  that 
country.  Sarsfield  Colclough  answered  the  letter  of  the  6th  of 
October  by  an  indignant  denial  of  the  charges  it  contained,  in- 
cluding that  of  the  arrest  of  Mrs.  Colclough  ;  and  Mr.  Colclough, 
in  his  second  letter,  after  reiterating  the  charges  contained  in  the 
first  letter,  and  averring  that  they  were  true,  reminded  Sarsfield 
that  he  had  actually  come  over  to  Tintern  (Mr.  Colclough's  then 
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residence),  and  apologized  for  what  had  happened  in   Grafton 
Street. 

I  allude  to  all  this  only  for  the  purpose  of  showing  that  Mr. 
Colclough  had,  or  thought  he  had,  good  grounds  for  entertaining 
verj  unfriendly  feelings  towards  his  family.  And  the  suggestion 
that  all  these  causes  of  aversion  had  no  foundation  in  fact,  but 
owed  their  existence  to  the  artful  contrivances  of  Mrs.  Colclough, 
is  a  suggestion  in  support  of  which  there  is  not,  in  my  opinion,  a 
tittle  of  evidence. 

On  these  grounds,  my  Lords,  I  think  that  the  verdict  is  one  with 
which  the  Lord  Chancellor  ought  not  to  have  been  satisfied,  con- 
sidering that  it  was  to  bind  the  inheritance  for  ever,  but  that  he 
ought  to  have  directed  a  new  trial.  I  do  not  question  the  positioa 
tliat  the  Court  of  Chancery  may,  and  often  ought  to,  feel  itself 
bound  by  a  single  verdict,  where  there  has  been  no  misdirection  on 
the  part  of  the  Judge.  But  if  it  is  meant  to  be  said  that,  in  the 
absence  of  misdirection,  the  Court  is  not  at  liberty  to  ^ay  on 
the  trial  of  an  issue  devisavit  vel  non^  as  on  the  trial  *  of  other  *  56 
issues,  that  its  conscience  is  not  satisfied,  and  therefore  to 
direct  a  further  trial,  that  is  a  proposition  to  which  I  cannot 
accede.  No  doubt,  in  deciding  whether  a  particular  instrument  is 
the  last  will  of  the  person  by  whom  it  purports  to  have  been  made, 
the  verdict  of  the  jury  must  in  the  end  prevail.  But  there  is  no 
rule  which  compels  the  Court  to  rest  satisfied  with  a  single  verdict. 
The  evidence  may  appear  to  the  Court  to  fall  so  far  short  of  war- 
ranting the  conclusion  at  which  the  jurors  arrived  as  to  lead  to  the 
belief  that,  however  correctly  directed,  they  could  not  have  under- 
stood the  case. 

.  The  question  how  the  Court  ought  in  such  cases  to  act  is  a 
question  of  degree.  It  would  not  be  right  to  direct  a  new  trial 
merely  because  the  verdict  is  not  that  which  the  Judge  thinks  he 
would  himself  have  given.  If  he  sees  that  the  question  is  one  of 
grave  doubt,  —  one  on  which  different  minds  might  come  to  differ- 
ent conclusions,  —  that  the  facts  were  all  put  fairly  to  the  jurors, 
so  that  it  must  be  assumed  that  they  fully  understood  them,  — 
that  there  was  no  misdirection,  —  and  that  the  Judge  properly 
explained  to  them  the  points  on  which  they  were  to  decide,  — 
then  the  Court  directing  the  issue  would  pause  before  it  would 
order  a  new  trial.  But  I  cannot  feel  satisfied  that  in  this  case  the 
facts  were  so  put  to  the  jurors  as  that  they  could  have  fully  under 

[43] 


*56  CASES  IN  THE  HOUSE  OF  LORDS. 

stood  what  their  duty  was,  —  that  they  distinctly  understood  the 
principles  by  which  they  were  bound  to  be  guided  in  delivering 
their  verdict. 

The  learned  Judge  who  tried  the  cause  correctly  told  the  jury 
(according  to  the  report  of  his  charge  printed  in  the  respondents' 
appendix),  that  if  they  believed  the  testimony  of  Dr.  Fortnam 
and  Mr.  Williams,  the  will  was  in  point  of  form  and  execution  a 
good  will ;  but  he  then  went  on  to  say  that  it  would  be  for  the 
jury  to  declare  whether,  under  all  the  circumstances  of  the 

*  57    case,  the  instrument  in  question  *  contained  the  true,  unbi- 

assed, and  unfettered  will  of  the  testator ;  whether  he  in- 
tended what  he  signed ;  whether  it  was  his  intention  to  give  the 
property  to  his  wife ;  and  he  added  that  if  there  was  no  suppres- 
sion of  facts,  no  false  statement  of  facts  relative  to  the  will  he  was 
executing,  nothing  which  might  have  misled  him  practised  by  his 
wife,  then  the  will  must  prevail. 

My  Lords,  from  that  direction  I  should  not  have  been  disposed 
to  dissent,  if  the  learned  Judge  had  gone  on  to  say  that  it  must  be 
presumed  to  be  the  testator's  genuine  will,  unless  those  who  con- 
tested it  could  point  to  evidence  showing  what  was  the  suppression, 
or  what  the  false  statement,  of  facts,  relied  on  as  having  induced  the 
execution  of  the  will.  I  am  unable  to  discover  evidence  tending 
to  show  that  such  suppression  or  falsehood  existed ;  and  I  think  it 
highly  probable,  notwithstanding  the  caution  which  the  learned 
Judge  in  other  passages  of  his  charge  most  properly  and  forcibly 
urged  upon  them,  that  they  proceeded  in  their  verdict  on  mere 
suspicion  founded  on  the  vague  and  unsatisfactory  evidence  of 
some  of  the  witnesses,  principally  servants,  as  to  the  overbearing 
conduct  of  Mrs.  Colclough  at  previous  times.  That  a  single  ver- 
dict, resting  on  such  evidence,  ought  to  have  satisfied  the  Court, 
is  a  proposition  to  which  I  cannot  assent. 

The  learned  Judge  at  the  trial  did  not  adopt  the  course  of  read- 
ing over  to  the  jury  the  evidence  which  had  been  given.  He  said, 
according  to  the  report  of  his  charge  as  printed  by  the  respondent: 
"  It  is  not  my  object,  and  never  has  been,  to  weary  a  jury  by  read- 
ing over  to  them  a  mass  of  evidence,  by  repeating  that  which  they 
have  heard  so  much  better  from  the  mouths  of  the  witnesses.  It 
is  far  better  to  attend  to  the  evidence  as  it  goes  on,  to  judge  of 
the  manner  and  demeanour  of  the  witnesses.    Their  credit  is 

*  58    *  exclusively  for  you,  and  it  has  always  struck  me  that  the 
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great  benefit  to  be  derived  from  observing  in  what  manner 
the  witness  conducts  himself  when  giving  evidence,  and  his  de- 
meanour, is  in  a  great  degree  counteracted  by  reading  over  notes, 
whicii  cannot  give  the  advantage  of  that  instruction  which  the  law 
has  extended  to  a  jury  for  their  guidance  ;  and,  therefore,  gentle- 
men, I  always  desire  that  the  fullest  means  of  understanding  that 
evidence  should  be  afforded  to  a  jury,  and  that  they  should  give  it 
such  an  amount  of  attention  as  you  have  done  in  this  case." 

Of  the  wisdom  of  that  course,  that  is,  of  not  reading  over  in 
extenso  what  the  jury  had  previously  heard  from  the  mouths  of  the 
witnesses,  I  have,  as  a  general  rule,  no  doubt.  But  I  must  observe 
that  in  a  case  like  this,  where  the  trial  had  occupied  five  days, 
and  where  great  danger  existed  that  the  jurymen's  recollection  of 
the  witnesses  might  not  be  distinct,  especially  as  to  the  dates  of 
matters  long  past,  and  where  the  evidence  was  in  great  measure 
directed  not  to  facts  properly  so  called,  but  to  inferences  to  be 
drawn  from  the  general  observation  by  servants  of  tiie  conduct 
aud  demeanour  of  their  master  and  mistress,  I  cannot  but  tliink  it 
would  have  been  useful  if  the  attention  of  the  jury  had  been  called 
to  the  station  in  life  of  the  different  witnesses,  with  reference,  as 
well  to  their  probable  ability  to  recollect  accurately  facts  after  a 
lapse  of  many  years,  as  also  to  their  probable  means  of  forming  a 
judgment  on  those  matters  to  which  they  spoke,  which  were  rather 
deductions  from  oXher  facts  than  strictly  themselves  facts,  —  such 
as  the  state  of  Mr.  Golclough's  mind,  and  his  being  or  not  being  in 
a  position  to  act  freely  from  the  control  of  his  wife.  I  think  fur- 
ther, that  it  would  have  been  useful  to  point  out  the  dates  of  some 
of  the  facts  in  evidence,  in  reference  to  their  bearing  on  the 
only  question  ultimately  to  be  decided,  namely,  the  *  ques-  *  59 
tion  whether  Mr.  Golclough  was,  on  the  6th  of  August,  1842, 
able  to  act,  and  did  act,  free  from  the  control  of  his  wife. 

I  do  not  say  that  if,  in  other  respects,  the  verdict  had  been  satis- 
factory, these  considerations  should  have  induced  the  Court  of 
Chancery  to  direct  a  new  trial.  But  I  own  that  the  absence 
of  any  direction  on  these  heads  has  appeared  to  me  to  make 
the  verdict  less  satisfactory  than  it  would  have  been  if  the  atten- 
tion of  the  jury  had  been  distinctly  called  to  them. 

On  the  grounds,  therefore,  which  I  have  pointed  out,  I  am  of 
opinion  that  the  Lord  Chancellor  of  Ireland  was  wrong  in  refusing 
the  motion  for  a  new  trial.    The  consequence  is,  that  the  order  of 
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the  18th  April,  1853,  refusing  the  new  trial,  must  be  discharged, 
and  the  cause  must  be  remitted  back  to  Ireland,  with  a  declaration 
that  a  new  trial  ought  to  have  been  ordered. 

Mj  opinion,  my  Lords,  rests  on  the  grounds  I  have  adverted  to, 
and  not  on  the  affidavits  filed  on  the  occasion  of  the  motion  for  a 
new  trial,  and  I  only  advert  to  them  for  the  purpose  of  saying  that 
their  effect  is  not  to  alter,  m  any  respect,  the  view  I  have  taken  of 
what  the  justice  of  the  case  requires. 

With  respect  to  what  has  been  done  subsequently  to  that  date, 
of  course  the  decree  on  further  directions,  and  the  subsequent 
orders,  must  fall  to  the  ground,  subject,  however,  to  what  I  am 
about  to  state.  It  appears  that  the  Master,  proceeding  under  the 
decree,  found  that  there  was  due  from  Mrs.  Boyse,  the  appellant, 
on  account  of  the  rents  and  profits  received  by  her,  a  sum  of 
21,961Z.  19«.  lOd.  And  by  an  order  dated  19th  June,  1854,  Mrs. 
Boyse  was  ordered  to  pay  that  sum  to  the  respondents.  But  in 
consequence  of  the  pendency  of  the  appeal,  that  order  was 
*  60  *  afterwards  varied  by  an  order  dated  6th  July,  1854,  where- 
by it  was  ordered,  that  on  Mrs.  Boyse,  the  appellant,  invest- 
ing the  sum  of  21,9612.  19«.  lOd.  in  the  purchase  of  three  and  a 
quarter  per  cents.,  and  transferring  the  same  into  Court  to  abide 
the  final  result  of  the  causes,  all  further  proceedings  under  the 
order  of  19th  June,  1854,  should  be  stayed.  Mrs.  Boyse,  pursu- 
ant to  the  order  of  the  5th  July,  1854,  invested  that  sum  in  the 
purchase  of  three  and  a  quarter  per  cent.  Bank  annuities,  and 
transferred  the  same  into  Court.  There  is  a  supplemental  appeal 
against  the  order  directing  payment  of  that  sum,  and,  in  strictness, 
that  order  ought  to  fall  with  the  decree  and  orders  which  preceded 
it.  But  I  think  that,  considering  Uiat  there  has  been  a  verdict 
against  the  appellant,  it  will  not  be  unreasonable  to  retain  the  Bank 
annuities  in  Court  without  prejudice,  until  the  result  of  the  new 
trial  is  ascertained. 

It  was  said  at  the  bar  that  some  of  the  witnesses  had  died  since 
the  trial.  If  that  be  so,  the  Court  of  Chancery  may,  of  course, 
give  the  usual  directions  for  reading,  on  the  new  trial,  the  deposi- 
tions taken  in  the  Court  of  Chancery.  And  if,  on  the  application 
of  either  party,  the  Court  should  think  any  other  special  directions 
necessary,  as  to  directing  the  trial  to  take  place  elsewhere  than  at 
Wexford,  or  as  to  the  admission  of  the  Judge's  notes  of  evidence 
where  the  presence  of  any  of  the  former  witnesses  cannot  be  ob- 
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tained,  or  on  any  other  subject,  the  Court  below  will  be  fully  com- 
petent to  do  justice  on  all  such  matters. 

It  only  therefore  remains  for  me  to  move  your  Lordships,  in  con- 
formity with  what  I  have  stated  to  be  my  opinion  as  to  what  jus- 
tice requires.  And  I  shall,  therefore,  move  your  Lordships  that 
the  order  of  tlie  Lord  Chancellor  of  Ireland  refusing  the  new  trial, 
and  the  subsequent  orders  (except  the  order  under  which  the 
money  was  brought  into  Court)  *  shall  be  reversed,  and  that  *  61 
the  cause  shall  be  remitted  back  to  Ireland  with  a  declara- 
tion that  there  ought  to  be  a  new  trial,  with  such  special  directions 
(if  any)  as  the  Lord  ClMincellor  may  deem  it  proper  to  make. 

Orders  and  decree  reversed^  with  declaration  and  remit. 

Lords'  Journals,  18th  March,  1857. 


GREY  V.  PEARSON. 
1837.    March  5,  6,  9,  16. 


John  6ret  and  others,  Appellants. 
William  Pearson  and  others,  Respondents. 

Win.    Estates   Tail.     Contingencies.     Ultimate  Limitation.     "  Die 

under  Twenty-one^  and  without  Issue.^^ 

A  testator  who  was  possessed  of  two  estates,  S.  and  H.,  devised  them  to  trustees, 
to  pay  debts,  legacies,  and  annuities,  *'  and  subject  to  the  trusts  aforesaid,  all 
the  said  premises  hereinbefore  devised  shall  be  in  trust  for  ipy  grandson  Rob- 
ert W.  and  the  heirs  of  his  body  ;  but  in  case  he  shall  die  under  the  age  of 
twenty-one  years,  and  without  issue,  my  estate  at  H.  (subject  to  the  trusts 
hereinbefore  reepectively  declared)  shall  be  in  trust  for  my  granddaughter 
Ann  W.  and  the  heirs  of  her  body ;  but  in  case  she  shall  die  under  the  age  of 
twenty-one  yean,  and  without  issue,  the  last-mentioned  premises  shall  be  upon 
snch  and  the  same  trusts  as  are  hereinailer  declared  concerning  my  estate  at 
S.  And  I  declare  and  dii*ect,  that  if  my  said  grandson,  Robert  W.  shall  die 
under  the  age  of  twenty-one  and  without  issue,'*  the  trustees  were  to  stand 
seised  of  S.  on  trust,  to  pay  the  rents  and  profits  to  the  use  of  the  testator's 
son  Richard  W.,  and  his  wife,  for  life  "  and  subject  to  the  tmsts  hereinbefore 
thereof  declared,  the  estate  at  S.  shall  be  in  trust  for  "  the  family  D.  in  fee. 
The  trafltees  were  to  raise  during  the  minority  of  Robert  and  Ann  money  for 
their  maintenance.    The  grandson  Robert  W.  attained  twenty-one,  but  died 
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without  issue ;  the  granddaughter  Ann  W.  also  attained  twenty-one,  but  died 
without  issue. 

Held  (Lord  St.  Leonards  dissentiente).  First.  The  words  must  be  read  in  their 
ordinary  sense  as  written.^  The  first  limitation  over  depended  on  the  double 
event  of  Robert  dying  under  twenty-one,  and  without  issue,  which  not  having 
happened,  the  limitation  over  did  not  take  effect,  but  the  estates  descended  to 
Richard,  the  son  and  heir  at  law  of  the  testator,  and  through  him  to  Robert,  as 
his  heir  at  law. 

*  62   *  Secondly.   On  Robert  attaining  twenty-one,  the  equitable  remainder  in 
fee  of  the  S.  estate,  limited  to  the  D.  family,  took  effect  in  possession ;  but 
the  ultimate  limitation  to  that  family  only  operated  on  the  S.,  but  not  on  the 
H.  estate. 

Per  Lord  St.  Leonards.  —  First  The  testator  did  not  intend  to  die  intestate  as 
to  either  of  his  estates.  A  change  might  be  made  in  the  words  of  the  will  to  give 
effect  to  his  real  intention.  The  first  gift  was  in  tail ;  the  limitation  over 
depended  on  Robert  dying  without  issue,  and  was  perfectly  good  as  a  re- 
mainder. 

Secondly.  The  remainder  in  fee  to  the  D.  family  did  not  depend  on  the  previous 
contingencies  taking  effect ;  but  was  an  ultimate  devise  of  all  the  testator's 
remaining  interest  in  the  estates,  so  as  wholly  to  exclude  his  heir  at  law. 

Richard  Watson,  of  Stainton  in  Cleveland,  in  the  county  of 
York,  by  his  last  will,  dated  17th  April,  1817,  duly  executed  and 
attested,  after  directing  the  payment  of  several  annuities,  gave  his 
freehold  dwelling-house,  &c.  at  Stainton,  and  his  freehold  farm 
there  in  the  occupation  of  John  Sherwood,  and  six  freehold  cot- 
tages there,  and  his  freehold  dwelling-house,  &c.  and  farm  at 
Hemlington,^  in  the  occupation  of  John  Sherwood,  to  trustees  on 
trusts,  to  raise  annuities  for  different  persons,  and  a  sum  of  2000Z. 
for  the  benefit  of  his  granddaughter.  The  will  then  proceeded 
thus,  ^^  and,  subject  to  the  trusts  aforesaid,  all  the  said  premises 
hereinbefore  devised  shall  be  in  trust  for  my  grandson,  Robert 
Watson,  and  flie  heirs  of  his  body ;  but  in  case  he  shall  die  under 
the  age  of  twenty-one  years,  and  without  issue,  my  said  messuage 
or  dwelling-house  and  farm  at  Hemlington  aforesaid,  and  my  said 
six  messuages  or  cottages  at  Stainton  aforesaid  (subject  to  the 
trusts  hereinbefore  thereof  respectively  declared),  shall  be  in  trust 
for  my  said  granddaughter,  Ann  Watson,  and  the  heirs  of  her 
body ;   but  ii^  case  she  shall  die  under  the  age  of  twenty-one 

^  Abbott  V,  Middleton,  7  H.  L.  Cas.  71 ;  Thellusson  v,  Rendlesham,  7  H.  L.  Cas. 
4b9 ;  Wing  v,  Angrave,  8  H.  L.  Cas.  215 ;  West  v,  Lawday,  11  H.  L.  Cas.  S77. 

'  These  two  properties  were  for  convenience'  sake  called  in  the  argument  **  the 
Stainton  estate  **  and  "  the  Hemlington  estate.** 
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years,  and  without  i&sue,  the  said  last-mentioned  premises 
*  shall  be  upon  such  and  the  same  trusts  as  are  hereinafter  *  63 
declared  concerning  my  said  messuage  or  dwelling-house 
and  farm  at  Stainton  aforesaid.  And  I  declare  and  direct,  that 
if  my  said  grandson,  Robert  Watson,  shall  die  under  the  age  of 
twenty-one  years,  and  without  issue,  then  and  in  that  case  the 
trustees,  their  heirs,  &c,  shall  stand  and  be  seised  of  my  said 
messuage  or  dwelling-house  at  Stainton  aforesaid,  now  in  my  own 
occupation,  and  the  said  farm  at  Stainton  aforesaid,  now  in  the 
occupation  of  the  said  John  Sherwood,  upon  the  trusts  following, 
that  is  to  say,  in  trust  to  pay  the  rents,  issues,  and  profits  of  the 
same  premises  to  or  for  the  use  of  my  son,  Richard  Watson,  for 
and  during  his  natural  life,  &o.  and  from  and  after  his  decease, 
in  trust  to  pay  the  same  rents,  &q.  unto  my  said  daughter-in-law, 
Mary  Watson,  during  her  life,  and  subject  to  the  trusts  hereinbe- 
fore thereof  declared,  the  same  messuage  and  farm  at  Stainton 
aforesaid,  shall  be  in  trust  for  my  grandson,  William  Darnell,  and 
the  said  Robert  Watson  Darnell,  and  my  granddaughter,  Eliza- 
beth Darnell,  in  equal  shares,  as  tenants  in  common,  their  re- 
spective heirs  and  assigns  for  ever."  The  trustees  were  also 
directed  to  raise,  during  the  minority  of  the  testator's  grand- 
children, Robert  and  Ann  Watson,  such  yearly  sums  as  they 
should  judge  proper,  these  sums  to  be  applied  immediately  by  the 
trustees,  or  paid  into  the  hands  of  the  testator's  daughter-in-law, 
Mary  Watson,  for  that  purpose, 

The  testator  had  been  twice  married.  By  his  first  wife  he  had 
one  daughter,  Margaret,  who  married  William  Darnell,  and  had 
issue,  William  Darnell,  Robert  Watson  Darnell,  and  Elizabeth 
Darnell.  By  his  second  wife  the  testator  had  one  son,  Richard 
Watson,  who  was  married,  and  had  one  son,  Robert  Watson, 
and  one  daughter,  Ann  Watson.  *  The  testator  died  in  *  64 
August,  1817,  and  left  his  son,  Richard  Watson,  his  heir  at 
law ;  and  Robert  Watson  and  Ann  Watson,  his  son's  only  chil- 
dren ;  his  daughter-in-law,  Mary  Watson  (since  deceased)  ;  and 
his  grandchildren  the  three  Darnells,  all  named  in  his  will,  him 
surviving. 

In  1829,  through  the  deaths  of  other  trustees,  W.  Rutter  became 
the  sole  trustee. 

All  the  annuitants  died,  and  the  sum  of  lOOOZ.,  part  of  the 
2000/.,  was  raised  for  the  granddaughter,  Ann  Watson. 
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The  testator's  grandson,  Robert  Watson,  attained  twentj-one  in 
May,  1829,  and  entered  into  possession  of  the  rents  and  profits  of 
the  devised  premises,  and  continued  so  up  to  the  time  of  his 
death,  without  taking  any  step  to  bar  his  equitable  estate  tail 
therein.  His  father  died  in  1844,  and  he  died  in  April,  1848, 
without  issue,  having,  by  his  will,  devised  all  his  real  and  personal 
estate  charged  with  the  payment  of  his  debts,  to  his  sister,  Ann 
Watson,  her  heirs,  Ac. 

Ann  Watson  attained  twenty-one,  and  proved  the  will  of  her 
brother,  Robert  Watson,  and  entered  into  possession  of  the 
premises,  but  never  did  any  act  to  bar  the  estates  tail  created  by 
the  will  of  1817.  She  claimed  to  be  entitled  to  an  equitable  es- 
tate in  fee  in  the  premises,  as  devisee  of  her  brother,  Robert  Wat- 
son, the  heir  at  law  of  his  father,  Richard  Watson,  the  heir  at  law 
of  the  testator,  Richard  Watson,  upon  the  ground  that  the  equi- 
table reversion  in  fee  in  the  hereditaments  and  premises  expect- 
ant upon  the  estate  tail  of  the  said  Robert  Watson  therein,  which 
had  not  been  barred,  was,  by  the  event  of  Robert  Watson  attain- 
ing his  age  of  twenty-one  years,  undisposed  of  by  the  will  of  1817, 
and  had  therefore  descended,  through  Richard  Watson,  to  his 
son  and  heir,  Robert.  Ann  Watson  continued  in  the  posses- 
*  65  sion  *  or  receipt  of  the  rents  and  profits  of  the  said  hered- 
itaments and  premises  up  to  her  death,  which  happened 
on  7th  February,  1849,  without  her  having  been  married.  By 
her  will,  dated  25th  November,  1848,  after  giving  various  legacies, 
she  devised  all  her  real  estate,  whatsoever  and  wheresoever,  unto 
and  to  the  use  of  William  Pearson  and  William  Hill  (since  de- 
ceased), their  heirs  and  assigns,  upon  certain  trusts,  and,  after 
satisfying  the  same,  for  their  own  benefit,  in  equal  shares. 

The  testator's  grandson,  William  Darnell,  died  in  December, 
1849,  having  by  his  will,  dated  13th  August,  1846,  devised  all  his 
real  estate  to  the  appellants. 

On  the  20th  of  April,  1850,  Pearson  and  Hill  filed  their  bill  as 
devisees  of  Ann  Watson,  deceased,  against  William  Rutter,  as  sur- 
viving trustee  under  the  will  of  Richard  Watson,  made  in  1817, 
and  against  Orey  and  the  other  appellant,  as  devisees  under  the 
will  of  William  Darnell,  stating  as  hereinbefore  set  forth ;  and  the 
bill  prayed,  that  it  might  be  declared  that,  according  to  the  true 
construction  of  the  will  of  1817,  the  limitations  therein  contained 
to  take  effect  in  the  event  of  the  death  of  Robert  Watson,  the 
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testator's  grandson,  under  the  age  of  twenty-one  years,  and  with- 
out issue,  became  inoperative  upon  the  said  Robert  Watson  attain- 
ing his  age  of  twenty-one  years ;  and  that  William  Rutter  was  a 
trustee  of  the  fee  simple  of  the  said  premises  for  the  plaintiffs,  as 
devisees  of  Ann  Watson,  and  that  he  might  be  ordered  to  convey 
to  them. 

The  cause  was  heard  before  Vice-Chancellor  Turner,  who  was  of 
opinion  that  the  grandson  and  granddaughter,  named  as  tenants  in 
tail,  having  each  died  without  issue,  the  ultimate  limitation  took 
effect,  and  the  Darnells  were  entitled.  He  therefore  made  a  de- 
cree dismissing  the  plaintiffs'  bill,  being  also  of  opinion  that  the 
last  clause  of  the  will,  "  subject  to  the  trusts  hereinbefore 
thereof  declared,"  overrode  all  the  *  previous  limitations,  *  66 
and  that,  as  Robert  Watson  had  not  barred  the  estate  tail, 
both  the  estates  went  in  accordance  with  that  devise. 

Tliis  decree  was  taken  by  appeal  to  the  Lord  Chancellor,  who, 
on  the  11th  June,  1853,^  was  pleased  to  vary  the  order  of  the 
Vice-Chancellor,  and  to  decree,  as  to  the  Hemlington  estate,  that 
according  to  the  true  construction  of  the  will,  upon  Robert  Wat- 
son attaining  twenty-one,  the  equitable  estate  tail  in  remainder 
limited  to  Ann  Watson,  in  case  the  said  Robert  Watson  should  die 
under  the  age  of  twenty-one  years,  and  without  issue,  became 
incapable  of  taking  effect ;  and  that  upon  Ann  Watson  attaining 
twenty-one  the  trusts  declared  of  the  Hemlington  estate,  in  case 
the  said  Ann  Watson  should  die  under  the  age  of  twenty-one 
years,  and  without  issue,  became  incapable  of  taking  effect ;  and 
that  the  equitable  reversion  in  fee  in  that  estate  became,  in  conse- 
quence, undisposed  of  by  the  will,  and  descended  upon  Richard 
Watson,  the  son  and  heir  at  law  of  the  testator,  and,  through 
Richard  Watson,  descended  to  his  son  Robert,  and  was  by  him 
devised  to  Ann ;  and  that  Rutter  was  a  trustee  of  the  Hemlington 
estate  for  Pearson  and  Hill,  as  her  devisees.  And,  as  to  the 
Stainton  estate,  that,  according  to  the  true  construction  of  the 
will,  upon  Robert  Watson  attaining  twenty-one,  the  equitable 
estates  for  life  in  remainder  limited  to  Richard  Watson,  and  his 
wife,  Mary  Watson,  in  case  Robert  Watson  should  die  under 
twenty-one  years,  and  without  issue,  became  incapable  of  taking 
effect ;  and  that,  upon  the  death  of  Robert  Watson  without  issue, 
the  equitable  estate  in  fee  in  remainder  limited  to  the  Darnells,  as 

M  De  G.,  M.  &  G.  898,  nom.  Pearson  v.  Rutter. 
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tenants  in  common,  took  effect  in  possession,  as  devisees  in  trust, 
according  to  their  respective  shares  and  interests  thereui. 

*  67        *  This  was  an  appeal  against  so  much  of  the  decree  as 

declared  the  intestacy  with  respect  to  the  Hemlington 
estate.^ 

Mr.  Walker  and  Mr.  Malins  (with  whom  was  Mr.  Robsori)  for 
the  appellants. — The  sole  question  on  this  appeal  relates  to  the 
decision  as  to  the  Hemlington  estate.  The  respondents  claim 
under  the  heir  at  law  of  the  testator,  and  contend  tliat,  in  the 
events  that  happened,  there  was  an  intestacy  as  to  that  part  of 
the  property.  The  appellants  contend  that  the  ultimate  limita- 
tion in  the  will  of  ]  817  continued  in  force,  and  took  effect  as  to 
both  estates  on  the  death  of  the  granddaughter  without  issue.  The 
question  on  the  construction  of  the  will  depends  on  the  authority 
of  the  decision  of  Lord  Hardwicke  in  Brownsword  v.  Edwards.^ 
Tlie  first  gift  there  was  to  trustees  to  receive  the  rents  and  profits 
till  J.  B.  should  attain  twenty-one,  and  ^'  if  he  should  live  to  at- 
tain twenty-one,  or  have  issue,  then  to  J.  B.  and  the  heirs  of  his 
body  ;  but  if  J.  B.  should  happen  to  die  before  twenty-one,  and 
without  issue,"  to  S.  B.  in  the  same  manner,  and  for  want  of  such 
issue  to  his  own  right  heirs.  J.  B.  attained  twenty-one,  but  died 
without  issue.  Lord  Hardwicke  held,  that  this  was  a  limitation 
to  J.  B.  and  to  S.  B.  in  tail,  and  that,  on  the  death  of  J.  B.,  after 
twenty-one  without  issue,  the  estate  went  over  according  to  the 
limitations.  That  case  recognises  the  power  of  the  Courts  to 
transpose  and  alter  a  word  in  a  will,  so  as  to  give  effect  to 

*  68    the  general  intent  of  a  *  testator ;  but  it  is  an  error  to  suppose 

that  the  decision  there  went  on  that  ground,  it  proceeded  on 
the  ground  that  an  estate  tail  was  vested  in  J.  B.  at  twenty-one, 
and  that  the  words  '^  die  without  issue  "  went  through  the  wliole 
devise,  and  that  on  his  so  dying  after  twenty-one,  when  the  estate 
was  vested  in  him,  it  went  by  way  of  remainder.  That  case  en- 
tirely governs  the  present.  Here,  as  there,  the  first  estate  given 
was  an  estate  tail.     Luxford  v.  Cheeke^  Tuck  v.  Frmcham^  SpaU 

^  Both  parties  objected  to  the  decree ;  the  appellants,  as  it  deprived  them  of 
the  Hemlington  estate,  and  the  respondents,  as  it  did  not  award  them  the  Stain- 
ton  estate.  But  the  appeal  was  only  brought  in  respect  of  the  decision  as  to 
the  Hemlington  estate. 

•  2  Vez.  Sen.  248-247.  «  Moore,  18,  pi.  50. 

■  3  Lev.  125. 
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ding  v.  Spalding}  The  ultimate  devise  over  of  the  Heralington 
estate  being  preceded  hj  estates  tail  was  a  limitation  after  the 
failure  of  those  estates,  and  took  efiFect  accordingly.  The  general 
eflFect  of  the  testator's  will  shows  clearly  that  such  was  his  inten- 
tion. On  the  death,  without  issue,  first  of  Robert  and  then  of 
Ann,  the  ultimate  limitation  to  the  Darnells  was  to  come  into 
operation.  To  secure  that  result  the  word  "  and  "  in  the  will  must, 
if  necessary,  be  read  "or,"  Maberly  v.  Strode^  for  the  testator  in- 
tended that  the  death  without  issue  of  his  two  grandchildren 
should  be  the  contingency  on  the  happening  of  which  effect  should 
be  given  to  the  succeeding  estate.  To  adopt  a  different  construc- 
tion would  be  to  create  an  intestacy,  and  so  vest  the  absolute 
ownership  in  the  testator's  son  Richard,  though  the  testator  had 
expressly  limited  his  interest  to  a  life  interest  in  one  part  only. 
It  is  clear  that  the  testator  never  intended  such  a  result,  Fair- 
field V.  Morgan  *  applies,  so  far  as  it  shows  that  the  Courts  will 
transpose  and  even  alter  words,  in  order  to  give  effect  to  the 
general  intention  of  the  testator:  in  other  respects,  it  is  dis- 
tinguishable as  being  a  case  where  the  gift  was  in  fee  and 
not  in  tail.  But  Woodward  v,  Q-lashrook^  *is  in  point.  *69 
There  the  words  were,  "  if  any  of  my  children  shall  die 
before  twenty-one,  or  unmarried,  the  share  of  him  so  dying  shall 
go  over  to  the  survivors,"  and  the  construction  put  upon  it  was 
that  which  preserved  the  limitations,  for  the  share  was  held  to  go 
over  on  the  death  of  the  one  son  unmarried,  though  he  had  long 
before  attained  twenty-one.     There  the  words  "  die  before  twenty- 

*  Cro.  Car.  185.  ■2  New  Rep.  88. 

*  8  Ves.  450. 

*  2  Vern.  888.  This  case  is  reported  by  Vernon  as  if  occurring  in  chancery. 
Mr.  Raithby*s  edition  of  Vernon  (1828)  throws  a  doubt  on  the  report  by  append- 
ing; a  note,  which  states  that  **  no  opinion  or  decree  of  this  date  appears.  The 
Conrt  ordered  a  case  upon  the  will  to  be'  stated,  in  case  the  parties  or  their  coun- 
sel could  not  agree  to  the  same.  Reg.  Lib.  1 700,  B.  fol.  90.  No  further  entry 
appears."  The  explanation  is  probably  this,  that  a  suit  was  instituted  in  chan- 
cery, and  an  ejectment  also  tried,  and  the  opinion  expressed  by  Lord  Chief  Jus- 
tice Holt  on  the  trial  was  introduced  into  the  report  of  the  case  when  it  was 
heard  before  the  Lord  Keeper,  who  himself  expressed  no  opinion,  but  gave  lib- 
erty to  state  a  case.  The  date  of  the  case  in  the  report  is  November,  1 700. 
Lord  Chief  Justice  Holt  could  not  then  have  decided  it  in  Chancery,  for  he  was 
a  Commissioner  of  the  Great  Seal  only  from  the  5th  to  the  21st  May,  1700,  when 
Sir  Nathan  Wright  was  appointed  Lord  Keeper.  1  Ld.  Raym.  566,  Memo- 
randum. 
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one  "  were  uot  treated  as  the  operative  words  of  the  condition,  but 
the  dying  unmarried  was  held  to  be  that  event  which  gave  effect 
to  the  succeeding  estate.  In  the  same  manner,  here  the  words 
^'  die  under  twenty-one "  are  immaterial,  except  so  far  as  con- 
nected with  the  words  "  and  without  issue " ;  they  protect  the 
issue  of  Robert,  should  he  die  under  twenty-one,  leaving  issue. 

The  most  recent  and  most  fully  considered  case  on  this  subject 
is  that  of  Mortimer  v.  Hartley}  There  the  will,  which  was  divided 
into  clauses,  appointed  executors  and  trustees,  and  the  11th  clause 
proceeded  thus  :  11.  ^^  I  will  that  my  son  John,  having  attained  to 
twenty-five  years  of  age,  be  let  into  possession  of  all  my  property, 

real  and  personal,  which  remains,  on  this  express  condition, 
*  70     itc."     *  12.  "  If  it  should  happen  that  my  son  John  die 

without  leaving  lawful  issue,  it  is  my  will  that  Ann  have  his 
share,  subject  to  the  same  restrictions,  &c."  13.  "  If  it  should 
please  God  to  take  away  both  Ann  and  John  under  age,  or  without 
leaving  any  lawful  issue,  I  give  to  my  brother  Joseph  Westerman 
and  his  lieirs  for  ever  all  those  cottages,  &c.  built  on  the  waste, 
&c."  The  14th  article  contained  a  general  devise,  on  tlie  fail- 
ure of  the  preceding  limitations,  to  the  plaintiff.  Ann  died  an  in- 
fant, leaving  her  brother  John  her  heir  at  law.  John  attained 
twenty-five,  was  let  into  possession,  but  did  nothing  to  bar  the 
estate  tail,  married,  had  three  children,  and  died  in  1842.  One  of 
the  children  died  in  his  lifetime,  the  second  two  years,  and  the 
third  four  years  afterwards,  all  infants  and  without  issue.  Yice- 
Ghancellor  Knight  Bruce  sent  this  will  to  the  Court  of  Common 
Pleas,  where  it  was  held  that  John  took  an  estate  in  fee,  and  the 
word  "  or  "  was  read  "  and."  If  the  decision  of  that  Court  was 
right,  that  case  would  not  apply  to  the  present,  as  the  devise  was 
held  to  be  in  fee.  The  Vice-Chancellor,  not  being  satisfied  with  the 
decision  of  the  Court  of  Common  Pleas,  sent  the  case  to  tlie  Court  of 
Exchequer,  where,  in  an  elaborate  judgment  delivered  by  Mr. 
Baron  Parke,  that  Court  made  no  change  in  the  words,  but  de- 
clared the  estate  to  John  to  be  an  estate  tail,  and  so  gave  effect 
to  all  the  limitations.  The  case  then  again  came  before  the  Vice- 
Chancellor,  who  was  ^'  of  opinion  that  John  was  tenant  in  tail  ; 
that  the  estate  to  Ann  was  limited  in  a  similar  manner,"  and  that, 
on  the  failure  of  these,  '*  the  limitations  over  in  the  thirteenth  and 
fourteenth  clauses  took  effect."    In  coming  to  this  decision  the 

*  6  C.  B.  819,  6  £xch.  47,  3  De  G.  &  S.  816. 
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Vice-Chancellor  acted  expressly  on  the  authority  of  Broumsword 
y.  Edwards. 

[Lord  St.  Leonards.  —  Was  Mortimer  v.  Hartley  brought  to  the 
notice  of  the  Lord  Chancellor  in  the  Court  helow  ?] 

It  was  not ;  all  the  reports  of  it  had  not  then  appeared. 

*  So  far  the  cases  support  Broumsword  v.  Edwards.  *  71 
What  is  there  to  impeach  it  ?  There  is  the  case  of  Doe  d. 
Usher  V.  Jessep}  But  it  is  submitted  that  either  that  case  pro- 
ceeded on  a  misconception  of  Brownsword  v.  Edwards^  or  was 
wrongly  decided.  The  devise  there  was  to  trustees  for  A.  (then 
under  age)  "  and  the  heirs  of  his  body,"  and  "  if  he  die  before 
twenty-one,  and  without  issue,"  then  over  to  other  relations,  and 
ultimately  to  the  testator's  own  right  heirs.  A.  attained  twenty- 
one,  and  died  a  few  years  afterwards  without  issue,  and  without 
having  suflFered  a  recovery  of  the  freehold  property  devised  by  the 
will.  The  Court  held  that  A.  having  attained  twenty-one,  the 
limitations  over  did  not  take  effect,  as,  by  the  natural  sense  of 
the  word  "  and,"  they  were  made  to  depend  on  the  happening  of  both 
events,  i.  e.  the  son  dying  before  twenty-one,  and  without  issue. 
That  decision  cannot  be  supported.  It  disregards  the  fact  that  the 
estate  given  was  an  estate  tail ;  it  was  decided  hastily,  and  not 
after  full  argument,  and  it  seems  to  have  proceeded  entirely  on  the 
question,  whether  the  Court  could  there  change  one  word  for  an- 
other, as  to  which  Lord  Hardwicke's  reasoning  in  the  previous 
case  of  Brownsword  v.  Edwards  appears  to  have  been  quite  misap- 
prehended. By  the  construction  thus  adopted,  all  the  limitations 
which  were  limitations  in  remainder  were  defeated.  That  case  has 
not  met  with  the  approval  of  the  profession.  In  Fingal  v.  Bldke^ 
Lord  Chancellor  Hart,  speaking  of  it,  said :  '^  In  Usher  v.  Jessep^  I 
think  they  went  a  tremendous  length.  I  should  have  thought 
differently  from  the  Judges  who  decided  that  case."  In  Malcolm  v. 
Taylor ^  Lord  Chancellor  Brougham  expressly  recognised  Brown- 
sword V.  Edwards  J  and  speaking  of  Doe  d.  Usher  v.  Jessep,  said : 
^^The  Court  of  King's  Bench  has  in  Uiat  case  certainly 
*  gone  against,  though  it  cannot  be  said  to  have  overruled,  *  72 
the  decision  of  Lord  Hardwicke."  The  decision  here  pro- 
ceeded on  the  authority  of  Doe  v.  Jessep^  and  cannot,  therefore,  be 
supported. 

1  12  East,  2S8.  '  2  Russ.  &  M.  416,  447. 

'  2  Molloy,  50,  66. 
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Then  as  to  the  other  point.  Both  estates  go  together  under  the 
ultimate  limitation  in  the  will,  which  overrides  the  whole  of  the 
previous  trusts.  The  testator  did  not  intend  to  make  any  perma- 
nent distinction  between  the  two  estates,  although  for  a  certain 
purpose  he  interrupted  their  union  for  a  time.  When  that  purpose 
was  answered,  he  intended  them  to  be  reunited,  and  to  descend 
together.  The  Helmington  estate  is  not  affected  by  any  contin- 
gency ;  it  is  a  vested  remainder :  LethieuUier  v.  Tracy}  Bradford 
V.  Foley}  Doe  d.  Lees  v.  Ford}  Garde  v.  Garde}  Quicke  v.  Leach} 
Key  V.  Key}  and  Sheffield  v.  Coventry?  If  there  are  any  words 
which  appear  to  engraft  any  contingency  on  the  ultimate  limitation, 
the  general  intention  of  the  will  must  be  looked  at,  and  then  it  will 
be  seen  that  that  intent  was  to  create  estates  tail  in  successive  re- 
mainders, not  affected  by  any  contingency.  The  words  ^^  subject 
to  the  trusts  hereinafter  declared  of  the  Stainton  estate,"  introduce 
all  those  trusts  into  the  part  of  the  will  which  relates  to  the  Hem- 
lington  estate,  and  that  estate,  after  those  trusts  are  satisfied,  goes 
with  the  other  in  regular  course  of  remainder. 

Mr,  BoU  and  Mr.  Faber  for  the  respondents.  —  If  the  words  of 
this  devise  are  taken  by  themselves,  the  construction  to  be 
♦  73  put  on  them  is  perfectly  plain.  The  *  words  are,  that  if  the 
grandson,  Robert  Watson,  shall  ^'  die  under  twenty-one,  and 
without  issue,"  the  estate  is  to  go  over  to  the  granddaughter. 
Both  the  events  must  happen  as  here  described,  in  order  that  the 
limitation  to  the  granddaughter  should  take  effect.  To  read  ^^  and  " 
as  ^'  or,"  which  is  necessary  for  the  construction  of  the  other  side, 
would  be  to  disinherit  the  grandson's  issue,  should  he  die  under 
twenty-one  leaving  issue.  It  is  impossible  that  such  could  have 
been  the  intention  of  the  testator.  The  appellants  seek,  in  sub- 
stance, to  introduce  the  words  ^^  at  any  time  "  before  the  words 
'^  without  issue."  There  can  be  no  justification  for  that.  To  in- 
troduce those  words  would  be  equivalent  to  striking  out  the  words 
^'  die  under  twenty-one,"  and,  in  trutli,  the  whole  argument  on  the 
other  side  goes  on  the  presumption  that  these  words  do  not  exist  in 
the  will.    It  is  admitted,  on  the  other  side,  that  a  testator's  inten- 

*  3  Atk.  774,  Amb.  204.  •  IS  M.  &  W.  218. 

■  Dougl.  63.  •  4  De  6.,  M.  &  G.  73. 

'  3  Ellis  &  B.  970.  '  2  De  G.,  M.  &  G.  551. 

•  8  Drury  &  War.  43S. 
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tion  must  govern  the  construction  of  a  will.  The  intention  here  is 
easily  explainable.  The  testator  gave  an  estate  tail  to  his  grandson, 
knowing  that  the  grandson  on  arriving  at  twenty-one  might  abso- 
lutely dispose  of  the  estate,  and  thus  secure  it  to  his  issue,  while 
the  words  "  and  without  issue  "  being  united  to  "  die  under  twenty- 
one,"  would  secure  it  to  the  issue,  should  he  die  before  that  age, 
leaving  issue.  In  all  events  the  issue  was  provided  for.  The 
words  must  be  read  as  if  they  were  "  die  under  twenty-one,  and 
without  having  had  issue." 

It  is  a  principle  of  construction  not  to  depart  from  the  plain 
words  of  a  will,  unless  the  general  scheme  of  the  will  shall  show, 
that  to  follow  them  will  have  the  effect  of  defeating  the  clear  inten- 
tion of  the  testator.  There  is  nothing  of  that  kind  here :  but  rather 
the  reverse.  There  are  some  cases  in  which  "  or  "  has  been  read 
^^  and,"  but  in  those  cases  the  special  object  of  the  change  has  been 
that  of  preserving  the  estate  to  the  issue  of  the  first  taker. 
Soidle  V.  ^Gerrard^  and  Lord  Vaux*8  Ca%e^  were  instances  of  *  74 
that  kind,  and  are  explained  by  the  necessity  which,  in  order 
to  effectuate  the  plain  intention  of  the  testator,  required  such  a  rem- 
edy. For  that  reason  the  same  course  was  adopted  in  Helliard  v. 
Jennings^  Walsh  v.  Peterson^^  Fairfield  v.  Morgan^  Benn  v.  Kemeys^ 
and  Rights.  Day ;'^  the  decisions  in  the  last  two  being  expressly 
founded  on  the  preceding  cases.  No  such  necessity. exists  here, 
and  to  change  the  word  in  this  case  would,  as  already  shown, 
deprive  the  son's  issue  of  the  estate  if  he  died  before  attaining 
twenty-one.  In  Woodward  v.  Qlaabrook,^  Lord  Chief  Justice  Holt 
was  of  opinion  that  though  the  devisee  attained  twenty-one,  yet,  as 
he  was  unmarried,  the  estate  went  over  according  to  the  limitations. 
There  the  word  was  "  or,"  and  reading  the  words  as  they  stood, 
no  time  was  fixed  at  which  the  dying  unmarried  could  be  made 
specially  applicable.  The  limitation,  therefore,  which  was  depend- 
ent on  it  took  effect  whenever  it  occurred.  But  here  the  dying 
under  twenty-one  is  specially  expressed,  and  cannot  be  disre- 
garded. The  two  cases  are  therefore  materially  different  from 
each  other.     What  was  said  by  Lord  Hardwicke  in  Brownsword  v. 

^  Cro.  EIiz.  525,  S.  C.  nom.  Sowell  v.  Garret,  Moore,  422,  pi.  590. 
'  Cro.  Eliz.  269.  •  9  East,  366. 

*  1  Ld.  Raym.  505,  Freem.  509.  '  16  East,  67. 
«  3  Atk.  198.  »  2  Vem.  888. 

*  2  New  Rep.  38. 
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« 

Edwards'^  was  made  the  ground  of  decision  in  Mortimer  v.  Harir 
ley,^  That  case,  though  relied  on  by  the  appellants,  is  in  reality 
an  authority  for  the  respondents.  The  Court  of  Common  Pleas* 
read  the  word  "  or  "  as  "  and  "  ;  the  Court  of  Exchequer,  following 
Lord  Hardwicke,  declined  to  do  that,  and   said  that  the 

*  75    words  must  have  their  natural  meaning,  a  *  rule  which  the 

respondents  contend  must  be  followed  here.  Mr.  Baron 
Parke,  in  delivering  the  judgment  of  the  Court,  distinctly  de- 
clared ^  that  the  opinion^ of  Lord  Hardwicke  on  that  point  was  one 
on  which  the  Court  ought  to  act,  and,  referring  to  the  authorities, 
said :  '^  The  disposition  of  the  Court  sliould  always  be  to  abide  by  the 
words  of  a  will,  and  to  read  them  in  their  ordinary  grammatical 
sense.  If  we  were  to  do  so  in  this  case,  and  make  no  alteration 
whatever,  it  is  possible  we  may  disappoint  what  we  may  conjecture 
to  have  been  one  intention  of  the  testator,  because  it  is  a  reason- 
able intention  to  entertain,  that  is,  to  give  a  benefit  to  the  issue,  if 
their  parents  should  die  under  twenty-five,  but  we  are  sure  of 
carrying  into  eflfect  a  manifest  and  declared  intention  of  the  testa- 
tor to  give  the  remainder  over  to  Joseph  on  the  determination  of 
the  estate  tail.  On  the  other  hand,  if  we  change  *  or '  into '  and '  for 
the  purpose  of  efiecting  the  conjectured  intention,  to  give  a  benefit 
to  the  issue  on  the  death  of  their  parents  respectively  under 
twenty-five,  we  defeat  the  clear  and  manifest  intention  to  give  the 
remainder  to  Joseph  on  failure  of  tbe  issue  of  John  and  Ann,  and 
cause  an  intestacy  as  to  that  remainder,  a  circumstance  which 
ought  to  be  avoided  " ;  and  thus  explaining  himself,  ho  adds : 
^^  But  as  none  of  the  authorities  applies  to  an  estate  tail,  and  we 
have  Lord  Hardwicke's  high  authority  for  distinguishing  such  a 
case,  we  are  of  opinion  that  we  ought  to  do  so  and  abide  by  the 
ordinary  sense  of  the  words."  We  have,  therefore,  the  opinion  of 
the  Court  of  Exchequer  that  Brottmsword  v.  Edwards  is  not  an 
authority  for  changing  the  words  of  a  will,  and  here  the  first  lim- 
itation is  a  clear  estate  tail  to  the  grandson,  and  that  is  the 

*  76    very  case  in  which  Lord  Hardwicke  said,  and  *  the  Judges 

of  the  Exchequer  repeat,  that  no  such  change  of  words  can 
take  place. 

The  later  case  of  Doe  d.  Usher  v,  Jessep  ^  is  exactly  like  the  pres- 

*  2  Vez.  Sen.  248,  247.  *  6  Exch.  61. 

*  6  Exch.  47.  M2  East,  288. 

*  6  C.  B.  819. 
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ent.  There  an  estate  tail  was  immediately  vested  in  a  natural  son, 
and, "  if  he  die  before  twenty-one  and  without  issue,"  over.  The  son 
attained  twenty-one,  and  then  died  without  issue.  The  case  of 
Broum9word  v.  Edwards  was  there  relied  on  to  show  that  the  lim- 
itations over  took  effect,  and  the  Court  was  pressed  to  read ''  and  "  as 
"  or,"  but  refused  to  do  so,  observing  that  the  testator  had  given  the 
estate  over  upon  the  happening  of  two  events,  and  that  the  Court 
could  not  give  it  over  upon  the  happening  of  one  only,  but  must 
construe  the  word  in  its  natural  sense.  That  is  a  rule  of  con- 
struction which  the  greatest  authorities  have  always  approved 
of. 

[Lord  Wensleydalb.  —  It  is  well  expressed  by  Mr.  Justice 
Burton  in  Warburton  v.  Loveland^  and  the  rule  equally  applies  to 
deeds  and  to  statutes.] 

Besides,  there  is  no  secondary  nor  popular  sense  of  the  word 
^^  and  "  which  agrees  with  the  construction  now  sought  to  be  put 
on  it  by  the  appellants. 

Then  as  to  the  second  point.  LethieiUlier  v.  Tracy ^^  Bradford  v. 
Foley ^^  and  Sheffield  v.  Coventry ^^  and  Doe  d.  Lees  v.  Ford^  do  not 
apply  here.  But  Doe  d.  Watson  v.  Shipphard^  where  one  contin- 
gency was  held  to  affect  all  the  limitations,  is  in  point. 

*  [Lord  St.  Leonards.  —  Suppose  there  had  been  a  resid-  *  77 
nary  devise  of  the  real  estate  ?] 

That  would  of  course  have  carried  every  thing,  but  there  is  no 
such  devise  here. 

[Lord  St.  Leonards.  —  But  are  not  the  words  here  equivalent 
to  that  ?J 

They  are  not.  The  words  of  subsequent  trust  are  not  to  be 
introduced  as  if  written  in  the  will,  unless  after  the  words  "  in 
case  she  die  under  twenty-one,  and  without  issue."  Besides,  the 
events  thus  described  have  not  happened,  and  therefore  the  estates 
tail  did  not  take  effect. 

Mr.  Walker  replied. 

^  1  Hads.  &  Br.  (Jr.)  648  ;  and  see  the  opinion  of  the  Judges  delivered  in  that 
case  by  Ix>rd  Chief  Justice  Tindal  in  this  House,  2  Dow  &  C.  493,  and  in  the 
Sussex  Peerage  Case,  11  Clark  &  F.  14S. 

■  3  Atk.  774.  •  2  Ellis  &  B.  970. 

»  Doug!.  63.  •  Dougl.  75. 

*  2  De  G.,  M.  &  6.  661. 
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March  16. 


The  Lord  Chancellor,  kfter  fully  stating  the  case,  and  the 
decisions  in  the  Courts  below,  said  :  —  The  question  as  to  the  Hem- 
lington  estate  arises  in  this  manner:  Two  estates  are  given,  sub- 
ject to  certain  trusts  for  raising  annuities  and  legacies,  and, 
"  subject  to  the  trusts  aforesaid,  all  the  said  premises  hereinbefore 
devised  shall  be  in  trust  for  my  grandson  Robert  Watson,  and  the 
heirs  of  his  body;  but  in  case  he  shall  die  under  the  age  of 
twenty-one  years  and  without  issue,"  then  to  Ann  in  like  manner. 

What  happened  was  this.  Robert  Watson  died  without  issue  of 
his  body,  but  he  did  not  die  under  the  age  of  twenty-one  years. 
The  real  and  important  question  is,  there  being  that  condition, 
"  if  he  should  die  under  the  age  of  twenty-one  years  and  without 
issue,"  whether  that  "  and  "  really  is  to  be  read  according  to  its 
natural  import,  so  as  not  to  give  the  estate  over  unless  he  died 
both  without  issue  and  under  the  age  of  twenty-one  years,  or 
whether,  he  having  attained  twenty-one,  but  died  without 
*  78  issue,  the  *  trust  over  was  to  take  effect,  rejecting  the  words 
"  under  the  age  of  twenty-one  years." 

Supposing  this  case  had  been  unaffected  by  prior  decisions,  I 
conceive  there  could  have  been  no  doubt  upon  the  subject,  because 
the  rule  of  construction,  and  the  rule  which,  in  modern  times  par- 
ticularly, the  Courts  have  always  been  anxiously  inclined  to  follow, 
has  been  to  adhere  as  rigidly  as  possible  to  the  express  words  that 
are  found,  whether  in  wills  or  in  deeds,  and  to  give  to  those  words 
their  natural  ordinary  meaning,  unless,  by  so  doing,  it  appears 
from  the  context,  that  you  are  using  them  in  a  different  sense 
from  that  in  which  the  testator  or  the  maker  of  the  deed  intended 
to  use  them,  or,  unless  by  so  using  them,  you  would  be  doing 
something  which  would  manifestly  lead  to  an  inconsistency,  which 
could  not  have  been  the  intention  of  the  party  making  the  instru- 
ment. 

Applying  that  rule  to  the  present  case,  supposing  it  to  be  un- 
touched by  decisions,  the  question  is,  whether  in  construing  that 
word  "  and  "  copulatively  in  its  natural  sense,  you  are  doing  any 
thing  which  is  inconsistent  with  what  else  appears  upon  the  face 
of  the  will,  or  are  doing  something  which  manifestly  must  be 
going  contrary  to  the  real  objects  of  the  testator.  I  confess  I  can 
see  no  ground  whatsoever  for  thinking  that  the  word  "  and  "  was 
not  what  the  testator  intended,  for  he  gives  the  estates  to  his 
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grandson  Robert  Watson  and  the  heirs  of  his  body.  That  creates 
an  estate  tail,  and  all  persons  familiar  with  the  subject  know,  and 
probably  this  testator  knew,  that  when  his  grandson  attained 
twenty-one,  he  would  have  the  absolute  power  of  disposing  of  the 
property  just  as  he  might  think  fit.  Centuries  have  elapsed  since 
it  was  settled  that  a  tenant  in  tail  has,  in  truth,  the  absolute  con- 
trol over  the  property.  He  may,  by  sufiering  a  recovery, 
or,  without  *  sufieriDg  a  recovery,  by  doing  something  anal-  *  79 
ogous  to  it,  make  himself  the  absolute  owner  of  the  prop- 
erty. Where  you  give  an  estate  to  a  tenant  in  tail  in  that  way,  it 
makes  him  substantially  the  absolute  owner  of  the  property.  But 
the  testator  declares,  that  if  the  grandson  should  die  under  the 
age  of  twenty-one  years  and  without  issue,  it  shall  go  over.  It 
appears  to  me  that  that  was  not  an  irrational  mode  of  disposing 
of  the  property.  I  should  feel  at  a  loss,  indeed  I  should  think  it 
impossible,  to  hold  that  that  could  not  be  what  the  testator  intend- 
ed. And,  therefore,  independently  of  authority,  I  should  feel 
myself  bound  to  adhere  to  the  strict  meaning  of  the  words,  and  to 
say  that  the  testator  having  given  the  estate  over  in  the  event  of 
his  grandson  dying  "  under  twenty-one,  and  without  issue,"  inas- 
much as  the  grandson  attained  twenty-one  though  he  died  without 
issue,  there  was  no  gift  over. 

But  then  tlie  question  is,  whether  this  mode  of  construing  this 
will  has  been  affected  by  previous  authorities,  because  there  is  an- 
other rule  which  is  quite  reasonable,  that  where  words  have  for  a 
long  series  of  years  obtained  a  well-known  technical  meaning, 
although  it  might  not  be  that  which,  if  the  case  had  been  entirely 
untouched  by  decisions,  the  Courts  might  now  adopt,  it  would  be 
unsafe,  and  it  would  render  property  insecure  if  we  were  now  to 
depart  from  that  meaning  and  apply  a  different  rule  of  constnic- 
tion. 

The  cases  which,  by  way  of  analogy,  were  mainly  relied  upon  as 
authorities  were  cases  of  which  there  are  a  great  many  in  the 
books,  beginning  with  one  reported  in  the  reign  of  Queen  Elizabeth, 
and  found  in  Croke's  Reports.^  I  say  beginning  then,  though 
I  am  not  clear  that  there  *  may  not  have  been  prior  cases ;  *  80 
but,  beginning  then,  the  same  doctrine  is  carried  down 
through  a  variety  of  cases,  and  was  ultimately  approved  of  and 

^  Lord  Vaux's  Case,  Cro.  Eliz.  269.     SouUe  v.  Gerrard,  Cro.  Eliz.  525  ;  S.  C. 
nom.  Sowell  v.  Garret,  Moore,  422,  pi.  590. 
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sanctioned  by  your  Lordships'  House  in  a  well-known  case,  in  the 
early  part  of  this  century,  that  of  Fairfield  v.  Morgan}  That  was 
a  writ  of  error  from  Ireland.  In  that  case  the  doctrine  was  enun- 
ciated and  approved,  that  where  a  testator  devises  an  estate  so  as 
to  give  the  control  of  the  fee  simple  to  his  son,  or  to  any  other 
person,  for  instance,  to  A.  B.  but  if  he  dies  under  the  age  of  twenty- 
one  years,  or  without  issue,  then  over,  in  that  case  the  word  "  or  " 
must  have  meant  '^  and  "  ;  and,  though  it  is  improperly  used,  must 
be  taken  to  have  been  used  conjunctively  and  not  disjunctively, 
because  it  never  could  have  been  the  testator's  intention,  in  giving 
an  estate  to  a  person  and  his  heirs,  to  give  it  away  from  that  per- 
son's issue,  if  he  should  happen  to  die  under  twenty-one  leaving 
issue.  I  confess  that,  if  that  were  now  to  be  decided  for  the  first 
time,  I  should  rather  have  doubts  upon  it,  whether  it  was  not  more 
likely  to  be  the  safe  rule  to  adhere  to  the  strict  meaning  of  the 
words  used,  than  to  speculate  upon  what  the  testator  intended. 
However,  I  only  throw  that  out,  not  as  meaning  to  cast  any  doubt 
upon  the  rule  that  where  these  words  do  occur,  they  must  be, 
primdfacie^  at  least,  so  understood,  that  is  to  say,  that  if  an  estate 
is  given  to  a  person  and  his  heirs,  with  a  limitation  over  in  case  he 
dies  "  under  twenty-one,  or  without  issue,"  then  in  that  case  if  he 
dies  under  twenty-one,  leaving  issue,  still  it  is  meant  that  the  issue 
should  take ;  and  if  he  attains  twenty-one  and  does  not  have  issue, 
still  he  has  an  estate  tail.    That  has  been  the  construction  adopted 

for  the  purpose  of  preserving  the  estate  to  the  issue  which 
*  81    otherwise  would  be  defeated.   The  ground  of  that,  as  I  *  have 

already  pointed  out,  is  that  any  other  construction  would  de- 
feat that  which  must  be  presumed  to  have  been  the  intention  of  the 
testator,  and  that  when  he  gave  the  estate  to  a  person  and  his  heirs, 
or  in  a  way  which  amounts  to  giving  to  a  person  and  his  heirs,  that 
construction  must  be  wrong,  which,  if  the  person  died  leaving  issue, 
would  take  it  away  from  that  issue.  And  to  depart  from  that  long- 
established  rule,  and  to  adopt  a  stricter  rule  of  construction  would 
probably  cause  more  evil  than  it  would  remedy,  as  was  very  ably 
pointed  out  by  Lord  Brougham,  when  he  held  the  great  seal,  in  the 
case  of  Malcolm  v.  Taylor. ^ 

The  question  which  your  Lordships  have  now  to  consider  is, 
whether  there  is  any  such  well-recognised  technical  rule  applicable 
to  a  case  like  the  present,  where  the  devise  is  not  to  a  person  and  his 

^  2  New  Rep.  38.  *  2  Rusb.  &  M.  447. 
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heirs,  with  a  limitation  over  if  he  dies  under  twenty-one,  or  with- 
out issue ;  but  where  a  testator  gives  an  estate  tail  to  a  person,  and 
the  heirs  of  his  body,  with  a  limitation  over  if  he  dies  under 
twenty-one,  and  without  issue.  Is  there  any  rule  of  construction 
which  says  that  in  that  case  it  is  to  go  over  if  he  does  not  ful- 
fil both  conditions,  that  is  to  say,  if  he  does  not  die  under  twenty- 
one,  and  without  issue ;  that  it  is  to  go  over  if  he  dies  at  any  time 
without  issue  ? 

In  support  of  the  proposition  that  there  is  such  a  rule,  reliance 
was  placed  upon  tlie  well-known  case  of  Brotomword  v.  Edivards^ 
a  case  of  very  high  authority,  which  was  decided  by  Lord  Chan- 
cellor Hardwicke.  [His  Lordship  fully  stated  the  case.]  That 
case  has  often  been  cited,  and  certainly  quite  erroneously  cited,  as 
an  authority  for  the  proposition  that  Lord  Hardwicke  held  that  the 
word  "  and  "  was  to  be  read  as  "  or."  That  is  clearly  not 
the  *  ground  upon  which  Lord  Hardwicke  proceeded,  as  is  *  82 
manifest  from  his  own  language.  What  Lord  Hardwicke 
proceeded  upon,  whether  correctly  or  not,  was  this.  He  says,  this 
is  an  alternative  gift ;  if  John  Brownsword  attains  twenty-one,  or 
has  issue,  it  is  a  gift  to  him  and  the  heirs  of  his  body ;  and  then 
comes  the  alternative ;  if  he  dies  under  twenty-one,  and  without 
issue,  then  there  is  a  gift  to  Sarah  Brownsword.  Now,  he  did  not 
fulfil  both  these  conditions ;  he  did  not  die  under  twenty-one, 
though  he  died  without  issue.  Lord  Hardwicke,  nevertheless, 
held  that  by  implication  the  estate  was  to  go  over 'to  Sarah  Brown- 
sword in  any  event,  if  he  died  without  issue.  But  that  was  not 
by  altering  "  and  "  into  "  or."  For  unquestionably.  Lord  Hard- 
wicke never  would  have  held  that  if  he  died  under  twenty-one, 
leayiug  issue,  it  was  to  go  away  from  his  issue.  That  never  could 
have  been  his  meaning,  because  it  was  an  express  devise  to  him 
and  the  heirs  of  his  body.  To  make  it  quite  clear  that  Lord 
Hardwicke  did  not  proceed  upon  that  ground  I  will  read  what  he 
says,  speaking  of  those  cases  in  which  ''  or "  has  been  held  to 
mean  ^^  and,"  he  says :  ^  ^'  If  the  first  limitation  had  been  in  tail 
there  would  be  no  occasion  to  resort  to  that,  but  the  Court  would 
have  made  the  construction  I  do  now;  viz.,  if  he  dies  without 
issue  before  twenty-one,  then  over,  by  way  of  executory  devise ;  if 
he  dies  without  issue  after  twenty-one,  when  the  estate  had  vested 
in  him,  it  would  go  by  way  of  remainder ;  because  he  had  made 

^  2  Yez.  Sen.  243,  247.  '  2  Yez.  Sen.  249. 
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his  original  devise  capable  of  a  proper  remainder,  in  which  case 
the  Court  will  always  construe  it  a  remainder." 

I  do  not  know  that  it  is  necessary  for  me  absolutely  to  say  that, 
I  think,  Lord  Hardwicke  is  not  in  that  case  rightly  deciding. 

*  83    I  confess,  however,  that  if  bound  to  express  an  opinion  *  up- 

on the  subject,  I  should  be  obliged  to  say  that  I  do  not  think 
that  is  a  decision  founded  upon  correct  principles ;  because,  un- 
questionably, Lord  Hardwicke  there,  though  he  does  not  change 
the  word  **  and  "  into  "  or,"  wliich  would  not  have  answered  his 
view  at  all,  does  imply  that  there  was  an  intention  to  give  a  re- 
mainder in  case  the  estate  tail  in  the  son  John  took  effect ;  where- 
as there  are  no  words  that  express  such  a  meaning.  In  this  case, 
however,  that  principle  cannot  apply,  because  here  the  words  are 
clearly  sufficient  to  give  an  absolute  estate  tail  in  the  first  instance, 
which  was  not  the  case  in  Brotvn^tcord  v.  Edwards.  There,  it 
may  be  said,  that  in  the  expression,  '^  if  he  should  happen  to  die 
before  the  age  of  twenty-one,  and  without  issue,"  the  words  "  be- 
fore twenty-one  "  were  not  unnaturally,  though  perhaps  unneces- 
sarily, introduced,  because  the  object  was  to  provide  for  a  contin- 
gency exactly  the  opposite  of  that  which  Lord  Hardwicke  points 
to ;  that  is  to  say,  if  he  died  before  twenty-one,  and  without 
issue,  is  the  alternative  of  either  attaining  twenty-one  or  having 
issue.  But  in  the  present  case,  the  words  found  in  this  will,  ^'  if 
he  dies  under  the  age  of  twenty-one  years,"  are  absolutely  mean- 
ingless, unless  full  effect  is  to  be  given  to  the  word  ''  and  "  after 
the  expression,  *Mf  he  dies  under  twenty-one."  The  argument  is, 
that  it  is  to  be  read  as,  if  he  died  without  issue,  whether  under  the 
age  of  twenty-one  years  or  after  the  age  of  twenty-one  years,  so 
that  the  words  ^^  under  twenty-one  years,"  it  is  contended  have  no 
meaning  at  all.  Not  being  called  upon  to  say  whether,  upon  the 
grounds  pointed  out  by  Lord  Hardwicke,  that  case  of  Brotvnsword 
V.  Edwards  was  or  was  not  rightly  decided,  I  shall  only  observe 
that  I  conceive  that  either  it  was  not  rightly  decided,  or  that, 
if  rightly,  it  was  so  decided  upon  principles  not  governing  this 

case. 

♦  84        *  Whether  I  should  have  felt  myself  warranted  in  adopt- 

ing such  a  construction,  if  this  case  of  Broumsicord  v. 
Edwards  had  been  entirely  unshaken,  is  a  matter  upon  which  I 
need  not  speculate*  because  I  conceive  that  the  precise  view  which 
I  take  of  the  law  upon  this  subject  was  discussed  in  the  case  of 
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Doe  d.  Usher  v.  Jessep  ^  in  the  Court  of  Queen's  Bench,  in  the 
year  1810,  when  Lord  EUeuborough  presided  in  that  Court.  I 
confess  that,  to  my  mind,  and  indeed  it  was  pretty  well  admitted 
at  the  bar,  that  the  present  case  is  undistinguishable  from  that 
case  of  Doe  v.  Jessep.  There  a  devise  was  made  to  trustees  in  fee, 
"  in  trust  to  and  for  my  natural  son  John  and  the  heirs  of  his  body 
lawfully  issuing  for  ever."  It  was  a  gift  in  tail  in  the  first  in- 
stanco.  '^  And  my  will  further  is,  that  if  the  said  John  Jessep 
shall  happen  to  die  before  he  attains  his  age  of  twenty-one  years, 
and  without  issue  lawfully  to  be  begotten,  then  I  devise"  it  over 
to  certain  other  persons,  who  were  the  claimants.  The  question 
was,  whether  the  persons  claiming  upon  that  gift  over  were  en- 
titled, the  facts  being,  as  in  this  case,  that  John  Jessep  had  at- 
tained twenty-one,  but  never  had  any  issue.  When  the  case  came 
before  the  Court,  Brownsword  v.  Edwards  having  been  pressed  as 
being  directly  in  point,  Lord  EUenborough  said  :  "  The  cases  cer- 
tainly run  very  near ;  the  only  distinction  seems  to  be,  that  the 
limitation  over  in  Brownsword  v.  Edwards  was  in  favour  of  a 
daughter,  who,  without  such  a  construction  as  was  there  put  on 
the  word  '  and,'  would  have  been  left  without  any  provision,  and 
here  the  limitation  over  is  to  other  relatives."  Now  I  think  it  is 
better  not  to  make  such  nice  distinctions,  in  order  to  save  the 
necessity  of  saying  that  you  go  against  a  prior  decision ;  and  real- 
ly the  distinction,  after  all,  only  comes  to  this,  that  in  one 
case  it  *  was  a  gift  over  to  collaterals,  and  in  the  other  to  *  85 
nearer  relations.  That  appears  a  distinction  not  to  be  un- 
derstood, and  one  which  does  not  mark  a  difference. 

Then  Lord  EUenborough  goes  on  to  say :  "  But  is  there  not  a 
rule  of  common  sense  as  strong  as  any  case  can  be,  that  words  in 
a  will  are  to  be  construed  according  to  their  natural  sense,  unless 
some  obvious  inconvenience  or  incongruity  would  result  from  so 
construing  them.  Now  here  the  testator  has  used  the  copulative 
word  '  and,'  and  has  devised  his  estate  over  in  case  his  son  died 
before  twenty-one  and  without  issue,  that  is,  if  both  those  events 
happened ;  why,  then,  should  we  read  *  and '  as  *  or;'  and  give  the 
estate  over  upon  the  happening  of  one  only  of  the  events,  when 
no  inconvenience  will  ensue  by  construing  the  word  used  in  its 
natural  sense  ?  " 

That  was  the  decision  of  the  Court  in  1810,  just  sixty  years 

*  12  East,  288. 
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after  the  case  of  Brawnsward  v.  Edwards,  Wliether  the  more 
recent  case  is  now  entirely  unquestioned,  I  do  not  stop  to  inquire. 
As  far  as  I  have  been  able  to  discover,  it  has  not  been  seriously 
questioned.     It  has  been  in  force  for  between  forty  and  fifty  years. 

When  this  case  came  before  me  by  way  of  appeal,  it  appeared  to 
me  that  either  Doe  v.  Jessep  overruled  Brownsword  v.  JEdwardSj  or 
that,  if  not,  it  was  by  reason  of  there  being  some  distinction, 
which  same  distinction  exists  in  the  present  case.  I  thought  the 
rule  laid  down  in  Doe  v.  Jessep  a  much  more  sensible  and  con- 
venient rule  than  that  in  Brawnsward  v.  Edwards^  and  I  acted 
upon  it. 

Though  I  have  since  considered  the  case  in  every  point  of  view, 
and  have  looked  to  see  how  far  subsequent  authorities  have  at  all 
shaken  this  decision,  I  cannot  come  to  any  other  conclusion  than 
tliat  the  decision  at  which  I  arrived  is  the  safe  and  correct  conclu- 
sion. 

There  was  one  case  which  had  been  decided,  when  the 
*  86  *  present  case  was  argued,  bearing  some  relation  to  it,  but  it 
was  not  quoted  in  the  argument  before  me,  and  I  dare  say 
counsel  were  not  aware  of  it.  On  looking,  however,  at  that  case, 
I  confess,  so  far  from  leading  me  to  doubt  the  propriety  of  my  de- 
cision, it  rather  confirms  me.  I  allude  to  the  case  of  Mortimer  v. 
Hartley^  in  the  Exchequer.^  In  that  case  there  was  some  doubt  as 
to  what  estate  was  meant  to  be  given  to  the  son  John  and  the 
daughter  Ann  ;  but  it  was  held  that,  by  the  proper  construction  of 
the  will,  estates  tail  were  given,  and  then  it  was  said :  ^^  If  it  shall 
please  God  to  take  away  both  John  and  Ann  underage"  (that 
was  under  the  age  of  twenty-five,  which  the  testator  had  fixed), 
"  or  without  issue,"  then  to  Joseph  Westerman.  John,  to  whom 
the  previous  estate  tail  had  been  given,  attained  the  age  of  twenty- 
five,  and  then  died  without  issue  ;  he  had  had  issue,  but  the  issue 
had  died  during  his  life,  and  it  was  held  that  the  devisee  over  was 
entitled ;  that  the  word  '^  or "  must  have  its  natural  meaning. 
The  estate  was  given  to  John  and  the  heirs  of  his  body  ;  and  if  he 
died  under  twenty-five,  or  without  issue,  over  to  Joseph  Wester- 
man. The  argument  there  was,  that  "  or  "  was  to  be  altered  into 
'^and  "  ;  and  that,  inasmuch  as  John  had  attained  twenty-five,  there 
was  no  gift  over  to  Joseph  Westerman.  The  Court  of  Exchequer, 
after  a  very  elaborate  argument,  and  after  fully  considering  the 

^  6  £xch.  47. 
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case,  was  of  opinion  that  the  natural  meaning  was  to  be  given  to 
the  word  "  or,"  and  tliat  the  rule  as  to  construing  "  or  "  as  mean- 
ing "  and  "  could  not  hold  universally.  The  testator  having  said,  I 
give  the  estate  to  John  and  the  heirs  of  his  body  ;  but  if  he  dies  under 
twenty-five,  or  without  issue,  it  is  to  be  given  over,  and  he  having 
died  without  issue,  the  Court  held  that  that  gift  over  was  therefore 
to  take  effect.  I  confess  I  do  not  see,  though  that  case  was 
pressed  upon  us  by  Mr.  Walker,  in  *  his  able  argument  at  *  87 
your  Lordships'  bar,  as  an  authority,  that  it  would  have 
shaken  me  in  the  opinion  I  have  formed.  I  confess  it  does  not  at 
all  produce  that  effect ;  on  the  other  hand,  it  rather  appears  tome 
to  confirm  the  view  I  have  taken,  as  showing  that  the  ordinary 
meaning  of  words  is,  if  possible,  to  be  adhered  to. 

My  Lords,  it  remains  only  to  advert  to  another  argument ;  the 
ground,  I  believe,  on  which  Vice-Chancellor  Turner  decided  the 
case.  I  have  not  seen  a  report  of  the  argument  before  Vice-Chan- 
cellor Turner ;  but  I  think  it  was  stated  to  me  in  the  Court  of 
Chancery  that  Vice-Chancellor  Turner  took  the  same  view  that  I 
did  as  to  tlie  general  construction  of  the  devise,  though  not  as  to 
the  Hemlington  estate. 

\^Mr.  Walker,  —  He  did  not  give  any  distinct  opinion  upon  the 
point  as  to  the  Hemlington  estate  ;  he  merely  said  that  there  might 
be  great  difficulty  as  to  that.] 

The  Lord  Chancellor.  —  He  was  of  opinion  that  qudcunque  vid 
datd  tiiis  estate  was  to  go  over  to  the  ultimate  devisees,  for  that 
there  was,  as  to  the  estate  of  Stainton,  a  direction  that  in  case  the 
grandson  died  under  the  age  of  twenty-one  years  there  was  to  be  a 
life  interest  given  to  his  parents,  which  never  took  effect,  because 
that  life  interest  expired  in  the  lifetime  of  the  grandson  ;  and  then 
there  was  a  direction  given,  and,  "subject  to  the  trusts  herein- 
before thereof  declared,  the  said  messuage  and  farm  at  Stainton 
aforesaid  shall  be  in  trust  for  *'  the  Darnells,  the  persons  now  liti- 
gating this  case.  Then,  in  the  devise  of  Hemlington,  there  was  a 
declaration  that  if  Robert,  the  grandson,  died  under  twenty-one, 
and  without  issue,  it  was  to  go  to  Ann  and  the  heirs  of  her  body. 
But  that,  in  case  she  should  die  under  twenty-one,  and  without 
issue,  then  the  same  trusts  as  are  hereinafter  declared  as  to  Stain- 
ton shall  take  effect  as  to  Hemlington.  Now,  Vice-Chancellor 
Turner  *  thought  that  that  carried  the  Hemlington  estate  as  *  88 
well  as  the  Stainton  estate.     I  had  occasion  to  consider  this 
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point  when  the  case  was  before  me,  and  I  have  considered  it  since ; 
but  I  cannot  see  how  that  ultimate  limitation  as  to  Stainton  can 
by  any  possibility  be  applicable  to  Hemlington,  because  the  limi- 
tations as  to  Stainton  are  only  to  be  applied  to  Hemlington  in  case 
Robert  and  Ann  both  die  under  the  age  of  twenty-one  years  and 
without  issue.  In  neither  of  tliose  two  caSes  did  the  contingency 
as  to  dying  under  twenty-one  happen,  and  therefore  the  same 
principle  which  induces  me  to  say  that  there  was  no  gift  over  after 
the  death  of  Robert  Watson,  when  he  attained  the  age  of  twenty- 
one,  induces  me  also  to  say  that  there  is  no  declaration  in  the  will 
that  the  ultimate  trusts  of  Stainton  shall  be  applicable  to  Hem- 
lington. 

For  these  reasons,  it  is  my  duty  to  move  your  Lordships  that  the 
judgment  below  be  affirmed. 

Lord  St.  Leonards.  —  My  Lords,  in  this  case  I  have  the  mis- 
fortune to  dififer  from  my  noble  and  learned  friend  who  has  just 
spoken,  and  from  my  noble  and  learned  friend  on  the  opposite  side 
of  the  House ;  and  as  I  thought  it  necessary,  in  order  to  be  precise, 
to  write  (though  I  am  little  in  the  habit  of  so  doing),  after  the 
argument,  what  my  opinion  was  in  this  case,  I  shall  now  take  the 
liberty  of  reading  what  I  wrote.  Both  my  noble  and  learned  friends 
have  had,  I  will  not  say  the  advantage,  but  the  opportunity,  of 
reading  what  I  wrote,  and  which  I  am  now  about  to  read  to  your 
Lordships. 

The  legal  fee  simple  in  this  case  is  given  to  the  trustees  upon 
the  trusts  afterwards  declared  of  the  same.  Upon  the  whole  of 
the  will  I  have  arrived  at  the  conclusion  that  the  testator  intended 
to  dispose  of  the  equitable  fee  simple,  and  not  to  die  intestate 
*  89  as  to  any  portion  of  it.  There  is  *  no  residuary  devise,  un- 
less the  declarations  of  trust,  to  which  I  shall  presently  refer, 
operate  in  effect  as  such.  Looking  at  the  provisions  in  the  will,  I 
am  satisfied  that  the  testator  never  intended,  in  an  event  not  un- 
likely to  Iiappen  soon  after  his  own  death,  viz.  the  death  of  his 
grandson,  Robert,  after  attaining  twenty-one,  but  without  issue,  to 
allow  his  estate  to  descend  to  his  son  in  fee.  If  the  will  is  open  to 
that  construction,  it  must  be  that  the  expressions  which  he  has 
used  fail  to  give  effect  to  his  intention. 

The  first  trust  is  (subject  to  the  directions  to  raise  annuities 
and  a  contingent  legacy)  for  his  grandson,  Robert  Watson,  and  the 
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heirs  of  his  body  ;  an  equitable  estate  tail  by  apt  words  of  limita- 
tion ;  but  in  case  he  shall  die  under  twenty-one,  and  without  issue, 
then  a  part  of  the  estate  is  to  be  in  trust  for  his  granddaughter, 
Ann  Watson  (Robert's  sister),  and  the  heirs  of  her  body  ;  and  in 
case  she  should  die  under  twenty-one,  and  without  issue,  over. 
And  the  testator  directs  the  trustees,  out  of  the  rents,  to  raise 
during  the  infancy  of  his  grandchildren  respectively,  such  main- 
tenance money  for  them  as  the  trustees  should  think  fit. 

Now  to  stop  here.  Robert  died  without  issue,  but  attained 
twenty-one  ;  so  that  he  did  not  die  under  twenty-one,  and  without 
issue.  Did  then  the  devise  over  to  Ann  take  eflFect  ?  The  devise 
of  the  equitable  estate  was  clearly  to  Robert  in  tail ;  and  no  con- 
struction can  be  put  upon  the  devise  which  would  narrow  or 
restrict  his  estate  tail.  No  one  can  take  under  the  will  until  that 
estate  tail  is  exhausted  by  Robert's  failure  of  issue,  whenever  that 
might  happen,  without  reference  to  the  period  of  his  death.  So 
that  the  construction  of  the  gifts  over  is  wholly  immaterial  to 
Robert  and  his  issue ;  it  is  only  material  as  between  the  grand- 
daughter Ann  and  the  beir  at  law  of  the  testator,  Ann's  father. 
If  the  first  devise  had  been  to  Robert  in  fee,  it  is  clear  not  only 
that  the  word  "  and"  could  not  be  read  "  or,"  but  that  if 
the  disjunctive  conjunction  had  been  used  *by  the  testator,  ♦  90 
the  conjunctive  one  would  have  been  introduced  in  its  stead ; 
because  the  testator  could  not  be  understood  to  mean  to  give  the 
estate  over  from  his  first  devisee's  children,  in  the  event  of  his 
dying  under  twenty-one,  leaving  children  ;  and  yet  they  could  not 
be  entitled  if  the  estate  went  over  in  consequence  of  his  dying 
under  twenty-one,  without  regard  to  his  leaving  issue  behind  him. 
In  such  cases,  therefore,  the  Court  does  more  than  reject  a  word, 
for  it  substitutes  one  word  for  another,  and,  indeed,  one  that  is 
directly  opposed  in  its  import  to  the  one  which  is  rejected.  It  is 
owing  to  the  infirmity  of  our  language  that  we  have  no  word  to 
express  in  a  combined  sense  the  two  conjunctions  "  or  "  and  "  and." 
In  devises,  where  the  first  taker,  although  confined  by  the  testator, 
in  words,  to  a  life  estate,  has  been  held  to  take  an  estate  tail, 
under  a  subsequent  gift  to  "  the  heirs  of  his  body,"  the  Courts 
have  disregarded  words  annexed  to  the  words,  "  heirs  of  the 
body,"  such  as  that  they  were  to  take  "  as  tenants  in  common," 
in  favour  of  tlie  general  intention.  Upon  the  whole  will  the  para- 
mount interest  is  regarded,  and  directions  contrary  to  that  view 
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are,  in  effect,  struck  out  of  the  will.  So  when  the  testator's  in- 
tention is  clear,  but  he  fails  in  words  to  provide  for  the  precise 
event  which  happens,  the  Courts  supply  the  words.  For  example: 
a  gift  to  a  woman  during  her  life,  if  she  shall  so  long  continue  his 
widow,  and,  in  case  she  marry,  to  A.  in  fee,  he  will  take  upon 
either  the  death  or  marriage  of  the  widow. 

In  the  case  of  Newburgh  y.  Newburgh^  in  introducing  gifts  over 
in  a  will  by  an  enumeration  of  the  estates,  the  estate  in  one 
county  was,  by  mistake,  struck  out  by  the  conveyancer,  in  settling 
the  draft ;  and  an  attempt  was  made,  but  failed,  to  be  allowed  to 
prove  the  mistake  by  parol  evidence,  and  to  have  it  corrected. 
When  the  case  reached  this  House  it  was  ultimately  de- 
*  91  cided  that  the  *  clause  in  which  the  county  was  omitted 
might  be  rejected,  or  the  missing  county  be  considered  as 
inserted  in  it,  so  as  to  give  all  the  estates  over  to  the  countess  for 
life,  upon  the  evidence  furnished  by  the  context  of  the  will  of  the 
intention  of  the  testator.^ 

Where  the  expression  is  in  a  gift  over  in  case  of  a  death  "  with- 
out being  married,"  it  has,  in  favour  of  the  intention,  been  con- 
strued "  without  ever  having  been  married."     BeU  v.  Phyn? 

I  will  not  multiply-  the  instances  in  which  words  have  been  re- 
jected, or  altered,  or  supplied  in  a  will,  in  order  to  give  effect  to 
the  clear  intention.  But,  as  a  general  rule,  words  should  be  re- 
ceived in  their  natural  grammatical  import,  and  effect  given,  if 
possible,  to  every  word  in  the  will. 

Now  in  this  case  the  primary  intention  of  the  testator  was  to 
give  an  estate  tail  to  Robert ;  and  I  hold  tliat  we  are  not  at  liberty 
to  cut  down  or  affect  that  gift  in  any  way.  And  this  at  once  re- 
moves the  difficulty  where  the  first  devise  is  to  take  place.  The 
gift  over  is  in  case  he  die  under  twenty-one,  and  without  issue.  It 
is  argued  that  you  cannot  simply  read  "  or  "  for  "  and  " ;  for  if  you 
did,  and  Robert  died  under  twenty-one,  leaving  issue,  such  issue 
could  not  take,  and  that  would  defeat  the  declared  intent  of  the 
testator.  It  is  argued  that  you  must  provide  for  the  naked  case  of 
his  dying  under  twenty-one,  for  you  cannot  reject  those  words  as 
surplusage,  or  add  to  them.  You  may  not,  it  is  urged,  read  them 
as  a  gift  over,  if  he  die  under  twenty-one,  without  issue. 

Now,  in  my  opinion,  the  testator  intended  what  he  has  clearly 

'  Sugden's  Law  of  Property,  867.  *  7  Yes.  458. 

'  See  Langston  v,  Lang^ton,  2  Clark  &  F.  194,  239  et  Beq. 
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expressed,  that  his  grandson  should  take  an  estate  tail ;  and  I  think 
that  lie  meant,  what  is  not  clearly  expressed,  that  the  estate 
should  go  over  if  his  grandson  *  died  at  any  time  without  *  92 
issue.  The  reason  why  the  age  of  twenty-one  was  introduced 
was,  I  think,  because  he  did  not  intend  the  grandson  to  take  the 
estate  itself,  that  is,  to  enter  into  the  enjoyment  of  it  until  he  at- 
tained twenty-one ;  for  the  legal  estate  was  in  the  trustees,  and 
they  are  to  supply  maintenance  for  the  son,  whilst  imder  twenty- 
one,  out  of  the  rents.  He  intended  therefore  to  give  the  estate 
over  in  case  his  grandson  never,  in  his  view,  became  entitled  to  it, 
viz.  if  he  died  under  twenty-one,  but  still  not  unless  there  was  a 
failure  of  issue.  And  he  also  intended  it  to  go  over  if  his  grand- 
son did  attain  twenty-one,  and  enter  upon  the  enjoyment  of  the 
estate,  but  should  afterwards  die  without  issue.  And  I  think 
that  we  are  enabled  by  the  rules  of  law  to  give  effect  to  that 
intention. 

The  first  case  cited  at  the  bar,  Soulle  v.  Q-errard^  was  decided 
when  executory  devises  were  not  allowed ;  a  fee  could  not  be 
mounted  on  a  fee ;  but  still  the  case  is  instructive  as  to  tlio  way 
in  which  we  are  at  liberty  to  deal  with  that  which  is  now  before 
us.  The  devise  was  to  the  testator's  son,  Richard,  in  fee,  "  and  if 
he  died  within  the  age  of  twenty-one  or  without  issue,"  then  the 
land  should  be  equally  divided  among  the  testator's  other  sons. 
Richard  died  within  age,  leaving  issue.  Anderson,  Chief  Justice, 
said  that  ^'  if  the  limitation  had  been  single,  viz.  '  if  he  died  with- 
out issue,'  <&c.  it  was  an  estate  tail,  and  explained  the  former  limi- 
tation. And  he  conceived  that  this  part  of  the  limitation, '  if  he 
die  within  age,'  was  utterly  void  ;  for  a  remainder  could  not  de- 
pend upon  a  fee,  and  then  it  is  all  one  as  if  the  limitation  had  been 
single,  *  if  he  die  without  issue,'  so  Richard  had  an  estate  tail." 
Walmsley,  Justice,  agreed,  and  added  that  "if  the  remainder 
might  pass  upon  his  dying  within  age,  yet  it  could  not  be  until  he 
died  without  issue  also;  for  the  words  being  *if  he  died 
within  *age,  or  died  without  issue,  then,'  Ac;  this,  then,  *  93 
which  shows  the  beginning  of  the  remainder  shall  be  when 
he  dies  without  issue,  and  not  before  ;  so  it  is  all  one  as  if  the  dis- 
junctive *  or '  had  been  a  copulative."  Beamond  and  Owen,  Jus- 
tices, agreed,  and  the  latter  added  that,  "  if  the  remainder  might 
commence  upon  the  first  limitation,  yet  it  ought  not  to  commence, 

^  Cro.  Eliz.  525 ;  S.  C.  nom.  So  well  v.  Garret,  Moore,  422. 
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bj  the  words  and  intent,  until  the  other  part  be  performed  also, 
viz.  that  the  devisee  died  without  issue." 

This  is  an  important  authority,  for  although  it  would  be  decided 
differently  now,  because  executory  devises  within  due  limits  are 
valid,  yet  it  shows  that  where  the  first  devise  is  expressly  or  by 
implication  a  devise  in  tail,  a  gift  over  in  case  the  devisee  die 
under  twenty-one,  or  without  issue,  may  be  read  without  alter- 
ation, and  yet  a  death  under  twenty-one  will  not  carry  the  estate 
over,  unless  also  there  is  a  failure  of  issue,  and  if  necessary  to  this 
construction,  the  words  "  if  he  die  under  twenty-one  "  may  be  re- 
jected, and  still  further,  that  "or"  may  be  read  "and,"  and  yet  the 
estate  will  go  over  if  the  first  devisee  die  under  age,  leaving  issue. 
Woodward  v.  Glasbrook^  is  also  an  authority  bearing  on  this 
case.  The  devise  was  to  the  testator's  children,  as  tenants  in  com- 
mon in  tail,  and  if  any  of  them  should  die  before  twenty-one  or 
unmarried,  his  part  should  go  over  to  the  survivors.  Chief  Jus- 
tice Holt  held  that  one  dying  unmarried,  though  he  attained 
twenty-one,  his  share  went  over.  If  the  death  had  been  under 
twenty-one,  but  the  devisee  had  married,  the  estate,  I  apprehend, 
would  not  have  gone  over,  so  as  to  defeat  any  issue  of  the  devisee, 
tenant  in  tail ;  so  that  Holt  appears  to  have  held  that  the 
words  "  shall  die  before  twenty-one  "  were  immaterial,  and 
*  94  *  the  estate  would  go  over  whenever  the  devisee  died  un- 
married. 
This  brings  me  to  the  case  of  Brotvmword  v.  Edwards^  which 
was  so  much  discussed  at  the  bar,  and  I  must  without  reserve  say 
that  I  consider  it  a  binding  authority,  and  I  entirely  subscribe  to 
Lord  Hardwicke's  doctrine  in  it.  I  cannot  upon  any  sound  ground 
distinguish  it  from  the  case  now  before  the  House.  The  estate 
was  devised  to  trustees  and  their  heirs,  to  receive  the  rents  until 
John  Brownsword  should  attain  twenty-one,  in  trust,  to  place 
them  out  to  improve  the  estate ;  and  if  he  should  live  to  attain 
twenty-one,  or  have  issue,  then  to  him  and  the  heirs  of  his  body ; 
but  if  he  should  happen  to  die  before  twenty-one,  and  without 
issue,  then  a  like  gift  to  a  female  child,  &c.  and  over  just  in  the 
same  way.  The  children  were  considered  to  be  the  testator's 
legitimate  offspring ;  John  attained  twenty-one  and  died  without 
issue.  It  was  said  that  this  case  differs  from  the  one  under  appeal, 
inasmuch  as  the  former  was  a  gift  upon  a  contingency,  whilst  in 

»  2  Vern.  888.  •  2  Vea.  Sen.  243  -  247. 
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the  present  an  estate  tail  is  at  once  given ;  but  if  that  difference 
has  any  weight,  I  think  that  it  is  in  favour  of  the  appellants.  Lord 
Hardwicke  relied  upon  the  gift  being  in  tail,  and  upon  the  plain 
intention  of  the  testator  to  give  it  over  and  not  to  let  in  the  testa- 
tor's right  heire ;  he  held  that  John  took  an  estate  tail  when  be 
attained  twenty-one,  and  that  he  would  have  done  so  had  he  had 
issue,  though  he  had  died  before  twenty-one  ;  the  construction  was 
to  give  him  an  estate  tail  in  either  event.  As  to  the  subsequent 
words  in  the  construction  of  wills,  he  said, ''  the  Court  has  con- 
strued the  words  conformably  to  the  intent  of  the  testator,  as  much 
as  possible,  ranging  in  a  different  order  and  transposing  them  to 
comply  therewith  " ;  but  in  that  case  there  was  no  such 
necessity  *  (this  was  what  Lord  Hardwicke  said),  for  there  *  95 
was  ^*a  plain  natural  construction  upon  these  words,  viz. 
if  John  shall  happen  to  die  before  twenty-one,  and  also  shall  hap- 
pen to  die  witiiout  issue,  which  construction  plainly  makes  the 
dying  without  issue  to  go  through  the  whole,  and  fully  answers 
the  intent  which  was  in  that  manner"  ;  Lord  Hardwicke  added 
that  '^  an  estate  tail  is  capable  of  a  remainder,  and  it  is  natural  to 
expect  a  remainder  after  it." 

It  appears,  therefore,  that  in  a  case  I  think  more  difficult  to 
manage  than  tliis.  Lord  Hardwicke  after  '*'  an  estate  tail "  read  the 
words  '^  if  John  should  happen  to  die  before  the  age  of  twenty- 
one  years,  and  without  issue  "  ;  thus,  '^  If  John  should  happen  to 
die  before  twenty-one,  and  [also  should  happen  to  die]  without 
issue."  This  effected  the  intention  of  the  testator  by  plainly  con- 
struing the  words  ^^  dying  without  issue  "  to  go  through  the  whole* 
sentence. 

Tiiis  construction  I  am  prepared  to  adopt,  and  to  apply  it  to  this 
case ;  Lord  Hardwicke  did  not  convert ''  and"  into  ^'  or,"  although 
that  may  be  done  in  favour  of  the  intention  just  as  "  or  "  may  be 
read  '*  and  "  when  the  intention  requires  it :  Bell  v.  Phyn}  It  is  said 
that  the  construction  in  BrownBWord  v.  Edwards  gave  no  effect  to 
the  words  "  die  under  twenty-one,"  but  full  effect  was  given  to 
them  by  reading  them  as  connected  with  the  subsequent  words, 
'^  without  issue  "  ;  and  it  is  no  objection  that  by  this  construction 
the  words  give  no  additional  force  to  the  devise,  for  the  construc- 
tion does,  taking  the  words  altogether  and  giving  full  effect  to . 
them  all,  effectuate  the  clear  intention  of  the  testator. 

*  7  Ves.  458. 
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The  later  case  of  Dot  t.  Jessep  ^  may  be  considered  as  similar  to 
the  one  before  this  Honse,  and  the  Court  of  King's  Bench, 

*  96    not  in  words  overruling  the  well-considered  *  case  of  Brown- 

9wardY.  Edwards^  decided,  in  direct  opposition  to  tlic  principle 
upon  which  it  was  determined,  that "  and  "  was  to  receive  its  natural 
construction,  and,  therefore,  that  although  the  first  devise  was  to 
an  infant  in  tail,  yet  the  gift  over,  if  he  should  happen  to  die 
under  twenty-one  and  without  issue,  required  both  events  to  hap- 
pen, and  the  devise  over  was  held  to  fail  as  the  first  devisee  at- 
tained twenty-one,  although  he  died  without  issue.  My  noble  and 
learned  friend,  the  LoYd  Chancellor,  considered  that  he  had  to 
elect  between  Lord  Hardwicke's  decision  and  the  late  decision  of 
the  Court  of  King's  Bench,  and  he  felt  himself  bound  by  the  latter. 
The  cases  were  well  calculated  to  embarrass  the  Court,  but  now 
that  the  case  has  been  more  fully  considered,  I  think  that  your  Lord- 
ships will  be  inclined  to  support  the  earlier  authority.  Mr.  Feame, 
who  refers  carefully  to  Brownsword  v.  Edwards^  treats  it  as  a  clear 
authority.^  The  case  of  Doe  v.  Je%%ep  was  hastily  decided  and 
not  well  considered.  Independently  of  what  must  occur  to  every 
one  who  reads  it,  and  which  has  been  pointed  out  by  my  noble  and 
learned  friend,  that  the  distinction  there  drawn  by  Lord  Ellen- 
borough  is  one  that  cannot  be  maintained  for  a  moment,  I  say  in- 
dependently of  that  the  Judges  of  that  Court  actually  decided 
this  important  point  of  law  without  hearing  both  sides,  and  their 
reasons  show  that  they  did  not  accurately  distinguish  between 
cases  where  the  first  devise  is  in  fee,  and  the  case  before  them,  where 
the  devise  was  in  tail.  This  is  proved  by  what  fell  from  two  of 
the  learned  Judges  during  the  argument.  In  delivering  judgment 
the  Chief  Justice  thought  that  no  inconvenience  would  ensue  by  con- 
struing the  word  '^  and  "  in  its  natural  sense,  so  that  he  considered 

it  unimportant  that  the  gifts  over  were  all  destroyed  by  this 

*  97    construction.     *  Le  Blanc,  Justice,  said  that  the  case  ^'  was 

so  far  distinguishable  from  Broumsword  v.  Edwards^  that 
there  the  word '  and '  was  construed  *  or ' "  (which  we  have  seen  was 
not  the  case),  "  to  prevent  the  working  of  an  injury  to  the  issue  ; 
here  *  and  '  is  required  to  be  construed  '  or '  in  order  to  work  the 
very  injury,  to  avoid  which  in  other  cases  the  Courts  have  construed 
^  or '  to  be '  and.'  Then  reading  it  in  the  natural  sense  of  the  word, 
the  son  having  attained  twenty-one,  the  limitation  over,  which  was 

M2  East,  288.  *  Cont  Rem.  506 ;  Exec.  Dev.  142. 
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oul>  to  take  efiect  if  he  died  before  twenty-one  and  without  issue, 
was  defeated."  Bayley,  Justice,  added :  ^'  If  the  son  had  died 
under  twenty-one,  leaving  issue,  the  construction  contended  for  by 
the  plaintiff's  counsel  would  have  left  the  testator  intestate  as  to 
such  issue,  which  was  clearly  against  his  intention."  These  ob- 
servations prove  that  the  real  nature  of  the  case  was  misunderstood ; 
for,  as  the  first  devisee  took  an  estate  tail  and  not  an  estate  in  fee, 
the  construction  adopted  by  Lord  Hardwicke  would  not  have  de- 
feated the  issue  in  any  case  which  could  happen  ;  I  submit,  there- 
fore, to  your  Lordships  that  the  case  of  Doe  v.  Jessep  cannot  be 
relied  upon  as  an  authority. 

It  so  happened  when  the  case  now  before  the  House  was  heard 
upon  appeal  in  the  Court  below,  that  the  authority  of  Browmword 
V.  Udwards  had  recently  come  before  the  Court  of  Exchequer,  in 
the  case  of  Mortimer  v.  Hartley}  and,  in  an  elaborate  written 
judgment  delivered  by  my  noble  and  learned  friend  opposite, 
Brownsword  v.  Edwards  was  recognised  as  a  clear  binding  au- 
thority ;  and  JDoe  v.  Jessep^  which  had  been  relied  upon  in  the 
argument,  was  manifestly  passed  over  as  of  no  weight.  It  unfor- 
tunately happened  that  this  case  was  not  referred  to  before  my 
noble  and  learned  friend  the  Lord  Chancellor,  and  he  had  not 
therefore  the  benefit  of  the  opinion  of  the  Court  of  Excheq- 
uer. 

*  In  the  case  in  the  Exchequer,  after  successive  estates  tail  *  98 
to  a  son  and  daughter,  the  testator  declared  that  if  both  of 
them  should  die  under  twenty-five,  or  without  leaving  lawful 
issue,  he  gave  the  estate  to  his  brother  in  fee.  The  second  devisee 
in  tail  died  an  infant,  and  without  having  been  married.  The  first 
devisee  in  tail  attained  twenty-five,  and  died  without  issue.  The 
Court  of  Exchequer  relied  upon  the  first  gift  being  in  tail,  and, 
acknowledging  Brownsword  v.  Edwards  as  a  binding  authority,  fol- 
lowed it  strictly,  and  read  the  words  as  they  were  found,  be- 
cause, by  that  construction,  in  the  event  which  happened  the  estate 
would  go  over  to  the  brother  according  to  the  testator's  intention. 
But  they  observed,  that,  if  in  the  case  before  them  any  change  in 
the  language  should  be  made,  the  one  which  would  be  most  likely 
to  effectuate  the  intent  of  the  testator,  would  be  to  read  the  words 
as  if  they  had  been, ''  and  if  John  and  Ann  should  die  under  age 
or  at  any  time  without  issue."     By  so  reading  them  the  issue 

*  6  Exch.  47. 
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would  take  if  their  parents  died  under  twenty-five,  and  the  brother 
would  succeed  on  the  determination  of  the  estate  tail.  But  if  this 
could  not  be  done,  they  thought  they  ought  to' make  no  change  at 
all.  They  did  not,  therefore,  as  the  event  did  not  require  it,  con- 
strue the  words  as  embracing  every  event  without  varying  them  ; 
but  they  clearly  intimated  that  they  would  have  fully  followed  out 
the  decision  of  Lord  Hardwicke,  if  the  circumstances  had  required 
it.  I  need  not  say  that  I  now  entertain  great  doubt  what  that  de- 
cision might  have  been,  because  my  noble  and  learned  friend  op- 
posite now  thinks  that  this  case  below  was  rightly  decided.  He  of 
course  could  not  have  been  aware  of  the  construction  which  I  have 

I 

now  put  upon  the  judgment  which  was  delivered  by  him  in  the 
Court  of  Exchequer. 

My  Lords,  as  I  understand,  the  ground  upon  which  the 
appeal  is  now  to  be  dismissed,  is  one  that  really  goes  back 
*  99  *  to  Fairfield  v.  Morgan}  My  noble  and  learned  friend,  as  I 
understood  him,  of  course  not  overruling  it,  because  it  is 
impossible  to  do  so  (it  is  the  established  law  of  this  country,  and 
we  have  not  the  power  to  overrule  it),  but  giving  an  opinion  that 
if  that  case  were  now  to  be  decided,  he  should  be  inclined  to  come 
to  a  different  decision,  and  relying  simply  upon  the  words  of  the 
devise,  not  to  give  effect  to  the  gift  over  in  a  case  very  likely  to 
happen,  and  which  nobody  denies  that  the  testator  intended  to 
provide  for.  That  would  bring  us  back  to  a  rule  of  law  which  I 
believe,  as  I  understand  tlie  law  at  present,  does  not  exist.  No- 
body is  more  disposed  than  I  am  to  abide  by  clear  words,  and  to 
give  to  them  their  natural  and  grammatical  meaning  ;  but  I  never 
did,  and  I  never  can  come  to  this  conclusion,  that  the  words  of  a 
will  cannot  admit  of  modification  according  to  tlie  real  intention 
of  the  testator,  as  you  find  it  from  other  expressions,  or  from  the 
whole  context  of  the  will.  It  is  difficult  to  lay  down  any  abstract 
rule  upon  the  subject,  but  where  I  find  the  intention  and  I  find 
words  pointing  out  the  intention,  and  that  if  I  give  to  the  words 
their  simple  meaning  according  to  grammar  and  according  to  their 
plain  primi  facie  import,  I  defeat  the  intention,  I  hold  that  I  am 
bound  by  every  rule,  both  of  few  and  equity,  to  see  whether  I  can- 
not give  to  them,  by  natural  construction,  an  import  which  will 
effectuate  and  not  defeat  the  intention. 

Now  take  the  case  of  Fairfield  v.  Morgan,    There  one  word 

>  2  New  Rep.  88. 
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was  substituted  for  another,  and  the  word  substituted  is  directly 
opposite  in  meaning  to  the  one  for  which  it  is  substituted.  That 
is  the  law  of  this  country,  decided  in  this  House,  and  which  has 
been  followed  ever  since,  and  no  one  doubts  it.  There,  so  far 
from  giving  the  words  their  natural  meaning,  this  House 
felt  itself  at  liberty  to  *  change  the  words.  The  testator  ^100 
had  expressed  what  he  meant  in  case  two  events  should 
happen,  using  the  disjunctive  conjunction  '^  or,"  instead  of  the  copu- 
lative "  and."  Tou  said  he  could  not  mean  that.  He  had  given  an 
estate  in  fee,  and  that  estate  would  go  over  if  the  party  died  under 
twenty-one,  unless  you  altered  the  word.  Then  you  took  the 
liberty  of  altering  the  word  by  introducing  another  word,  in  order 
to  do  that  which  this  House,  as  a  judicial  tribunal,  and  every  other 
judicial  tribunal  is  bound  to  do,  namely,  in  order  to  effectuate  the 
intention  of  the  testator. 

It  appears  to  me,  therefore,  I  confess,  that  the  decision  in  this 
case  will  go  very  far,  I  will  not  say  to  overrule  Fairfield  v.  Morgan^ 
because  it  cannot  be  overruled,  but  to  shake  the  principle  of  it. 
It  will  lead  to  simply  looking  at  the  words  superficially,  in  order 
to  ask,  ^^  What  do  the  words  mean  ?  we  will  abide  by  the  words 
and  take  them  as  we  find  them."  Now  that  would,  no  doubt, 
avoid  a  great  many  difficulties ;  but  I  confess  I  do  not  think  that 
that  is  a  rule  by  which  we,  as  a  judicial  tribunal,  should  be 
guided.  I  can  only  say,  therefore,  with  great  respect  for  my 
noble  and  learned  friend,  that  I  entertain  as  clear  an  opinion  as  I 
ever  did  in  any  case,  that  according  to  the  true  construction  of  the 
rule  of  law  as  applied  to  this  case,  the  gift  over  is  a  perfectly  good 
one^  and  that  it  falls  directly  within  the  authority  of  Brownsword 
V.  JSdwards.  And  I  never  can  press  too  much  upon  your  Lord- 
ships' attention  that  the  whole  depends  upon  the  first  gift  being  in 
tail,  not  being  in  fee,  and  that,  therefore,  we  are  at  liberty,  without 
affecting  in  any  manner  the  estate  given  to  the  first  devisee  in  tail, 
to  read  the  words  introducing  the  gift  over  without  violence  at  all. 
By  a  natural,  and,  I  think,  an  easy  construction,  adopting  the 
rule  laid  down  by  Lord  Hardwicke,  we  are  at  liberty  to  give  effect 
to  the  gift  over.  That  case,  upon  that  very  elaborate  judgment, 
was  for  many  years  considered  an  authority.  Mr.  Fearne 
treats  it  as  such,  and  *  speaks  of  it  without  intimating  the  *  101 
slightest  doubt  or  hesitation  as  to  its  being  law.  And  then, 
with  regard  to  the  case  of  Doe  v.  Jessep.     We  cannot  read  without 
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respect  the  names  of  the  very  learned  persons  by  whom  that  case 
was  decided ;  but,  seeing  the  way  in  which  it  was  decided,  and  the 
evidently  mistaken  reasons  that  were  given  for  the  decision,  I  can- 
not think  that  that  is  an  authority  wliich  can  overrule  the  well- 
considered  case  of  Brownsword  v.  Edwards,  And  although  it  is 
true,  as  my  noble  and  learned  friend  has  remarked,  that  Doe  v. 
JeBsep  has  been  decided  a  good  many  years,  I  must  observe  that 
Brownsword  v.  Edwards  was  decided  a  good  many  years  before 
that,  and  I  have  no  hesitation  in  saying  that  it  is  entitled  to  much 
greater  weight  as  an  authority. 

Then,  my  Lords,  considering,  as  I  must  consider,  the  matter  iu 
the  way  I  have  submitted  it  to  your  Lordships,  and  which  I  have 
done  in  justification  of  the  opinion  I  entertain,  and  in  order,  so  far 
as  any  statements  of  that  opinion  can  go,  that  the  law  may  be  kept, 
as  far  as  may  be,  within  the  course  in  which  it  has  usually  flowed, 
I  come  to  the  second  question,  and  upon  that  I  have  an  equally 
clear  opinion,  unfortunately,  differing  also  from  that  of  my  noble 
and  learned  friend.  I  did  not  understand,  in  listening  to  my  noble 
and  learned  friend's  explanation,  and  I  do  not  at  this  moment  un- 
derstand, where  is  the  distinction  between  Hemlington  and  Stain- 
ton.     I  will  read  to  your  Lordships  what  I  wrote  upon  this  point. 

But  if  I  am  wrong  as  to  the  operation  of  the  devises,  the  questiou 
then  arises  whether  the  two  estates,  by  force  of  the  ultimate  trust, 
do  not  go  over  to  the  Darnells.  The  Vice- Chancellor  decided  that 
they  did,  and  did  not  give  any  opinion  on  the  point  of  law  which  I 
have  already  considered.  I  have  seen  a  shorthand  writer's  note  of 
the  judgment  of  the  Vice-Chancellor,  which  appears  to  me  to  be 

an  imperfect  and  incorrect  report  of  what  must  have  fallen 
*  102    from  *  that  learned  Judge.     My  noble  and  learned  friend 

held  that  the  Stainton  estate  did  pass  to  the  Darnells  under 
the  ultimate  trust,  but  that  the  Hemlington  estate  (which  also  is 
in  the  parish  of  Stainton)  did  not,  but  descended  to  the  heir  at  law. 
He  expressed  considerable  doubt  upon  each  point,  but  felt  himself 
bound  to  defeat  what,  as  it  appears  to  me,  was  the  testator's  inten- 
tion. 

In  considering  this  point,  we  assume  that  the  limitations  over 
were  contingent,  and  that  the  contingency  did  not  happen.  Now 
in  that  view  the  case  stands  thus ;  and  perhaps  we  shall  more 
readily  apprehend  the  point  if  we  put  the  trusts  of  the  two  estates 
in  juxtaposition.     First,  the  two  estates  are  given  to  Robert  and 
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the  heirs  of  his  body,  "  but  in  case  he  shall  die  under  the  age  of 
twenty-one,  and  without  issue," 

The  Hemlington  estate  is  to  And  the  Stainton  estate  to  be 
be  in  trust  for  Ann  Watson,  and  in  trust  to  pay  the  rents  to  his 
the  heirs  of  her  body  ;  son  Richard  for  his  life,  subject 

But  in  case  she  shall  die  under    to  conditions  ; 
twenty-one,  and  without  issue,        And  after  his  decease,  or  other 
upon  such  and  the  same  trusts    sooner  determination  of  his  life 
as  are  hereinafter   declared  of   interest, 

my  farm  at  Stainton  aforesaid,        In  trust  to  pay  the  rents  to 
viz. :  Richard's  wife  during  her  widow- 

To  Richard  for  life,  &c.    Re-    hood  ; 
mainder  to  his  wife  during  wid-        "And    subject    to    the  trusts 
owhood,  "and,  subject   to  the    hereinbefore    thereof    declared, 
trusts  hereinbefore  thereof  do-    the  same  farm  shall  be 
clared,  the  same  shall  be  "  In  trust  for  his  three  grand- 

In  trust  for  the  three  grand-  children  (the  Darnells)  as  ten- 
children  as  tenants  in  common,  ants  in  common,  their  respective 
their  heirs  and  assigns  for  ever,    heirs  and  assigns  for  ever." 

So  that,  in  the  events  provided  for,  the  two  estates  origi- 
nally *  given  to  Robert  would  be  reunited  and  go  to  the    *  108 
Darnells. 

It  admits  of  no  doubt  that  the  ultimate  trust  of  the  Stainton 
estate  must  be  added  to  the  previous  declared  trusts  of  the  Hem- 
lington estate.  It  seems  difficult  to  maintain  that  the  same  trust 
of  both  estates  will  not,  if  the  events  happened,  carry  over  both  of 
them.  Tlie  Stainton  estate  was  held  to  go  over  on  solid  grounds. 
The  ultimate  trust,  being  "  subject  to  the  trusts  hereinbefore 
declared,"  carried  every  interest  which  the  testator  had  not  before 
parted  with.  The  devisees,  of  course,  took  subject  to  the  contin- 
gencies and  estates,  whatever  they  were,  before  declared  or  given  ; 
but  tliey  did  not  take  upon  the  contingencies,  or,  in  other  words, 
their  remainder  in  fee  did  not  depend  upon  the  contingency  taking 
effect.  If,  as  the  event  happened,  it  failed,  but  the  prior  estate, 
as  the  event  also  happened,  also  failed,  they  would  take.  The 
ultimate  devise  was,  in  effect,  a  devise  of  all  the  testator's  remain- 
ing interest  in  the  estate,  so  as  wholly  to  exclude  the  heir  at  law. 

Now  we  have  seen  that  the  devise  of  the  Stainton  estate  was  "  iu 
case  Robert  should  die  under  twenty-one,  and  without  issue." 
That  was  a  contingency  which  we  assume  never  happened ;  yet 
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that  contingency  was  held  not  to  override  the  ultimate  devise  to 
the  Darnells.  Therefore,  the  circumstance  that  the  gift  over  was 
the  last  in  the  series  which  followed  the  expression  of  the  contin- 
gency upon  which  the  estate  was  given  over,  did  not  operate  to 
confine  this  ultimate  gift  like  the  gifts  which  precede  it,  to  the 
happening  of  the  contingency. 

What,  then,  is  the  distinction  between  the  ultimate  gift  of  Hem- 
lington  and  the  ultimate  gift  of  Stainton  ?  The  gifts  over,  in  the 
first  instance,  were  both  upon  a  contingency,  and  upon  the 
*104  same  contingency,  viz.  Robert's  death*  under  twenty-one, 
and  without  issue ;  and  that  contingency,  although  it  was 
held  to  have  failed,  did  not  prevent  effect  being  given  to  the  ulti- 
mate gift  to  the  Darnells.  Now  the  only  distinction  as  to  Hem- 
lington  is,  that  after  an  estate  tail  in  Ann,  the  like  condition  is 
repeated,  viz.  in  case  she  shall  die  under  twenty-one,  and  without 
issue,  and  that,  I  assume,  failed  like  the  former  one  to  take  effect. 
But  this  contingency  was  held,  upon  appeal,  to  govern  the  trust 
for  the  Darnells,  and  to  make  H  dependent  upon  that  contingency, 
which  not  having  happened,  the  trust  failed,  and  the  estate  went 
to  the  heir  at  law,  but  the  like  contingency  as  to  both  estates  was 
held  not  to  affect  the  ultimate  trust  at  Stainton.  If,  therefore, 
both  estates  had  been  given  to  the  son  and  his  wife,  and  then  to 
the  Darnells,  they  would  have  taken  both,  as  they  have  taken  one 
of  them,  notwithstanding  the  contingency  had  not  happened. 
This,  I  think,  was  rightly  decided. 

The  simple  question  then  is,  whether  the  introduction  into  the 
trusts  of  Hemlington  of  another  limitation,  with  a  contingent  gift 
over  in  all  respects  similar  to  the  one,  and  with  the  like  contin- 
gency, which  preceded  the  gift  of  Stainton,  can  vary  the  con- 
struction ?  Now,  can  it  matter  whether  there  be  one  contingent 
gift  over,  or  two  such  gifts  ?  In  either  case  the  gifts  follow  a  con- 
tingency ;  but  that  does  not  affect  the  ultimate  trust,  because  it  is 
not  dependent  upon  any  contingency,  but  is  only  subject  to  the 
trusts  before  declared.  The  construction  would  be  the  same  if 
twenty  different  contingencies  had  before  been  provided  for.  I 
should  hold  this  opinion  if  the  gift  of  Hemlington  stood  alone ; 
but  I  consider  the  decision  as  to  the  Stainton  estate,  of  which  I 
approve,  as  an  authority  for  the  like  construction  as  to  the  Hem- 
lington estate.  I  could  not  hold  that  the  ultimate  trust  of  the 
latter  estate  took  effect,  notwithstanding  that  Robert  attained 
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twenty-one,  *  and  yet  was  prevented   from  having  that    *  105 
operation,  because  Ann  attained  twenty-one.    To  sustain 
that  view  we  must,  I  think,  overrule  the  decision  in  both  of  the 
Courts  below  as  to  the  Stainton  estate ;  and  that  I  am  not  pre- 
pared to  do. 

Now  I  am  bound  to  add,  though  I  have  great  respect  for  what 
has  fallen  from  my  noble  and  learned  friend,  I  cannot  see  the  dis- 
tinction he  draws  between  the  two  estates.  I  understood  him  to 
say  that  there  were  two  contingencies ;  but  I  have  not  heard  any 
distinction  as  to  the  general  effect  of  a  gift  over  being  open  to  a  dif- 
ferent construction  according  to  whether  there  be  one  contingency 
or  two  contingencies.  One  contingency  has  been  held  not  to  af- 
fect the  gift  over,  "  subject  to  the  trusts  before  declared."  You 
take  every  thing  that  is  not  disposed  of.  Two  contingencies  have 
been  held  to  prevent  the  estate  from  going  over,  yet  it  is  given  in 
exactly  the  same  words,  "  subject  to  the  trusts  before  declared.'* 
Therefore,  although  I  have  no  doubt  I  am  wrong,  because  both 
my  noble  and  learned  friends  think  so,  for  they  have  seen  what  I 
have  written,  and  of  course  it  has  failed  to  make  any  impression 
upon  them ;  yet  I  must  say,  that,  having  carefully  considered  this 
case,  I  am  utterly  unable  to  see  where  my  reasoning  is  wrong.  Of 
course  the  decision  of  your  Lordships  will  be  against  the  appeal, 
and  will  affirm  the  decree  below. 

Lord  Wensleydale.  —  My  Lords,  I  have  paid  the  closest  at- 
tention to  this  case,  and  to  the  arguments  at  your  Lordships'  bar, 
and  also  to  the  opinion  of  my  noble  and  learned  friend  opposite, 
the  notes  of  which  he  had  the  kindhess  to  communicate  to  me  a 
few  days  ago.  I  have  fully  considered  the  reasoning  on  both  sides, 
and  have  determined  that  I  ought  to  concur  in  recommend- 
ing your  Lordships  to  affirm  the  order  of  my  *  noble  and  *  106 
learned  friend  on  the  Woolsack,  though  with  the  hesitation 
that  any  one  must  naturally  feel  when  such  authorities  disagree. 
I  think  that  my  noble  and  learned  friend  on  the  Woolsack  was 
right  in  the  construction  which  he  put  upon  the  clause  in  the  will 
ou  which  the  case  depends.  I  have  been  long  and  deeply  im 
pressed  with  the  wisdom  of  the  rule,  now,  I  believe,  universally 
adopted,  at  least  in  the  Courts  of  Law  in  Westminster  Hall,  that 
in  construing  wills  and  indeed  statutes,  and  all  written  instru- 
ments, the  grammatical  and  ordinary  sense  of  the  words  is  to  be 
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zdMT^  V,,  iir.I«fli  chat  vifil.i  feaii  31  icme  aJre^Lriln-,  or  some 

vhlch  ca^e  tl:>e  grarr.garfi'al  azL«i  irilzisrj  nsse  o^  ibe  vords  may 
he  sn#>i.\:^^  so  a§  to  aT:{ii  iltai  tteoriiTr  a::i  ir-or-cssteccy,  bat 
mt>  i'\ri:Ji:r}  Tlis  »  Lil«i  'i^iTn  "j  Mr.  JxscSee  B:ir::cu  in  a  rery 
exe»^!l-r.:  ocviicc  wiiicii  25  ;o  ce  :-:iir.«i  ia  ±e  case  of  ITnf  wWoa  t. 

Ty.>  eHfi^jwioa  iIiaj  :b»  r^«»  cf  coc<cm-r^oc  is  to  be  the  inten- 

* 

lk»r*  of  li.e  teataior  is  azc  tij  Lea-i  hi:o  error,  because  ihat  vwd  is 
ea{A^'>  of  ije;:ig  nr.deT5ii»i  iik  tw^o  senses,  tix.  as  descripdre  of 
that  vh:o:h  tlie  testator  intend^i  to  do.  and  c-f  tliit  vhich  is  the 
mearilr.^  of  the  vords  he  has  used.  The  vill  most  be  in  writing, 
and  th<i>  or.Ij  qaestioa  b«  vhat  i«  the  meaning  of  the  vords  used  in 
that  wniiTiZ'  To  ascertain  which  cTerr  part  of  it  most  be  con- 
sidered wi:h  the  help  of  th3ee  surrounding  circamstances,  vliich 
Stfe  adcni'r-ible  in  CTidecce  to  explain  the  Tords<.  and  put  the  Conrt 
M  nearly  as  poesible  in  the  situation  of  the  writer  of  the  instru- 
ment, according  to  the  principle  laid  down  in  the  excellent  work 
of  ^ir  Jame9  Wigram  on  that  subject. 

Adopting  that  rule,  I  think  that  the  words  of  the  clause 
*  107  *  in  question  ought  to  be  read  in  their  ordinary  sense,  Tiz. 
that  the  trust  estate  was  to  go  oren  in  the  double  event  of 
Bobert  Watson  dying  before  twenty-one.  and  without  issue,  which 
event  not  having  happened  the  limitation  over  would  not  take 
eflTect.  It  cannot  certainly  be  said  that  such  construction  would 
lead  to  any  absurdity  whatever,  nor  to  any  absolute  inconsistency 
with  the  context.  Who  shall  say  that  the  testator  might  not  have 
thought,  that  if  Bobert  attained  twenty-one  he  woidd  be  able  to 
cut  off  the  entail,  and  provide  for  his  family,  and  so  no  ulterior 
limitation  would  be  necessary  ?  If  the  words  were  quite  dear  we 
could  not  alter  them,  in  order  to  carry  into  effect  what  might 
reasonably  be  conjectured  (but  it  would  have  been  conjecture 
only)  to  have  been  the  design  of  the  testator.  If,  for  instance,  the 
words  had  been  **  or  should  die  under  twenty-one  without  issue,"  in- 
stead of  the  word  ^*  and,"  they  could  not  have  been  understood  in 
any  other  sense,  and  the  limitation  over  would,  in  the  event  which 
has  happened,  have  been  defeated. 
The  whole  difficulty  in  this  case  arises  from  the  expression, 

•  Sec  Edgcworth  v,  Edgeworth,  Law  Rep.  4  H.  L.  37. 

•  See  Ante,  p.  76,  n.  (A). 
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^^  but  in  case  he  shall  die  under  the  age  of  twenty-one  years  and 
without  issue,"  which  expressions  are  capable  of  being  read  as 
similar  expressions  were  by  Lord  Hardwicke  in  the  case  of  Browrir 
9word  y.  Edwards.^  And  the  simple  question  is,  whether,  in  this 
case,  w^e  are  bound  to  read  the  words  in  the  same  way  as  was  done 
in  that  case. 

Now  I  must  say  that  having  heard  the  observations  of  my  noble 
and  learned  friend  opposite,  so  fully,  distinctly,  and  clearly  stated, 
I  have  had  great  doubt  as  to  the  propriety  of  the  opinion  I  have 
formed  ;  and  with  the  high  respect  I  feel  for  his  opinion,  I 
have  hesitated  in  coming  to  *  a  conclusion  at  variance  with  *  108 
it.  But  the  principle  of  construction  which  I  have  laid 
down  is  in  my  mind  of  such  paramount  consequence,  that  I  think 
it  much  more  important  to  adhere  to  it  than  to  follow  the  authority 
of  the  previous  decision  of  Courts  upon  words  in  other  wills 
resembling  those  used  in  the  present.  We  are  bound  by  decided 
cases,  for  the  sake  of  securing  as  much  certainty  in  the  adminis- 
tration of  the  law  as  the  subject  is  capable  of.  But  when  the 
decision  is  not  upon  some  rule  or  principle  of  law,  but  upon  the 
meaning  of  words  in  instruments  which  differ  so  much  from  each 
other,  and  when  the  proper  construction  is  so  varied  by  the  pe- 
culiar circumstances  of  each  case,  it  seldom  happens  that  the 
words  of  one  will  are  a  sure  guide  for  the  construction  of  words 
resembling  them  in  another.  Besides,  the  salutary  rule  of  con- 
struction I  have  mentioned  may  have  been  misapplied  in  the 
particular  cases,  and  then  they  really  become  of  no  binding  au- 
thority at  all. 

When,  indeed,  by  any  course  of  decisions,  words  have  acquired 
a  particular  signification,  it  may  be  presumed  that  the  framer  of 
the  instrument  uses  them  in  the  sense  so  acquired,  and  it  is  fitting 
so  to  construe  them.  But  when  there  has  been  an  instance  or 
two  only  of  the  words  being  read  in  a  different  sense  from  that 
which  they  naturally  bear,  we  cannot  make  any  such  presumption. 
Now  there  is  only  one  case  of  such  a  construction  of  these  words, 
that  of  Broumsward  v.  Edwards^  which  bears  upon  this  question « 
There  the  testator  gave  his  estates  to  trustees  and  their  heirs  in 
trust  to  receive  the  rents  and  profits,  and  place  them  out  at 
interest  for  the  improvement  of  the  estate  till  his  son  John 
should  attain  twenty-one,  and  if  he  should  live  to  attain  twenty- 

'  2  Vez.  Sen.  247. 
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*  109    one,  or  have  issue,  then  to  John  *  and  the  heirs  of  his 

bodj  ;  hut  if  John  should  happen  to  die  before  the  age  of 
twenty-one,  and  without  issue,  then  in  trust  till  his  daughter 
should  attain  twenty-one  ;  and  if  she  should  happen  to  die  (using 
exactly  the  same  words),  then  over.  Consequently  as  soon  as 
John  attained  twenty-one,  or  had  issue,  though  he  died  before 
twenty-one,  a  fee  tail  vested  in  the  son.  He  did  attain  twenty- 
one,  and  had  that  fee  tail,  as  he  would  have  had  if  he  had  had 
issue.  And  Lord  Hardwicke  held  that  the  subsequent  words 
could,  by  a  natural  construction,  be  read  as  importing  that  if 
John  should  happen  to  die  before  twenty-one,  and  also  should 
happen  to  die  without  issue,  and  so  providing  for  the  determina- 
tion of  the  estate  tail,  the  estate  should  go  by  way  of  remainder 
to  the  daughter. 

The  observation  sometimes  made  on  this  case,  that  Lord  Hard- 
wicke read  ''  or  "  for  '^  and  "  is  not  correct,  and  this  is  pointed  out 
and  explained  in  the  case  of  Mortimer  v.  Hartley}  If  he  had  done 
so,  he  would  have  deprived  the  son's  issue  of  tlie  estate  in  case  the 
son  had  died  before  twenty-one  with  issue,  which  would  have  been 
a  strong  objection  to  that  construction ;  for,  in  construing  wills, 
the  events  which  might  possibly  have  happened  as  well  as  those 
which  did  happen  are  to  be  considered.  The  decision,  however,  is 
not  open  to  this  objection,  for  this,  as  has  been  already  stated,  is 
obviated  by  putting  the  somewhat  forced  construction  on  the  words 
which  Lord  Hardwicke  adopted. 

Upon  fully  considering  that  case,  I  think  it  may  be  well  doubted 
whether  the  true  construction  of  the  words  was  not  after  all  the 
natural  and  ordinary  one,  viz.  that  if  the  son  should  attain  twenty- 
one,  or  have  issue,  then  he  should  have  an  estate  tail ;  but  that  on 
the  other  hand  if  he  died  under  twenty-one  and  had  no 

*  110    issue,  the  estate  *  should  go  to  the  daughter.     This  is  the 

simple  and  natural  meaning  of  the  words.  There  was 
nothing  in  the  least  unreasonable  in  it,  and  it  was  unnecessary  to 
recur  to  the  very  unusual  construction  adopted  by  Lord  Hardwicke. 
But  be  this  as  it  may,  this  case  has  not  been  followed  by  any  uni- 
form course  of  other  decisions,  so  as  to  make  it,  upon  the  princi- 
ple above  explained,  binding  upon  us  in  the  construction  of  simi- 
lar words  in  this  will.  On  the  contrary,  it  is  directly  impugned  by 
that  of  Doe  d.  Usher  v,  Jesseip^  where  the  natural  and  ordinary 

»  6  Exch.  47-60.  «  12  East,  288. 
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senso  of  the  same  words  was  adopted.  In  that  case  Lord  Ellen- 
borough  expressed  himself  in  very  strong  terms  in  favour  of  the 
rule  of  construction  above  stated.  The  criticisms  which  have 
been  made  on  that  case,  that  both  sides  were  not  heard ;  that  it 
was  not  argued  at  full  length,  and  that  the  short  observations  of 
Mr.  Justice  Le  Blanc  and  Mr.  Justice  Bajley  were  not  correct,  do 
not  appear  to  me  to  detract  from  its  authoritj.  The  opinions  did 
not  affect  the  principle  of  the  decision,  nor  did  it^require  a  long 
argument  to  enforce  and  apply  the  sound  rule  of  construction  so 
forcibly  expressed  by  Lord  EUenborough.  I  think  that  there  is  no 
rule  more  useful  and  important  in  the  construction  of  written 
instruments  than  this ;  and  that  it  is  by  much  the  wisest  course  to 
abide  by  it. 

The  result  is,  that  the  double  event  not  having  happened  of 
Robert  Watson  having  died  under  twenty-one  and  without  issue, 
none  of  the  remainders  expectant  upon  his  estate  has  taken  effect, 
and  the  ultimate  remainder  is  undisposed  of  by  the  first  part  of 
his  will.  Upon  the  second  part  of  the  case,  I  concur  with  my 
noble  and  learned  friend  on  the  Woolsack,  in  the  opinion  he  has 
expressed  as  to  the  Hemlington  estate  being  undevised  by 
the  last  clause.  I  am  *  rather  inclined  to  think  he  might  *  111 
have  gone  further,  and  said  that  not  only  the  Hemlington 
estate,  but  also  the  Stain  ton  estate,  was  undevised,  but  as  part  of 
the  decree  relating  to  Stainton  is  not  appealed  against,  that  be- 
comes immaterial. 

I  therefore  concur  in   the  opinion  of  my  noble  and  learned 
friend  on  the  Woolsack,  that  this  appeal  ought  to  be  dismissed. 

The  Lord  Chancellor.  —  With  respect  to  the  costs  we  make 
no  order,  but  simply  dismiss  the  appeal. 

Order  affirmed^  and  appeal  dismissed. 

[85] 


112  CASES  IN  THE  HOUSE  OP  LOSD& 


*  112  •  HONEYMAN  v.  MARRYATT. 

1857.    ICaj  28. 

Alexander  Honetman,  Appellant. 
Joseph  Mabbyatt,  Respondent. 

A  letter  accepting  an  offer  to  pnrcbaae  an  estate  on  the  terms  stated  In  an  adver- 
tisement, added  a  sum  for  deposit  and  a  day  for  completing  the  purchase :  no 
reply  was  given  to  this  letter :  — 

Held  that  there  was  no  complete  contract  on  which  to  sustain  a  hiU  for  specific 
performance. 

An  estate  was  advertised  by  the  respondent  for  sale.  The  ap- 
pellant proposed  to  purchase  it,  and  authorised  his  solicitor  to 
make  an  offer  of  a  certain  sum  of  money  for  it.  The  respondent's 
estate  agent  on  the  4th  of  April  wrote  to  the  appellant's  solicitor : 
'^  Mr.  Marryatt  has  authorised  us  to  accept  the  offer,  subject  to  the 
terms  of  a  contract  being  arranged  between  his  solicitor  and  your- 
self. Mr.  Marryatt  requires  a  deposit  of  from  1200Z.  to  15002., 
and  the  purchase  to  be  completed  at  Midsummer  Day  next."  The 
parties  afterwards  got  into  a  long  correspondence,  and  the  respon- 
dent insisted  on  1500Z.  as  the  deposit,  and  on  the  27th  of  April  as 
the  day  for  completing  the  purchase.  These  terms  were  not  com- 
plied with,  and  he  treated  the  contract  as  at  an  end.  The  appel- 
lant filed  his  bill,  alleging  the  offer  and  the  letter  of  the  4th  of 
April  in  answer  thereto  as  constituting  a  valid  contract.  The  re- 
spondent put  in  a  general  demurrer,  and  the  Master  of  the  Rolls 
held  that  the  words  ^'  subject  to  the  terms  of  a  contract  being 
arranged  between  his  solicitor  and  yourself"  prevented  the  letter 
of  the  4th  of  April  from  constituting  an  absolute  contract,  and 
that  the  respondent  had  a  right  afterwards  to  add  the  terms  as  to 
the  deposit,  and  the  day  for  completing  of  the  contract ;  his  Hon- 
our therefore  gave  judgment  in  favour  of  the  demurrer  and  dis- 
missed the  bill.^  An  appeal  was  brought  against  the  order  for 
dismissal. 

When  the  appeal  was  called  on,  no  counsel  lyppeared  for  the 
appellant. 

^  21  Beav.  U. 
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Mr.  F.  0,  HayneB  appeared  for  the  respondent. 

*Thb  Lord  Chancellor.  —  If  no  one  appears  for  the    *113 
appellant,  we  must  dismiss  the  appeal,  with  costs. 

Lord  Wensletdale.  —  There  certainly  was  no  complete  con- 
tract in  this  case. 


SHREWSBURY  AND  BIRMINGHAM  RAILWAY  COMPANY  v.  THE 

NORTHWESTERN  RAILWAY  COMPANY. 

1S57.    March  IS,  13,  16,  17,  19 ;  Maj  13. 

The  Directors,  &c.  of  the  Shrewsbury  and  Bra- )   a      „    ^ 
MiNGHAM  Railway  Company,  .        .        .        .  ) 

The  Directors,  Ac.  of  the  Northwestern  Rail-  \ 

WAY  Company  and  of  the  Shropshire  Union  [  RespondenU} 
Railways  and  Canal  Company,    .        .        . ) 

Company'*B  Acta.     Directors*   Powers.     Contracts.     Specific  Per- 
formance. 

Prona  facie  all  corporate  bodies  are  boand  by  contracts  under  their  common 
seal ;  but  this  primd  facie  power  to  contract  cannot  be  insisted  on  as  to  matters 
where,  from  the  nature  of  the  corporate  body  or  the  object  of  its  incorporation, 
it  is  expressly  or  impliedly,  ^  by  reasonable  inference,"  prohibited  from  con- 
tracting.   A  contract  as  to  such  matters  is  ultra  vires. 

Where  a  contract  between  two  companies  proves  to  be  one  by  which  one  of  the 
contracting  parties  will  gain  considerable  advantages,  at  the  expense  of  the 
other,  while  the  other  will  receive  no  corresponding  benefit,  whether  such  con- 
tract is  or  not  legally  valid,  equity  will  not  aid  in  enforcing  it  by  a  decree  for 
specific  performance. 

A  private  Act  of  Parliament  authorised  one  railway  company  to  accept  a  lease 
of  another  railway :  the  directors  of  the  first  company  then  entered  into  an 
agreement  with  the  directors  of  a  third  company,  the  stipulations  of  which 
were  to  be  performed  "  during  the  continuance  "  of  such  lease.  No  lease 
within  the  provisions  of  the  Act  was  ever  granted.  The  agreement  ap- 
peared to  be,  if  legally  valid,  at  least  unfair  to  the  shareholders  of  one  of  the 
companies. 

H^y  that  equity  would  not  enforce  it  by  a  decree  for  specific  performance. 

Lord  St.  Leonards  and  Lord  Wensleydale,  being  shareholders  in  one  of  the  com- 
panies, declined  to  take  part  in  the  hearing  of  the  case. 

^  Simpson  v.  Westminster  Palace  Hotel  Co.,  8  H.  L.  Cas.  715. 
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In  this  case  there  had  been  a  suit  to  enforce  an  agreement 
entered  into  between  the  appellants  and  the  respondents.  The 
circumstances  out  of  which  that  suit  arose  were  these:  —  • 
*114  *The  Shrewsbury  and  Birmingham  Railway  is  the  prop- 
erty of  the  appellants,  and  runs  in  a  southerly  direction 
from  Shrewsbury  through  Wellington  and  Shiffual  to  Wolver- 
hampton. 

The  Shropshire  Union  line  runs  in  a  similar  direction  from 
Shrewsbury  through  Wellington'  (this  part  of  the  line  being  com- 
mon to  both  companies),  and  thence  by  Onosall  to  Stafford.^ 

The  Northwestern  Railway  runs  from  London  through  Rugby 
to  Birmingham,  and  then  through  Walsall  to  Portobello,  skirts  the 
town  of  Wolverhampton,  outside  which  there  is  a  station,  and 
thence  on  to  Stafford.  Here  it  joins  the  Shropshire  Union  line, 
and  curves  round  through  Onosall  to  Wellington,  and  then  pro- 
ceeds by  the  same  line,  as  that  of  the  appellants  to  Shrewsbury. 
The  respondents  also  hold  on  lease  a  railway,  called  the  Trent 
Valley  line,  which  runs  from  Rugby  through  Tamworth  to  Staf- 
ford, and  thence  on  as  before  to  Shrewsbury.  They  have  also 
another  railway  called  the  Stour  Valley  line,  which  runs  direct 
from  Birmingham  to  Wolverhampton,. where  it  joins  the  appel- 
lants' railway. 
*  115  *  In  1847,  the  main  line  of  the  Northwestern  was  com- 
pleted ;  the  Trent  Valley  line  was  in  the  course  of  forma- 
tion, and  the  Northwestern  Company  received  the  power  (which  it 
has  since  exercised)  of  taking  that  line  on  lease. 

^  The  accompanying  sketch  is  necessary  for  the  clear  understanding  of  the  case. 


STArPORO 
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The  Shropshire  Union  line  was  then  in  the  course  of  being 
formed  ;  and  by  the  Acts  obtained  by  that  company,  as  well  as  by 
those  obtained  by  the  appellants,  provisions  were  made  for  the 
management  of  that  part  of  the  line  which  was  common  to  the 
two  companies,  by  a  joint  committee  of  directors  formed  from  the 
members  of  both. 

In  1847,  the  Northwestern  Company  applied  to  Parliament  for 
leave  to  take  on  lease  the  Shropshire  Union  line.  It  was  believed 
that  if  that  application  should  be  granted,  the  Northwestern  Com- 
pany would  be  in  a  position  to  command  the  traffic  between  Bir- 
mingham, Wolverhampton,  and  Shrewsbury,  as  well  as  between 
Rugby,  Birmingham,  Stafford,  and  Shrewsbury.  The  appellants 
therefore  opposed  the  application,  and  that  opposition  led  to  the 
agreement  which  was  the  subject  of  this  suit. 

On  the  13th  May,  1847,  certain  articles  were  executed  between 
the  appellants  of  the  one  part,  and  the  respondents  of  the  other 
part,  by  which  it  was  arranged  :  "1.  That  all  traffic  between  Wel- 
lington or  Shrewsbury  or  intermediate  stations,  and  Rugby,  or 
any  point  to  the  south  of  Rugby,  shall  be  kept  separate,  and 
divided  between  the  two  companies  in  proportion  to  the  mileage 
travelled  over  each  of  the-  lines  of  the  Shrewsbury  and  Birming- 
ham and  the  Shropshire  Union  Companies,  such  joint  account  and 
division,  however,  to  be  optional  with  the  Shrewsbury  and  Bir- 
mingham Company.  This  arrangement  to  include  all  the  London 
traffic  by  whatever  route  it  may  pass.  2.  Neither  the  Shropshire 
Union  nor  the  Northwestern  shall,  during  the  continuance  of  such 
joint  account  and  traffic,  convey  from  Wellington,  or  any  part  of 
their  line  westward  of  Wellington,  goods  or  passengers  to 
any  part  of  the  Shrewsbury  *  and  Birmingham  line  east  of  *  116 
the  same  place,  or  be  entitled  to  participate  in  such  traffic." 
An  agreement  was  to  be  forthwith  prepared  to  carry  these  articles 
into  execution.  In  consequence  of  these  articles,  the  opposition 
to  the  bill  was  withdrawn,  and  the  Act  10  &  11  Vict.  c.  121, 
passed.  It  was  entitled  ^^An  Act  to  authorise  a  lease  of  the 
undertaking  of  the  Shropshire  Union  Railways  and  Canal  Com- 
pany to  the  London  and  Northwestern  Railway  Company."  ^ 

'  The  Act  recited  the  three  Acts  by  which  the  Shropshire  Union  Company 
had  been  aathoriaed  to  make  the  railways  therein  mentioned,  and  enacted  (§  1), 
that  **  on  the  completion  of  the  works  of  the  railways  by  the  recited  Acts  author- 
ized to  be  made,  so  as  to  be  opened  for  pablic  traffic,  or  at  such  earlier  period  as 
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*  117  *  After  the  passing  of  this  Leasing  Act,  an  agreement 
dated  12th  October,  1847,  for  more  eflFectually  carrying  it 
into  operation  was  made.  Tliis  agreement  was  entered  into  be- 
tween the  Shrewsbury  and  Birmingham  Company,  of  the  one  part, 
and  the  London  and  Northwestern  and  the  Shropshire  Union 
Companies,  of  the  other  part,  and  was  sealed  with  the  seal  of  each 

may  be  agreed  on  between  the  said  companies,  the  Shropshire  Union  Railways 
and  Canal  Company  shall,  and  they  are  hereby  empowered  and  required  to 
grant,  and  the  London  and  Northwestern  Railway  Company  shall  and  they  are 
hereby  empowered  and  required  to  accept,  a  lease  in  perpetuity  of  the  under- 
taking of  the  said  Shropshire  Union  Railways  and  Canal  Company  at  a  rent," 
and  on  terms  therein  mentioned. 

^7  §  ^t  ^  joint  committee  of  directors  was  to  be  appointed,  consisting  of  eight 
directors  of  each  company. 

By  the  Sth  section,  the  joint  committee  was  to  exercise  all  the  powers  on 
behalf  of  the  Shropshire  Union  Railways  and  Canal  Company,  as  to  contracts 
and  the  management  of  the  works  and  property,  *'  and  also  the  management  of 
the  said  railways,  when  and  as  the  same  shall  be  completed,  which  if  this  Act 
had  not  been  passed  might  have  been  exercised  by  the  directors  of  the  Shrop- 
shire Union." 

By  §  11,  it  was  enacted,  that  "  when  and  as  each  of  the  railways  shall  be  com- 
pleted and  opened,  the  same  shall  be  worked  and  used  by  the  London  and  North- 
western Railway  Company ; "  and  specific  provisions  were  made  in  relation  to 
the  mode  of  use. 

The  19th  section  enacted,  that  "  when  any  one  of  the  said  railways  shall  have 
been  completed  before  the  completion  of  all  such  railways,"  a  calculated  portion 
of  the  rent  should  become  payable. 

The  24th  section  enacted,  "  that  until  the  lease  of  the  said  railways  hereby 
authorised  shall  be  completed,  all  the  profits  derived  from  so  much  of  the  canals, 
and  the  works  and  property  connected  therewitH,  of  the  Shropshire  Union  Rail- 
ways and  Canal  Company,  as  shall  not  have  been  converted  into  or  used  for  the 
purposes  of  the  said  railways,  shall  be  applied  in  the  first  place  in  payment  of  the 
interest  on  the  canal  debt  of  the  said  company,  or  so  much  thereof  as  shall  not 
be  payable  by  the  London  and  Northwestern  Railway  Company." 

The  26th  section  enacted,  that  '*  after  the  completion  of  the  said  railways,  the 
Northwestern  Coihpany  shall  defray  all  necessary  charges  of  the  Shropshire 
Union  Company,  for  the  transaction  of  their  current  business  and  the  execution 
of  the  powers  which  may  remain  vested  in  them,  in  relation  to  their  several  con- 
cerns, in  addition  to  the  rent  payable  on  the  said  leases." 

The  8 1st  section  enacted,  that  it  "  shall  not  be  lawful  for  the  Shropshire  Union 
Ridlways  and  Canal  Company,  by  virtue  of  the  powers  hereinbefore  contained,  to 
demise  or  lease,  nor  for  the  said  London  and  Northwestern  Railway  Company, 
to  enter  into  and  accept,  such  lease  of  the  undertaking  of  the  first-mentioned 
company,  unless  it  shall  have  been  proved  to  the  satisfaction  of  the  commissioners 
of  railways,  and  certified  by  them  under  their  seal  previous  to  the  execution  of 
such  lease,"  that  one  half  of  the  capital  had  been  paid  up,  &c. 
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company  respectively.  It  recited  the  matters  already  stated,  and 
then  proceeded  to  stipulate,  1st.  "  That  the  Shropshire  Union  or  the 
Northwestern  Company  shall  at  all  times  during  the  continuance 
of  any  such  lease  authorised  to  be  granted  by  such  Act,  keep  a 
separate  account  of  all  passengers,  &c.  which  such  companies,  or 
either  of  them,  shall  carry  from  Shrewsbury  or  Wellington,  or 
from  any  point  between  those  two  places  to  Rugby,  or  to  any  place 
on  the  London  side  of  Rugby  on  the  line  of  the  Northwestern 
Company,  and  also  of  passengers  which  such  companies,  or  either 
of  them,  shall  carry  from  Rugby,  or  any  place  to  the. south  of 
Rugby  on  the  line  of  the  Northwestern  Company,  to  Wellington 
or  Shrewsbury,  or  to  any  point  between  the  two  last-named  places. 
And  the  Shrewsbury  and  Birmingham  shall  keep  a  separate 
account  of  all  passengers,  &c,  which  such  company  *  shall  *  118 
carry  from  Shrewsbury  or  Wellington,  or  from  any  point 
between  those  two  places  to  Rugby,  or  any  place  on  the  London 
side  of  Rugby  upon  the  line  of  the  Northwestern  Company,  or  to 
London,  either  upon  the  last-mentioned  line  or  upon  that  of  any 
other  company." 

2dly.  "  That  the  Shropshire  Union  or  the  Northwestern  Com- 
pany on  the  one  part,  and  tlie  Shrewsbury  and  Birmingham 
on  the  other,  shall  respectively  make  out  a  half-yearly  account  in 
abstract  of  all  the  matters  mentioned  in  the  first  article,  which  ac- 
counts were  to  be  audited,  and  the  auditors  were  to  determine 
bow  much  of  the  monies  had  been  received  in  respect  of  the  dis- 
tance from  Shrewsbury  or  Wellington,  or  from  any  point  between 
those  two  places  to  StaflFord  or  Wolverhampton,  or  from  Stafford 
or  Wolverhampton  to  Shrewsbury  or  Wellington,  or  to  any  point 
between  these  two  places  ;  and  such  sum,  when  so  ascertained,  shall 
be  divided  between  the  said  Sliropshire  Union  Company  and  the 
Northwestern  Company  as  one  party,  and  the  Shrewsbury  and  Bir- 
mingham Company  as  the  other  party,  in  the  follpwing  propor- 
tions (that  is  to  say)  :  six  thirteenth  equal  parts  to  the  Shropshire 
Union  Company  and  Northwestern  Company,  and  the  remaining 
seven  thirteenth  equal  parts  to  the  Shrewsbury  and  Birmingham 
Company,  those  proportions  being  considered  as  substantially  cor- 
responding with  the  relative  lengths  of  the  lines  of  the  Shrop- 
shire Union  Railways  and  Canal  Company  from  Wellington  to 
Stafford,  and  the  line  of  the  Shrewsbury  and  Birmingham  Rail- 
way Company  from  Wellington  to  Wolverhampton." 
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Sdly.  '^  That  during  the  continuance  of  any  such  lease  as 
aforesaid,  neither  the  Shropshire  Union  Company  nor  the  London 
and  Northwestern  Company  shall  convey  passengers  from  Shrews- 
bury or  Wellington,  or  from  any  point  between  those  two  places 
to  any  point  or  place  on  tlie  line  of  the  Shrewsbury  and 
*119  Birmingham  Railway  *  or  the  Birmingham,  Wolverhamp- 
ton, and  Stour  Valley  Railway,  nor  use  the  line  of  the 
Shropshire  Union  Railway  by  Onosall  or  Stafford,  to  compete  for 
any  traffic  which  properly  belongs  to  tlie  Shrewsbury  and  Bir- 
mingham Railway." 

4tlily.  "  That  the  agreement  hereby  come  to  shall  not  in  any 
manner  be  evaded  or  eluded  by  either  of  the  contracting  parties ; 
nor  shall  any  arrangement,  scheme,  device,  or  contrivance  be  re- 
sorted to  or  attempted  for  that  purpose  "  ;  and  in  case  of  any  dispute 
it  was  to  be  referred,  at  the  requestof  either  of  the  said  companies, 
to  the  arbitration  of  an  umpire  appointed  by  the  Railway  Commis- 
sioners. 

5thly.  It  was  provided  that  it  should  be  lawful  for  the  Shrews- 
bury and  Birmingham  Company  to  put  an  end  to  this  agreement  by 
six  months'  notice  in  writing,  to  be  given  to  the  Shropshire  Union 
Company. 

Tlie  only  part  of  the  Shropshire  Union  line  which  was  ever 
completed  was  that  from  Shrewsbury  through  Wellington  to  Staf- 
ford, which  was  in  use  prior  to  the  month  of  October,  1849,  but  no 
other  part  of  that  line  has  been  completed,  and  no  lease  of  the 
whole  '^  undertaking "  has  been  granted  to  the  Northwestern 
Company. 

The  appellants'  railway  was  completed  and  opened  for  public  use 
and  traffic  on  the  18th  November,  1849.  Previously  thereto  the 
appellants  gave  notice  to  the  respective  secretaries  of  the .  respon- 
dents of  the  intended  opening  of  their  railway,  and  upon  the  same 
being  opened  they  called  upon  the  London  and  Northwestern  Rail- 
way Company  to  keep  the  accounts  stipulated  for  by  the  above- 
mentioned  agreement.     This  demand  was  not  complied  with. 

On  the  17th  December,  1849,  the  appellants  filed  a  bill,  setting 

forth  all  these  facts,  and  praying  for  specific  performance  of  the 

agreement.    The  respondents  demurred,  and  the  demur- 

*120    rers  were  allowed  by  the  Vice-Chancellor  *of  England. 

An  appeal  was  presented  to  Lord  Chancellor  Cottenham, 

who,  on  the  23d  February,  1860,  overruled  the  Vice-Chancellor's 
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decision.^  Application  was  thereupon  made,  that  '^  as  the  con- 
struction of  the  agreement  was  a  legal  question,  the  defendants 
might  have  the  opportunity  of  taking  the  opinion  of  a  Court  of 
law,"  but  the  Lord  Chancellor  postponed  any  order  on  that  appli- 
cation till  the  cause  should  have  been  heard.  An  order  was,  on 
the  23d  March,  1850,  obtained  from  the  Vice-Chancellor  of  Eng- 
land for  an  injunction  to  restrain  the  defendants  from  violating  the 
articles  of  agreement ;  the  defendants  (having  put  in  tlieir  answer) 
moved,  before  Lord  Chancellor  Truro,  to  dissolve  the  injunction. 
His  Lordship  dissolved  the  injunction,  leaving  the  plaintiffs  at 
liberty  to  bring  such  action  as  they  might  be  advised.^  An  action 
of  covenant  was  afterwards  brought  in  the  Court  of  Queen's  Bench  ; 
the  fifth  breach  assigned  was  that  the  defendants  '^  did  evade  and 
elude  the  covenants  and  agreements,  and  each  of  them  in  the  in- 
denture contained  "  ;  and  to  this  breach  the  defendants,  after  oyer, 
demurred  generally.  The  Court  pronounced  judgment  for  the 
plaintiffs,  holding  that  the  agreement  was  not  illegal  or  a  fraud  on 
the  Legislature.^  Another  motion  for  an  injunction  was  then  made, 
but  it  stood  over  till  the  hearing  of  the  cause.  The  Master  of  the 
Bolls,  on  the  hearing,  thought  that  Lord  Cottenham  must  be  taken 
as  having  inferentially  decided  that  the  contract  was  not  uitra  vires  ; 
but  his  Honour  held  that  it  had  no  operation  until  all  the  lines  had 
been  finished.^  The  case  then  came  on  appeal  before  the  Lords 
Justices,  who  held  that  the  contract  ^  as  lUtra  vires  and  ought  not 
to  be  specifically  performed ;  that  if  valid  it  would  come  into 
operation,  although  only  a  portion  of  the  *  projected  lines  *  121 
had  been  completed ;  that  the  directors  of  a  railway  com- 
pany are  trustees  of  their  statutory  powers,  and  that  an  agreement 
entered  into  by  them  on  behalf  of  the  company,  amounting  to  a 
breach  of  trust,  could  not  be  enforced  to  the  prejudice  of  the 
shareholders.^ 
This  was  an  appeal  against  that  decree. 

When  this  case  was  called  on  for  argument. 

Lord  St.  Leonards  and  Lord  Wensleydale  stated  that  they 
were  shareholders  in  the  London  and  Northwestern  Railway  Com- 
pany, and  proposed  to  retire. 

'  2  Macn.  &  6.  824.  «  16  Beav.  441. 

*  3  Macn.  &  G.  70.  *  4  De  6.,  M.  &  6. 115. 

*  17  Q.  fi.  652. 
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The  coiin^l  for  tlie  appellants  said  that  they  should  be  perfectly 
satisfied  that  their  Lordships  should  take  part  in  the  decision  ot 
the  case. 

Their  Lordships,  however. 


Mr.  Roll  and  Ifr.  MarJJuim  Giffard  for  the  a{^Ilants.  —  There 
is  dearly  a  pover  in  the  directors  of  a  railway  company  to  make 
an  agreement  like  the  present ;  tliat  general  right  is  given  by  the 
8^9  Vict.  c.  20,  §  87 ;  and  Lord  Chancellor  Cottcnham  and  the 
Court  of  Queen's  Bench  treated  this  contract  as  legal.  But  then 
it  is  said  that  even  assuming  it  to  be  legal  as  a  mere  agreement,  it 
never  came  into  operation,  because  the  Shrewsbury  Union  never 
granted  a  lease  of  its  ^^  undertaking  '*  to  the  London  and  North- 
western, and  the  agreement  was  only  to  take  effect  ^^  dunng  the 
existence  of  the  lease  " ;  this  objection  is  invalid.  As  each  one  of 
the  luies  intended  to  constitute  the  Shropshire  Union  Railway  is 
completed,  the  Northwestern  is  to  take  possession  of  it  and  to  pay 
a  rent  for  it ;  Lord  Cottenliam  was  clearly  of  opinion  that,  taking 
into  consideration  the  provisions  of  tlie  Leasing  Act,  such 
^  122  was  the  proper  and  reasonable  ^  construction  of  the  agree- 
ment ; '  and  his  Lordship  was  equally  of  opinion  tliat  there 
had  been  no  fraud  on  Parliament  in  this  arrangement.  Two  com- 
panies, like  two  traders,  may  make  an  agreement  of  this  sort,  and 
the  directors  of  a  company,  acting  for  their  company,  of  which 
they  are  members,  and  in  the  success  of  which  they  are  interested, 
may  make  such  an  agreement  in  the  sound  exercise  of  the  discre- 
tion vested  in  them ;  the  case  was  tlierefore  put  on  too  narrow  a 
ground  by  Lord  Justice  Turner  when  he  said  that  it '  '^  depends 
on  the  true  meaning  of  the  words,  ^  during  the  continuance  of  any 
such  lease  authorised  to  be  granted  by  such  Act,'  which  are  con- 
tained in  the  first  clause  of  the  agreement."  The  cases  of  The 
Great  Northern  v.  The  Eastern  Counties  ^  and  Simpson  v.  Deni9on* 
do  not  affect  tlie  present,  nor  does  that  of  Jf  Chregor  v.  The  Dover 
and  Deal  Railway  Company  ;^  or  The  South  Yorkshire  Company  v. 
The  Great  Northern  Company ;  •  for  all  tliese  depended  on  facts 
peculiar  to  each  of  them,  and  they  show  that  agreements,  which 
are  in  contradiction  to  the  express  provisions,  or  the  clearly  im- 

'  2  Macn.  &  6.  347.  «  10  Hare,  51. 

«  4  D,j  a,  M.  &  G.  129.  *  7  Railw.  Cas.  227. 

■  9  Hare,  306.  •  3  De  6.,  M.  &  G.  576. 
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plied  intention  of  tlie  Acts  creating  the  company,  can  alone 
be  treated  as  invalid:  nothing  of  that  sort  can  be  alleged 
here. 

If  directors  of  a  company,  with  a  full  knowledge  of  the  circum- 
stances (which  knowledge  they  did  possess  here),  enter  into  a 
contract,  they  cannot  be  relicTed  against  performing  it,  on  any 
supposition  of  public  policy  ;  and  here,  too,  the  parties  seeking  to 
compel  performance  have  done  nothing  to  disentitle  tliemselves 
to  the  assistance  of  a  Court  of  equity.  Macgregor  v.  The 
Dover  Railway  ^  *  shows  that  it  is  only  where  the  stipula-  *  123 
tions  of  a  contract  made  for  a  company  render  it  clearly 
illegal,  that  the  Courts  will  refuse  to  enforce  it.  The  opinion  of 
Lord  Justice  Knight  Bruce  was  founded  on  Mortlock  v.  Buller? 
but  that  relates  only  to  ordinary  trustees,  and  the  directors  of 
a  railway  company  do  not  bear  that  character,  MoHey  v.  AUion? 

The  respondents  here  cannot  be  allowed  to  argue  that  tlie  agree- 
ment iias  not  come  into  operation,  for  they  have  actually  received 
the  benefit,  which  was  the  consideration  given  for  it,  and  the  appel- 
lants cannot  now  be  restored  to  tlie  situation  in  which  they  origi- 
nally stood.  The  completion  of  the  whole  of  the  lines  is  immaterial ; 
the  important  matter  of  the  agreement  was  to  put  the  Northwest- 
ern Company  into  possession  of  the  line  between  Stafford  and  Wel- 
lington, by  which  it  would  be  best  enabled  to  enter  into  competition 
with  the  Shrewsbury  and  Birmingham  Company.  By  force  of  the 
agreement  tlie  Northwestern  Company  got  possession  of  that  line, 
and  has  therefore  enjoyed  all  the  benefits  which  the  agreement  pro- 
fessed, or  was  ever  expected  to  give.  All  the  arrangements  re- 
specting competition  had  reference  to  that  particular  matter,  and 
were  introduced  almost  wholly  with  reference  to  that,  and  to  that 
alone.  The  fourth  clause  of  this  agreement  declares  that  neither 
party  shall  elude  or  evade  this  agreement,  and  in  Lumley  v.  Wagner^ 
where  all  the  authorities  were  most  fully  discussed,  the  Court  in- 
terfered to  prevent  the  violation  of  a  negative  stipulation,  although 
it  could  not  enforce  the  performance  ot  the  whole  of  the  contract 
itself.  A  similar  principle  must  be  adopted  here,  and  the  order 
for  the  injunction  is  at  all  events  perfectly  valid. 

*  The  Attorney- Gmeral  QSir  B.  Bethell)  and  Mr.  Follett   ♦  124 

'  IS  Q.  B.  618.  »  1  Phill.  790. 

*  10  Yes.  292.     See  2  Dow,  515.  «  1  De  G.,  M.  &  G.  604. 
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(iVfr,  (Speed  was  ■with  them)  for  the  respondents.'  —  This  agree- 
ment is  illegal,  being  sgainst  public  policy ;  it  purports  to  affect 
only  a  part  of  the  line,  but  if  it  could  be  made  as  to  part,  why  iiot 
as  to  the  whole  ?  One  railway  cannot  agree  with  another  to  put  an 
end  to  competition.  Tlie  Legislature  grants  certain  powers  to  a 
company  to  be  used  for  the  benefit  of  the  public,  and  in  that  way  as 
the  means  of  proRt  to  the  company.  These  powers  can  only  be 
used  in  the  manner,  and  for  the  purposes  specified  in  the  Acts 
which  confer  them.  The  Statute  8  &  9  Vict  c.  96,  prohibits  any 
railway  company  from  granting  or  accepting  any  tease  of  any  otlier 
railway  created  under  any  Act  of  that  session,  unless  under  a  dis- 
tinct provision  of  an  Act  specifying  the  names  of  the  parties.  That 
enactment  shows  that  the  Legislature  was  adverse  to  this  kind  of 
leases.  Ifatuteh  t.  Irving,  and  other  cases  cited  in  Gov  on  Part- 
nership,^ show  general  principles  which  are  applicable  to  the 
authority  of  directors  and  must  regulate  this  matter.  They  were 
practically  applied  in  Thi  Eatt  Anglian  v.  The  EatUrn  CounUei 
Company ?  The  0-reat  Northern  v.  The  EaaUm  Gmntiei*  Gage  v. 
The  Newmarket  Railway  Company^  Maegregor  r.  The  Dover  and 
Deal  Railway  Company^  Beman  v.  Rufford^'  Myere  t.  TFotwn,' 
The  Mayor  of  Norwich  v.  The  Norfolk  Railway  Company* 

[TsE  Lo&D  Chancellor,  pritnd  facie,  a  corporation  may 
*  125  'contract  under  seal.  You  must  show  that  tlie  particular 
contract  is  one  which  tlie  corporation  has  no  power  to  enter 
into.  It  must  be  showa  on  the  face  of  it  to  be  a  breach  of  duty, 
something  foreign  to  the  object  for  which  the  company  was  estab- 
lished.] This  agreement  clearly  falls  within  that  description,  for 
its  object  is  to  hand  over  to  one  company  the  business,  to  transact 
which  it  had  received  the  authority  of  the  Legislature. 

Then  again,  the  agreement  is  void  for  want  of  mutuality,  for 
wttilu  it  binds  the  Northwestern  Company  for  ever,  it  only  binds 
the  Shrewsbury  and  Birmingham  Company  during  pleasure.     It 

'  A  prellminuj  objection  wu  made  to  tke  rigbt  oT  the  appelluti  to  me  for 
KppciEc  perfonnance  of  this  contract,  on  the  ground  that  by  the  1  >  &  18  Vict,  c 
2i2,  \3u>  appellanb'  compaoj  had  been  iocoqiarated  with  the  Great  Western  Com- 
pniij.  As  thb  point  wm  not  noticed  in  the  judgment,  the  arguments  on  it 
Lave  been  omitted. 

'  24  ediu  Appendix  It  404.  •  18  Q.  B.  618. 

'  r  Railw.  Caa.  ISO,  U  C  B.  T75.  '  7  KaUw.  Ca&  48. 

■  9  Hare,  SIO.  •  i  sim.  S.  S.  MS. 

'  1»  Q.  B.  46J.  ■  4  EUia  k  B,  S97. 
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is  besides  so  grossly  imprudent  and  unfair^  with  relation  to  the 
interests  of  the  shareholders  of  the  Northwestern  Company,  that 
equity  will  not  enforce  it. 

Then  comes  the  important  question,  whether  the  obligations  of 
the  agreement  had  arisen  at  the  time  of  filing  the  bill.  The  Act 
was  recited  in  the  agreement,  but  the  Act  did  not  authorise  any 
such  lease  as  was  there  described,  nor  any  lease  except  a  lease  of 
the  whole  undertaking.  The  operative  words  of  the  agreement 
being  plain,  they  cannot  be  controlled  by  the  mere  recital.  Lord 
Cottenham,  when  the  case  was  before  him,  said  that  the  Act  itself 
became  a  lease  of  part  of  the  line,  and  that  therefore  when  the 
line  between  Shrewsbury  and  Stafford  was  completed,  that  line 
became  thereby  leased,  and  in  that  way  he  dispensed  with  the 
certificate  of  the  Railway  Commissioners.  But  that  mode  of 
▼iewing  the  question  was  altogether  incorrect,  for  it  was  using 
the  recital  to  explain  and  extend  the  contract.  Again,  if  he  was 
right,  the  Court  of  Queen's  Bench  was  in  error,  for  that  Court, 
though  it  supposed  that  such  a  lease  might  be  valid,  held  that  no 
action  was  maintainable  without  the  direct  allegation  that  a  lease 
had  been  granted,  and  that  there  had  been  an  entry  under  the 
lease.  Now,  no  such  averment  could  be  made,  as  to  the 
*  whole  of  the  line,  for  it  had  not  been  completed,  and  no  *  126 
lease  of  it  had  been  or  could  then  be  granted.  That  the 
two  things  are  very  different  is  shown  by  this,  that  under  the  lease 
there  would  be  a  power  to  fix  the  tolls,  but  that  till  tl.e  lease  is 
granted  no  such  power  exists.  And  the  26th  section  of  the  10  & 
11  Yict.  c.  222,  shows  that  when  the  lease  has  been  granted  the 
Northwestern  Company  is  to  defray  all  the  charges  of  working 
the  line,  as  well  as  to  pay  a  rent  for  working  it.  The  31st  section 
prohibits  the  Shropshire  Union  Company  from  granting  a  leasee 
until  there  has  been  a  certificate  from  the  Commissioners  of  Rail- 
ways, but  the  judgment  of  Lord  Cottenham  altogether  strikes  that 
provision  out  of  the  Act,  and  gives  effect  to  the  agreement,  though 
the  condition  on  which  it  is  to  take  effect,  namely,  the  granting  of 
a  lease  by  the  Shropshire  Union  Company,  has  not  been  performed. 

The  Act  of  Parliament  is  divisible  into  two  parts,  one  part  de- 
fines what  shall  be  the  relation  of  the  lessor  and  lessee,  under  the 
lease  to  be  granted ;  the  other  consists  of  a  variety  of  provisions 
relating  to  the  powers  of  the  Shropshire  Union  Company  and  the 
Northwestern  Company,  in  the  intermediate  period  pending  the 
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constractioD  of  the  lines,  and  until  the  lease  of  the  whole  under- 
taking is  granted.  These  relations  are  entirely  different  during 
the  two  different  periods. 

The  thing  to  be  performed  is  thus  incapable  of  being  clearly 
and  undoubtedly  pointed  out,  and  in  such  a  case  a  Court  of  equity 
will  not  decree  specific  performance,  which  is  not  the  absolute 
right  of  a  suitor,  but  is  goTerned  by  the  discretion  of  the  Court, 
Myers  v.  Watson^  but  will  leave  the  party  seeking  it  to  his  remedy 
at  law.    The  Court  must  in  like  manner  refuse  to  continue  the 

injunction  granted  by  Lord  Cottenham,  restraining  the 
*127    Northwestern  *£rom  entering  into  a  competing    traffic. 

No  one  can  truly  say  what  this  competing  traffic  is,  for 
when  a  man  is  at  Birmingham,  and  is  going  to  Shrewsbury,  he 
can  no  more  be  said  to  belong  as  a  passenger  to  the  Shrewsbury 
line  than  to  the  Northwestern  line.  He  may  go  by  either  at  his 
convenience.  Here,  however,  there  was  no  evidence  of  undue 
competition  on  the  part  of  the  respondents,  while  tliere  was  ample 
evidence  to  show  that  the  appellants  carried  on  a  competition 
which  was  intended  on  all  sides  to  be  prohibited.  The  amalgama- 
tion of  the  Shrewsbury  and  Birmingham  with  the  Great  Western 
involves  the  necessity  of  the  complete  determination  of  the  agree- 
ment with  the  Northwestern,  for  it  was  essential  to  tliat  agree- 
ment that  the  Shrewsbury  and  Birmingham  Company  should 
preserve  the  right  of  using  the  Stour  Valley  line,  without  which 
the  Northwestern  Company  could  not  operate  in  the  manner 
proposed,  not  even  in  carrying  to  Rugby,  and  thb  right  was 
expressly  put  an  end  to  by  the  enactments  contained  in  the  12th 
section  of  the  10  &  11  Vict.  c.  120." 

Mr.  Willcock  appeared  for  the  Shropshire  Union  Company,  but 
as  he  adopted  the  argument  of  the  Attorney-General  for  the  North- 
western Company,  he  was  not  heard. 

Mr.  Bolt  replied.    An  agreement  of  this  kind  may  be  legally 

M  Sim  N.  S.  52S. 

'  The  Act  recited  a  previous  Act  for  making  the  Stour  Yaliey  line  and  giT- 
ing  the  use  of  it  to  the  Shrewsbury  and  Birmingham  Company  and  then  con- 
tained this  proviso :  ^  Provided  that  the  power  hereby  conferred  on  the  Shrews- 
bury and  Birmingham  Company  shall  cease  and  be  void,  in  case  the  said  company 
shall  be  leased  to,  or  purchased  by,  or  amalgamated  with,  the  Great  Western 
Company,"  &c.,  &c. 
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made.     The  8  4  9  Vict.  c.  96,  only  prescVibed  *  the  adoption   *  128 
of  a  certain  form  with  respect  to  those  contracts  which  the 
8  &  9  Yict.  c.  20,  §  87,  had  permitted. 

The  agreement  came  into  operation  as  each  portion  of  the  line 
was  completed.  The  first  section  of  the  10  &  11  Vict.  c.  121, 
speaks  not  only  of  ''  the  completion  of  the  works  of  the  rail- 
ways," but  also  of  "  such  earlier  period  as  may  be  agreed  on  by 
the  said  companies,"  as  the  time  at  which  the  lease  may  be 
granted  and  accepted ;  and  the  11th  section  expressly  says  that 
^^  when  and  as  each  of  the  railways  shall  be  completed  and 
opened  "  it  shall  be  worked  by  the  Northwestern ;  and  the  19th 
section  makes  the  rent  payable  when  ^'  any  of  the  said  railways 
shall  have  been  completed."  The  lease  therefore,  so  far  as  this 
agreement  is  concerned,  is  in  force,  and  '^  during  its  continuance  " 
this  agreement  must  be  performed. 

Maj  13. 

The  Lord  Chancellor,  after  very  fully  stating  the  facts  of  the 
case,  and  the  various  proceedings  in  the  Courts  below^  said :  I 
have  given  to  this  case  my  most  anxious  attention,  and  I  have 
come  to  the  conclusion  that  the  Master  of  the  Bolls  was  right  in 
the  construction  which  he  put  on  the  statute  and  on  the  articles 
of  agreement,  and  that  the  bill  was  therefore  properly  dismissed 
by  him. 

It  appears  to  me  clear  that  the  Act  only  authorised  the  granting 
of  one  lease,  i.  e.  a  lease  of  the  whole  undertaking.  The  only 
section  expressly  authorising  the  grant  of  a  lea^e  is  the  first  sec- 
tion (his  Lordship  read  it). 

Therefore  that  first  section  was  a  section  authorising  and  com- 
pelling the  Shropshire  Union  Railways  and  Canal  Company,  when 
the  three  railways  should  be  completed,  or  sooner  (upon  their  ob- 
taining a  certain  certificate),  if  both  parties  agreed,  to 
grant,  and  imposing  on  the  Northwestern  *  Railway  Com-  *  129 
pany  the  duty  of  accepting  a  lease  of  the  undertaking 
(which  means  the  whole  undertaking),  at  a  rent  ascertained  in  a 
particular  mode  [his  Lordship  then  read  the  2d,  11th,  and  19th 
sections,  see  ante]. 

It  thus  appears  that  the  lease  was  to  be  granted  on  the  comple- 
tion of  the  works,  i.  e.  the  whole  of  the  works  of  the  three  railways, 
or  at  such  earlier  period  as  might  be  agreed  upon.    But  then  by  a 
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subsequent  clause,  section  31,  this  power  of  agreeing  to  the  grant 
of  the  lease  before  the  completion  of  the  works,  is  restrained  by  an 
enactment  that  no  lease  shall  be  granted  until  it  shall  have  been 
proved  to  the  satisfaction  of  the  Commissioners  of  Railways  that  one 
half  of  the  capital  has  been  actually  paid  up  and  expended,  i.  e.  one 
half  of  the  capital  to  be  raised  for  the  purpose  of  constructing  the 
three  railways.  These  enactments  seem  to  me  clearly  to  point  to 
one  lease  and  one  lease  only,  and  that  a  lease  of  the  whole  under- 
taking, and  I  can  discover  nothing  in  the  Act  authorising  any  other 
lease.  Section  2  provides,  that  from  the  passing  of  the  Act  the 
undertaking  shall,  subject  to  the  provisions  of  the  Act,  be  managed 
by  a  joint  committee,  consisting  of  eight  directors  of  the  Shropshire 
Company,  and  eight  of  the  Northwestern  Company  ;  and  they  by 
subsequent  sections  are  to  superintend  the  construction  of  the  rail- 
ways, and  the  raising  of  money  for  the  purpose  under  the  powers 
given  to  the  Shropshire  Company. 

Although,  however,  the  lease  was  to  be  a  lease  of  the  whole  un- 
dertaking, yet  it  could  hardly  happen  that  all  the  three  lines  would 
be  completed  at  the  same  time ;  and  therefore  it  became  necessary 
to  provide  for  the  course  to  be  pursued,  as  each  of  the  three  lines 
should  from  time  to  time  be  completed.  This  is  provided  for  by 
section  11,  which  I  have  read.  This  section  provides  that 
*  130  as  each  *  railway  is  completed,  the  Northwestern  Com- 
pany shall  be  put  into  possession  of  it,  and  shall  work  the 
same  under  the  direction  and  superintendence  of  the  joint  com- 
mittee. And  then  section  19,  which  I  have  also  read,  provides  for 
the  amount  of  rent  to  be  payable  during  this  period  of  intermediate* 
enjoyment.  The  amount  of  rent  is  not,  it  will  be  observed,  a  rent 
dependent  merely  on  the  amount  of  capital  expended  in  the  forma- 
tion of  the  completed  railway.  The  rent  to  be  payable  on  the 
completion  of  whichever  of  the  three  lines  shall  be  first  com- 
pleted, is  to  be  not  merely  the  amount  of  interest  on  the  capital 
expended  in  the  formation  of  the  completed  railway,  and  on  the 
money,  if  any,  borrowed  for  that  purpose,  such  interest  being  cal- 
culated at  the  rate  stipulated  for  in  the  first  section,  but  also  the 
amount  of  interest  on  the  whole  of  the  canal  capital.  So  again, 
when  a  second  line  is  completed,  the  rent  for  that  second  line  is  to 
be  not  merely  the  amount  of  interest  on  the  money  employed  in  its 
formation,  but  also  one  half  of  the  interest  payable  on  the  canal 
debt.     And  the  aggregate  of  these  two  rents  thus  ascertained  is  to 
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be  the  rent  payable  until  the  rent  to  be  reserved  on  the  lease  shall 
become  payable,  i.  e.  until  the  third  line  also  is  completed,  when 
the  rent  stipulated  for  in  the  first  section  will  become  payable. 

I  think  it  clear,  attending  to  these  different  proTisions,  that  the 
Legislature  contemplated  but  one  lease,  and  that  a  lease  of  the 
whole  undertaking ;  but  that  in  the  mean  time,  as  each  railway 
was  finished,  the  Northwestern  Company  was  to  be  put  into  posses- 
sion of  it,  subject  however  to  the  control  of  the  joint  committee, 
and  paying  a  rent  calculated  according  to  the  provisions  contained 
in  the  19th  section. 

If  on  the  completion  of  one  of  the  three  lines,  the  Shrop- 
shire Company  had  granted  a  lease  under  its  common  *  seal  *  181 
to  the  Northwestern  Company,  it  would  have  been  doing,  or 
atteippting  to  do,  something  ultra  vires.  A  railway  company  cer- 
tainly cannot  grant  a  lease  except  where  it  is  authorised  to  do  so 
by  Parliament,  and  though  by  the  terms  of  the  eleventh  section, 
the  Northwestern  Company  is  entitled  to  possession  of  each  line  as 
it  shall  be  completed,  paying  a  rent  to  the  Shropshire  Company, 
yet  the  Northwestern  would  hold  not  strictly  as  lessee  deriving 
title  under  the  Shropshire  Company  as  lessor,  but  by  virtue  of  the 
special  provisions  of  the  Act  of  Parliament.  I  think,  therefore, 
that  inasmuch  as  the  whole  undertaking  had  not  yet  been  com- 
pleted, the  time  had  not  arrived  when  the  Shropshire  Company  had 
authority  to  grant  a  lease. 

But  assuming  this  to  be  so,  still  it  was  argued  that  the  question 
is  not  whether  the  Northwestern  Company,  from  the  time  when  it 
was  put  into  possession  under  the  11th  section,  was  holding  under 
a  lease,  but  whether  the  holding  under  the  provisions  of  the  11th 
and  19th  sections  of  the  Act,  is  or  not  what  was  intended  by  the 
articles  of  agreement  under  the  words,  '^  during  the  continuance 
of  any  lease  authorised  by  the  Act."  It  was  contended  at  your 
Lordships'  bar,  that  even  though  there  was  not  authority  to  grant 
a  lease  of  one  only  of  the  lines  before  the  others  were  completed, 
yet  the  covenants  were  clearly  meant  to  be  in  force  as  soon  as  the 
Northwestern  Company  should  be,  whether  as  lessee,  or  by  any 
other  title,  in  actual  possession  of  the  line  between  Shrewsbury 
and  Stafford.  It  was  the  possession  of  that  line  which  would 
enable  tiie  Northwestern  to  enter  into  competition  with  the  Shrews- 
bury and  Birmingham  Company,  and  therefore  it  was  argued  that 
the  covenants  which  were  intended  to  prevent  the  ill  consequences 
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of  competition,  must  have  been  meant  then  to  come  into 

*  132    op>eration.    This,  mj  Lords,  is  the  part  *  of  the  argument 

which  appeared  to  me  to  have  the  greatest  force.  But  after 
much  consideration  I  have  come  to  the  conclusion  that  it  cannot 
be  supported. 

The  articles  of  agreement  recite  the  introduction  into  Parlia- 
ment in  the  then  last  session  of  a  bill ''  for  authorising  a  lease  in 
perpetuity  of  the  undertaking  of  the  Shropshire  Union  Company 
to  the  Northwestern  Company,"  and  that ''  the  same  was  opposed 
by  the  Shrewsbury  and  Birmingham  Company,"  and  that  before 
the  passing  of  the  Act,  ^^  the  Shrewsbury  and  Birmingham  Com- 
pany agreed  to  withdraw  their  opposition,"  on  an  agreement 
"  that,  the  covenants  hereinafter  contained  should  be  entered  into 
on  an  Act  being  obtained,  authorising  such  lease  as  aforesaid  " 
(i.  e.  a  lease  of  the  undertaking,  which  means  the  whole  under- 
taking), "  or  a  lease  of  any  part  of  the  undertaking  between 
Shrewsbury  and  StaJBTord."  Then  it  is  recited  that  such  an  Act 
was  obtained  during  the  last  session  of  Parliament,  and  then  the 
three  parties  to  the  articles  enter  into  the  covenants  therein  con- 
tained. 

The  covenants,  therefore,  were  to  be  entered  into  on  the  happen- 
ing of  eitlier  of  two  events,  either  on  the  passing  of  an  Act  au- 
thorising the  lease  of  the  whole  undertaking,  or  on  the  passing  of 
an  Act  authorising  the  lease  of  the  line  between  Shrewsbury  and 
Stafford ;  for  that,  I  think,  must  have  been  what  was  intended  by 
the  words  (inaccurate  no  doubt)  ^^  a  lease  of  any  part  of  the 
undertaking  between  Shrewsbury  and  Stafford."  The  articles 
then  recite  that  such  an  Act  was  obtained.  And  this  is  true,  be- 
cause an  Act  was  obtained  according  to  the  first  alternative,  i.  e. 
an  Act  authorising  a  lease  of  the  whole  undertaking.  The  cov- 
enants, therefore,  were  to  be  entered  into,  and  accordingly  the 
directors  of  the  Northwestern  Company  covenanted   that 

*  138    "  during  the  continuance  of  any  such  lease  *  authorised  to 

be  granted  by  such  Act,"  they  would  do  that  of  which  the 
bill  in  this  cause  seeks  the  specific  performance.  The  question  is, 
what  lease  is  there  referred  to  ?  It  must  be  the  lease  which  bad 
been  referred  to  in  the  recital,  as  the  lease  which  had  been  author- 
ised by  the  Act,  and  that  was  a  lease  of  the  whole  undertaking. 
This  is  the  strict  construction  of  the  language  used,  and  an  adher- 
ence to  its  literal  meaning  leads  to  no  absurdity  or  inconvenience. 
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It  does  not,  it  is  true,  give  rights  to  the  appellants  in  circumstances 
which  we  maj  consider  were  substantially  the  same  as  those  in 
which  both  parties  would  have  been  placed  if  the  whole  under- 
taking had  been  completed,  and  a  lease  of  it  had  been  granted 
pursuant  to  the  Act.  But,  on  the  other  hand,  the  Northwestern 
directors  may  well  say  that  they  would  not  have  bound  themselves 
by  any  covenant  more  extensive  than  what  the  words  import,  and 
would  not  have  agreed  to  fetter  their  free  agency  as  to  the  man- 
agement of  their  concerns  if  the  restrictions  were  to  arise  before 
the  whole  undertaking  was  actually  demised  to  them.  There  is 
nothing  to  guide  us  to  the  meaning  of  the  parties  except  the  lan- 
guage which  they  have  used.  It  may  be  that  the  construction  I 
put  upon  this  language  is  one  which  confers  less  benefit  on  the 
Shrewsbury  and  Birmingham  Company  than  that  company  had 
looked  for.  But  the  answer  is:  it  gives  all  which  the  words 
import,  and  it  may  be  all  which  the  other  parties  to  the  contract 
intended. 

I  think,  moreover,  it  is  right  to  add  that  there  appears  on  the 
face  of  the  agreement  itself,  a  stipulation  which  seems  to  show  that 
its  framers  must  have  looked  to  a  lease  more  extended  than  that 
which  should  be  confined  to  the  line  from  Shrewsbury  to  Stafford. 
The  third  clause  or  section  of  the  articles  provides  amongst  other 
things,  '^  that  during  the  continuance  of  any  such  lease  a« 
aforesaid,  the  *  Northwestern  Company  shall  not  use  the  line  *  134 
of  the  Shropshire  Union  Company  by  Gnosall  or  Stafford  to 
compete  for  any  traffic,  which  properly  belongs  to  the  Shrewsbury 
and  Birmingham  Railway."  Now,  one  of  the  three  projected  rail- 
ways which  was  to  form  part  of  the  whole  undertaking  to  be  event- 
ually leased  to  the  Northwestern  Company  was  a  line  running  from 
the  north  through  Gnosall  to  Wolverhampton.  This  formed  no 
part  of  the  line  from  Shrewsbury  to  Stafford,  and  therefore  the 
engagement  by  the  Northwestern  directors  that  ^'  during  the  con- 
tinuance of  any  such  lease  as  aforesaid,"  they  would  not  use  the 
line  by  Gnosall  to  compete  with  their  rivals  necessarily  presup- 
poses that  ^^  such  lease  as  aforesaid  "  would  be  a  lease  which,  but 
for  this  stipulation,  would  enable  them  to  compete  by  the  line  from 
Gnosall,  i.  e.  that  the  lease  referred  to  in  the  articles  is  a  lease 
which  would  include  the  direct  line  from  Gnosall  to  Wolverhamp- 
ton, and  this  must  be  the  lease  of  the  whole  undertaking.  I  do 
not  forget  that  the  line  from  Shrewsbury  to  Stafford  runs  through 
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Gnosall,  and  so  It  may  be  said  that  the  stipulation  might  refer  to 
traffic  passing  through  Stafford,  but  this  is  not  a  reasonable  con- 
struction of  the  agreement,  if  we  bear  in  mind  that  a  part  of  the 
general  undertaking  was  a  line  direct  from  Gnosall  to  Wolver- 
hampton, and  that  the  mention  of  Gnosall  was  altogether  unneces- 
sary if  the  traffic  referred  to  was  only  that  which  goes  round  by 
Stafford. 

I  am,  therefore,  of  opinion  with  the  Master  of  the  Bolls  that  the 
time  had  not  arrived  when  the  covenants  entered  into  by  the 
respondents  had  come  into  operation,  and  so  that  he  properly 
dismissed  the  bill. 

This  view  of  the  case  is,  as  I  conceive,  strictly  conformable  to 
the  judgment  at  law  of  the  Court  of  Queen's  Bench.  For 
*  135  that  Court  held  that  no  action  could  be  maintained  for  *  a 
breach  of  any  of  the  covenants,  except  that  for  evading  and 
eluding  the  contract,  without  a  distinct  averment  that  a  lease  had 
been  granted  pursuant  to  the  Act,  and  from  what  passed  on  the 
first  argument,  when  leave  was  given  to  amend,  it  is  plain  that  the 
Court  considered  that  without  an  averment,  not  only  that  the  lease 
had  been  granted,  but  also  that  the  Northwestern  Company  had 
entered  and  was  possessed  of  the  line  by  virtue  of  the  lease,  no 
action  could  be  maintained  ;  in  other  words,  that  in  order  to.  main- 
tain aiv  action  it  was  not  enough  to  show  that  the  Northwestern 
Company  had  entered  and  was  in  possession  under  the  provisions 
of  the  11th  section  of  the  leasing  Act,  but  that  the  plaintiffs  must 
show  further  that  the  possession  of  the  Northwestern  Company  was, 
by  virtue  of  a  lease,  granted  in  pursuance  of  the  Act. 

This  being  the  ground  on  which  I  recommend  your  Lordshipjs 
to  affirm  the  judgment  below,  it  is  not,  in  strictness,  necessary  for 
me  to  express  any  opinion  as  to  the  grounds  on  which  the  case  of 
the  appellants  failed  before  the  Lords  Justices.  But  it  is  due  to 
those  very  learned  Judges  to  say  that  I  by  no  means  wish  it  to  be 
understood  that  I  have  formed  an  opinion  adverse  to  that  which 
either  of  them  took  of  the  case.  Lord  Justice  Turner  was  of 
opinion  that  the  contract  sought  to  be  enforced  was  ultra  vires  of 
the  contracting  parties.  There  have  been  a  great  many  cases  on 
this  subject,  i.  e.  what  contracts  are  and  what  are  not  ultra  vires  of 
a  railway  company  established  by  Act  of  Parliament.  I  agree  to 
the  proposition  urged  by  the  appellants  that,  prirndfade^  corporate 
bodies  are  bound  by  all  contracts  under  their  common  seal.   When 
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the  Legislature  constitutes  a  corporation  it  gives  to  that  body primd 
facie  an  absolute  right  of  contracting.  But  this  primd  facie  right 
does  not  exist  in  any  case  where  the  contract  is  one  which, 
from  the  nature  and  object  of  *  incorporation,  the  corporate  *  136 
body  is  expressly  or  impliedly  prohibited  from  making; 
such  a  contract  is  said  to  be  tUtra  vires.  And  the  question  here, 
as  in  similar  cases  is,  whether  there  is  any  thing  on  the  face  of  the 
Act  of  incorporation  which  expressly  or  impliedly  forbids  the 
making  of  the  contract  sought  to  be  enforced. 

Tliere  is  abundant  authority  to  show  that  there  are  many  con* 
tracts  into  which,  without  express  authority,  a  railway  company 
cannot  enter.  The  Railway  Clauses  Consolidation  Act  (the  8th 
Vict.  c.  20,  §  86)  authorises  every  such  company  to  run  carriages 
and  generally  to  act  as  a  carrier  on  its  own  line  of  railway,  and  by 
the  next  section  the  company  is  enabled  to  make  arrangements 
with  other  companies  having  continuous  railways  for  the  use  of 
their  respective  lines  for  their  mutual  benefit.  All  this  would 
bave  been  unnecessary  if  it  had  not  been  considered  that  but  for 
such  enactments  no  such  power  would  have  existed  under  the 
mere  incorporation  of  the  company  for  the  purpose  of  making  and 
maintaining  a  railway.  The  principle  ha3  been  often  recognised 
and  acted  on  in  Courts  of  law  and  equity.  In  the  case  of  The 
JSast  Anglian  Railway  Company  v.  The  Eastern  Counties  Railway^ 
it  was  held  by  the  Court  of  Common  Pleas  that  no  action  could  be 
maintained  on  the  covenant  of  the  defendants  to  accept  a  lease  of 
the  railways  of  the  plaintiffs,  to  find  the  capital  for  constructing 
the  railways  and  to  pay  the  costs  of  promoting  certain  bills  then 
pending  in  Parliament.  The  covenant  was  held  to  be  void,  being 
a  covenant  to  do  acts  not  within  the  objects  of  the  incorporation. 

In  a  subsequent  case,  viz.  The  South  Yorkshire  Railway  and 
River  Dun  Company  v.  The  Great  Northern  Railway  Company^ 
the  same  proposition  is  stated,  more  correctly  perhaps,  by 
Mr.  Baron  Parke.  He  there  says  that  "  where  *  a  corpora-  *  137 
tion  is  created  by  Act  of  Parliament  for  particular  purposes 
with  special  powers,  their  deed,  though  under  their  corporate  seal, 
does  not  bind  them  if  it  appears  by  the  express  provisions  of  the  stat- 
ute creating  the  corporation  or  by  necessary  or  reasonable  inference 
from  its  enactment  that  the  deed  is  uUra  vires^  that  is,  that  the 
Legislature  meant  that  such  a  deed  should  not  be  made."    I  think 

1  9  Exch.  75  -  84. 
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this  is  the  more  correct  way  of  enunciating  the  doctrine,  though 
practically  it  makes  very  little  difference  whether  we  say  that  the 
railway  company  has  no  authority  given  to  it  by  its  incorporation 
to  enter  into  contracts  as  to  matters  not  connected  with  its  cor- 
porate duties,  or  that  it  is  impliedly  prohibited  from  so  doing, 
because  by  necessary  inference  the  Legislature  must  be  considered 
to  have  intended  that  no  such  contracts  should  be  entered  into. 

The  numerous  cases  in  equity  in  which  the  Court  has  restrained 
a  company  from  devoting  any  part  of  its  funds  to  purposes  not 
strictly  within  the  objects  of  its  incorporation  have  been  decided 
on  similar  principles.  It  is  sufficient  to  refer  to  the  cases  of  Cot- 
man  V.  The  Eastern  Counties  Railway  Company^  and  Bagtihaw  v. 
The  Eastern  Union  Railway  Company.^  In  the  former  case  Lord 
Langdale  sustained  an  injunction  restraining  the  defendants  from 
applying  any  part  of  their  funds  towards  the  establishment  of  a 
Steam  Packet  Company  which  they  considered,  and  probably 
justly  considered,  would  be  likely  to  benefit  their  line.  And  in 
the  latter  case  it  was  decided  that  money  raised  for  the  purpose  of 
completing  a  particular  branch  line  could  not  be  applied  to  the 

purposes  of  any  part  of  the  main  line. 
*188  ♦The  Court,  in  those  and  all  similar  cases,  has  con- 
sidered (to  apply  the  language  of  Mr.  Baron  Parke)  that 
by  reasonable  inference  from  the  nature  of  the  incorporation,  the 
Legislature  intended  that  no  such  appropriation  of  the  funds  as 
the  company  contemplated  should  be  made. 

I  will  only  add  that  in  the  case  of  the  Helensburgh  Sarbour 
Trustees  v.  The  Caledonian  Railway  Company^  your  Lordships, 
last  year,  acted  on  the  same  doctrine. 

Lord  Justice  Turner  was  of  opinion  that  the  doctrine  in  ques- 
tion was  applicable  to  the  present  case  ;  that  the  contract  sought 
to  be  enforced  was  one  not  authorised  by  the  terms  of  the  incorpo- 
ration ;  I  confess  that,  were  it  not  for  the  very  high  authorities 
opposed  to  the  opinion  of  the  Lord  Justice,  I  should  have  been  in- 
clined to  attribute  great  weight  to  it.  The  contract  on  the  part  of 
the  Northwestern  Comfmny  is  a  contract  to  give  up  to  the 
Shrewsbury  and  Birmingham  Company  seven  thirteenths  of  the 
profits  made  by  the  carriage  of  passengers  and  goods  over  a  por- 
tion of  that  line,  in  consideration  of  receiving  in  return  six  thir> 
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*  7  Hare,  114,  2  Macn.  &  G.  3S9. 
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teentlis  of  the  profits  made  by  the  Shrewsbury  and  Birmingham 
Company  on  a  certain  portion  of  that  line ;  but  if  this  could  be 
done  on  a  portion  of  the  line,  why,  it  was  urged  at  the  bar,  not  on 
the  whole  ?  The  doctrine  of  the  respondents,  it  was  contended, 
would  necessarily  lead  to  the  conclusion  that  the  Northwestern 
Company  and  the  Great  Western  Company  might,  if  they  chose, 
agree  to  bring  all  their  profits  into  a  common  fund,  and  divide 
them  among  their  respective  shareholders  in  any  definite  stipu- 
lated proportion.  This  is  a  question  of  very  great  importance. 
The  opinion  of  the  Lord  Justice  Turner  seems  to  be  opposed 
to  tliat  of  Lord  Cottenham,  and  I  cannot  reconcile 
*  it  with  the  judgment  of  the  Court  of  Queen's  Bench  *  139 
on  the  argument  of  the  demurrer  to  the  fifth  breach,  for 
that  demurrer  clearly  raised  the  question  whether  the  contract  for 
division  of  the  profits  was  or  was  not  a  legal  contract.  In  this 
conflict  of  opinions,  if  it  had  been  necessary  to  decide  between 
them,  I  should  probably  have  advised  your  Lordships  to  require 
that  the  case  on  this  point  should  be  reargued  in  the  presence  of 
the  learned  Judges,  in  order  that  we  might  have  their  assistance. 
But,  as  I  have  already  stated,  I  think  there  is  another  ground  on 
which  your  Lordships  must  decide  against  the  appeal,  so  that  the 
further  discussion  of  the  doctrines  on  which  the  Lord  Justice 
Turner  rested  his  judgment  is  unnecessary. 

The  ground  on  which  Lord  Justice  Knight  Bruce  rested  his 
judgment  was,  that  even  supposing  the  covenant  was  not  legally 
invalid,  as  being  tdtra  vires^  as  to  which  he  expressed  no  opinion, 
still  it  was  one  to  the  enforcing  of  which  a  Court  of  equity  ought 
not  to  lend  its  assistance,  being  palpably  so  unequal,  and  therefore 
so  unjust  in  its  operation,  as  fairly  to  lead  to  the  inference  that  its 
effect  could  not  have  been  fully  apprehended  by  the  parties,  or 
at  all, events  by  the  party  against  whom  it  is  sought  to  be  en- 
forced. 

It  is  obvious  that  if  the  Northwestern  Company  is  bound  by  this 
covenant,  the  Shrewsbury  and  Birmingham  Company  ceases  to 
have  any  object  in  carrying  passengers  or  goods  to  Rugby,  or 
beyond  Rugby  to  London.  Indeed  it  is  manifestly  the  interest  of 
the  Company  not  to  do  so,  for  it  would  be  incurring  all  the  ex- 
pense of  running  carriages  over  the  line,  on  their  way  to  Rugby 
and  the  South,  without  any  possible  countervailing  benefit.  By 
the  terms  of  the  contract  the  Shrewsbury  and  Birmingham  Com- 
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pany  is  to  have  seven  thirteenths  of  the  profits  of  so  nrach  of  the 

through  traffic  carried  by  the  Northwestern  Company,  as  is 
*140    attributable  *to  the  distance  from  Shrewsbury  to  Stafford, 

and  it  is  also  to  have  seven  thirteenths  of  so  much  of  the 
through  traffic  on  its  own  line  as  is  attributable  to  the  distance 
from  Shrewsbury  to  Wolverhampton.  The  effect  of  this  arrange- 
ment obviously  is  to  prevent  the  Shrewsbury  and  Birmingham 
Company  from  having  any  interest  in  carrying  traffic  by  its  own 
line.  If  the  directors  of  that  company  were  to  cease  altogether 
to  carry  passengers  or  goods  beyond  Birmingham,  the  result  must 
necessarily  be  that  all  the  traffic  from  Shrewsbury  to  Rugby  and 
the  south  must  go  via  Stafford,  and  be  conveyed,  therefore,  by, 
and  at  the  cost  of  the  Northwestern  Company,  without  any  cost 
whatever  to  the  Shrewsbury  and  Birmingham  Company,  and  yet 
for  all  this  traffic  so  conveyed  the  Shrewsbury  and  Birmingham 
Company  would  be  entitled  to  precisely  the  same  proportions  of 
profit  as  if  the  goods  and  passengers  had  been  carried  over  that 
line,  and  at  the  expense  of  that  company.  And  on  the  other  hand, 
the  Northwestern  Company  would  be  bound  to  hand  over  to  the 
Shrewsbury  and  Birmingham  Company  seven  thirteenths  of  the 
profits  derived  from  the  working  of  a  portion  of  the  Northwestern 
line  without  receiving  any  corresponding  share  of  profit  from  the 
Shrewsbury  and  Birmingham  Company.  It  is  difficult  to  suppose 
that  this  could  have  been  intended,  more  especially  as  it  is  a  con- 
tract binding  for  ever  on  the  Northwestern  Company,  though  the 
Shrewsbury  and  Birmingham  Company  has  the  right  of  abandon- 
ing it  at  any  time.  The  effect  of  the  arrangement  was  to  divert 
from  its  legitimate  channel  no  inconsiderable  portion  of  the  profits 
of  a  particular  part  of  the  line  of  the  Northwestern  Company, 
without  securing  any  corresponding  portion  of  profits  from  the 
rival  line.    It  therefore  seems  to  me  that  there  is  great  fprce  in 

what  was  said  by  Lord  Justice  Knight  Bruce,  namely, 
*  141    "  that  the  contract,  whether  legally  valid  or  invalid,  *  is 

one  which  a  Court  of  equity  ought  not  to  be  active  in 
enforcing." 

I  have  thought  it  right  to  make  these  observations,  but  I  must 
repeat  that  the  ground  on  which  I  advise  your  Lordships  to  reject 
this  appeal  is  that  whatever  be  the  character  of  the  covenants 
in  question,  the  time  had  not  arrived  at  which  they  were  to 
come  into  operation.     This  extends  to  the  whole   case,  and  I 
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shall,  therefore,  move  your  Lordships  to  dismiss  the  appeal  with 
costs. 

Decrees  and  orders  appealed  from  crffirmedy  and  appeal  dismissed 
with  costs. 

Lords'  Journals,  18th  May. 


♦OTLAHERTY  v.  MCDOWELL.  *142 

1857.    June  19,  22,  23,  25 ;  Jnljr  9. 

Richard  O'Flaherty  and  others,  creditors  of  the  \   a      11^,^^ 
Tipperary  Bank, J 

George  M-Dowell,  official  manager  of  the  said  1  ix,^    j    * 
Bank,  the  Attorney- General,  and  others,        .  J 

Statutes  repealed  and  in  Force.    Bankers.     Joint  Stock  Companies. 

Bankrupt  Law  Pleading. 

An  affirmative  statute,  giving  a  new  right,  does  not  of  itself  and  necessarily  de- 
stroy a  preyiously  existing  right,  created  by  another  statute  to  which  it  does 
not  refer ;  but  will  do  so,  if  it  appears  to  have  been  the  intention  of  the  Legis- 
lature that  the  two  rights  should  not  exist  together. 

The  Irish  Statute  38  Geo.  2,  c.  14,  is  repealed,  so  far  as  joint  stock  banks  in 
Ireland  are  concerned,  by  the  imperial  Statute  6  Geo.  4,  c.  42,  though  the 
former  is  not  mentioned  in  the  latter  statute,  the  provisions  of  the  two  statutes 
being  entirely  incompatible  with  each  other. 

A  joint  stock  banking  company  in  Ireland  is  within  the  provisions  of  the  8  &  9 
Vict.  c.  98. 

A  petition  of  certain  persons  under  the  83  Geo.  2,  c.  14  (Ir.),  on  behalf  of  them- 
selves and  all  the  creditors  of  an  Irish  bank,  for  administration  of  assets,  under 
the  trusts  of  that  statute,  is  informal.  It  ought  to  be,  in  any  case  where  it  can 
be  maintained,  a  petition  on  behalf  of  all  the  creditors  of  the  persons  consti- 
tuting the  bank,  the  provisions  of  that  statute  afibrding  a  remedy  not  exclu- 
sively for  debts  owed  by  those  persons  in  respect  of  the  bank,  but  for  their 
debts  generally. 

Fawcett  v,  Hodges,  3  Ir.  £q.  Rep.  232,  overruled;  Hay  den  v.  Carroll,  8  Ridg. 
Pari.  Cas.  545,  questioned. 

This  was  an  appeal  against  an  order  of  the  Lord  Chancellor  of 
Ireland,  dismissing  a  petition  which  had  been  filed  hj  the  present 
appellants,  on  behalf  of  themselves,  and  all  the  other  creditors  of 
the  "  Tipperary  Joint  Stock  Bank,"  praying  that  "  the  trusts  of  the 
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Act  33  Geo.  2,  c.  14  (Ir.),  might,  as  to  the  said  creditors  of  the 
Tipperarj  Bank,  be  carried  into  execution  onder  the  direction  of 
the  Court,  and  that  the  petitioners,  and  the  other  creditors 
^  143  of  the  ^  said  banking  copartnership,  might  be  paid  tlieir 
demands  out  of  the  joint  and  separate  property  of  the 
members  thereof." 

^  The  Tipperary  Joint  Stock  Bank "  had  been  established  in 
1838,  under  the  provisions  of  6  Greo.  4,  c.  42,  and  was  regulated 
by  an  indenture  dated  5th  July,  1842,  by  which  it  was  agreed  that 
the  object  of  the  copartnership  should  be  to  establbh,  in  any  cities, 
towns,  and  places  in  Ireland,  and  in  any  other  places  the  directors 
might  think  proper,  banks  and  agencies,  and  thereby  to  carry  on  the 
business  of  bankers.  The  company  or  copartnership  consisted  of 
a  large  number  of  individuals,  who  subscribed  for  shares,  and  its 
business  was  managed  by  a  board  of  directors.  In  February, 
1856,  the  bank  stopped  payment,  and  the  petition  of  the  appel- 
lants was  thereon  presented.  Other  proceedings  were  instituted  by 
other  individuals,  likewise  creditors  of  the  bank,  under  tlie  Joint 
Stock  Companies*  Winding-up  Acts,  and  the  respondent,  M'Dowell, 
was,  under  them,  appointed  official  manager.  The  main  question 
raised  between  these  parties  was,  whether  the  33  Geo.  S,  c.  14 
(Ir.)  ^  applied  to  a  bank  established  under  the  6  Greo.  4, 
^  144  c.  42,  or  whether  the  latter  statute  had  *  not,  in  effect,  re- 
pealed the  former.    The  Lord  Chancellor  was  of  opinion 

^  There  were  seTenl  statntes  refemd  to  in  the  argmnent  and  judgment  The 
following  sammaiy  of  them  is  all  that  is  neoeamrj  to  be  given.  The  8  Geo.  1,  c. 
14  (Ir.),  and  the  29  Gea  2,  c.  16  (Ir.),  made  special  proYiaons  lor  the  govern- 
ment of  banks  and  bankers  in  Ireland.  Then  came  the  33  Gea  2,  intituled  "  An 
Act  ibr  repealing  the  8  Gea  1,  c  14,  and  for  providing  a  more  effectual  Remedj 
for  the  Secoritj  and  Payment  of  Debts  dae  by  Benken."  It  enacts  fiist,  that 
the  8  Gea  1  shall  be  repealed ;  secondly,  that  all  deeds  and  conveyances  made  by 
any  banker  or  banken,  whereby  any  pait  of  their  real  or  leasehold  estate  shall 
be  granted,  released,  sold,  mortgaged,  demised  or  any  way  encambered  or  affect- 
ed, other  than  leases  not  exceeding  three  lives  or  thirty-one  years,  at  the  foil 
improved  rent,  withoat  fine,  shall  be  registered  within  one  month  from  the  ezeco- 
tion  of  sach  deed  or  conveyance ;  and  if  soch  deed  or  conveyance  be  execnted  by 
tiie  banker  oat  of  the  kingdom,  then  within  three  months  from  its  ezecntion, 
otherwise  the  same  shall  be  void  against  the  creditors  of  the  banker,  though  made 
for  valuable  consideration ;  thirdly,  that  all  grants,  sales,  alienations,  leases,  or 
diqiositioas  to  be  made  by  any  banker,  doring  the  time  he  is  a  banker,  of  any 
part  of  his  real  esute  or  of  any  leasehold  interest  to  him  belonging,  to»  or  to  the 
ose  of,  or  in  trust  for  any  son  or  grandson,  daughter  or  granddaughter  of  such 
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that  the  earlier  statute  did  not  apply,  and  therefore  dismissed  the 
petition.    The  appellants  appealed  against  that  decision. 

banker,  shall  be  atterlj  Toid  as  against  the  creditors  of  the  banker,  though  made 
hr  valuable  consideration,  and  though  the  creditors  were  not  creditors  of  the 
banker  at  the  time  such  grant  or  deposition  was  made.  Then  it  provides  that 
bankers  shall  not  issue  notes  or  accountable  receipts,  with  any  promise  therein 
contained  for  payment  of  interest ;  and  that  if  bankers  do  not  pay  on  demand 
their  notes,  they,  their  heirs,  executors,  and  administrators,  shall  thenceforth  be 
chargeable  with  interest  on  the  sums  mentioned  in  such  notes  or  receipts.  The 
sixth  section  enacts,  **  that  if  any  banker,  after  he  shall  have  stopped  payment, 
shall  receive  or  discharge  any  sum  of  money  due  to  him  at  the  time  of  his  stopping 
payment,  every  such  receipt  and  discharge  shall  be  absolutely  void ;  and  that  all 
deeds  and  conveyances  made  by  any  banker  of  his  real  or  personal  estate,  after 
the  time  he  shall  abscond,  conceal  himself  from  his  creditors,  or  stop  payment, 
though  made  for  valuable  consideration,  shall  be  null  and  void  to  all  intents  and 
purposes  whatever,  unless  made  in  trust  for  the  creditors  of  the  banker :  and  then 
the  eighth  section  enacts,  that  from  and  immediately  afler  the  time  that  any 
banker  shall  abscond,  conceal  himself  from  his  creditors,  or  stop  payment,  or  die, 
all  the  real  estates,  whether  for  lives,  in  fee  simple  or  fee  tail,  and  all  the  personal 
estate,  credits  and  effects  whatsoever,  either  in  law  or  equity,  of  which  such 
banker  shall  be  seised,  possessed  of,  or  entitled  unto  at  the  time  of  his  death, 
or  stopping  payment,  or  absconding,  or  concealing  himself  from  his  creditors,  shall 
be  liable  and  subject  to  the  payment  of  all  and  every  his  debts,  of  what  nature  or 
kind  soever  the  same  be,  without  any  regard  to  priority  or  preference  in  point  of 
payment,  other  than  and  except  such  debts  and  encumbrances  as  such  banker 
shall  contract  before  he  became  a  banker,  and  except  such  debts  and  encum- 
brances as  shall  be  secured  by  deeds  or  conveyances  registered  as  aforesaid." 

The  Act  then  contains  clauses  enabling  the  banker  to  vest  all  his  estates  in 
trustees,  for  the  benefit  of  his  creditors ;  and  the  40  Geo.  3,  c.  22,  comes  in  aid  of 
these  last-mentioned  provisions,  by  providing  that  the  banker  making  such  an 
assignment  shall  be  protected  from  personal  liability  and  from  arrest. 

There  were  afterwards  passed  the  1  &  2  Gea  4,  c.  72,  and  the  5  Greo.  4,  c.  73. 
These  were  expressly  or  impliedly  repealed  by  the  6  Geo.  4,  c.  42,  intituled  **  An 
Act  for  the  better  Regulation  of  Copartnerships  of  certain  Bankers  in  Ireland." 
The  second  section  of  that  statute  enacted,  that  it  shall  be  lawful  for  any  number 
of  persons  united  in  partnership,  and  not  having  any  houses  of  business  at  any 
place  leas  than  fifty  miles  from  Dublin,  to  carry  on  the  trade  and  business  of 
bankers  in  like  nuinner  as  copartnerships  of  bankers,  consisting  of  not  more  than 
six  in  number,  may  lawfully  do ;  and  to  borrow  or  take  up  any  sum  of  money  on 
their  bills  or  notes,  payable  on  demand ;  ^  all  the  individuals  composing  such 
societies  or  copartnerships  being  liable  and  responsible  for  the  due  payment  of  all 
such  bills  and  notes,  in  manner  hereinafter  provided."  Section  3  empowers  such 
societies  to  appoint  agents ;  and  section  4  restricts  them  from  issuing  notes  or  bor- 
rowing money  in  Dublin,  or  within  fifty  miles  of  it  The  5th  section  provides 
that  nothing  contained  in  that  Act,  or  in  any  other  Act  or  Acts,  shall  extend  or 
be  construed  to  prevent  any  person  or  persons  whatever,  whether  resident  in  Great 
Britain  or  Ireland,  from  being  or  becoming  a  member  or  members  of  any  such 
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•  145        •  Mr.  Lawion  (of  the  Irish  bar)  and  Sir  F.  Kdly  for 

the  appellants.  — The  38  Geo.  2,  c.  14,  is  applicable  to  this 

case  ;  if  not,  the  creditors  of  joint  stock  banks  in  Ireland,  to  which 

the  bankrupt  law,  6  Wm.  4,  c.  14,  does  not  extend,  will  bs 

•  146    left  "  without  any  remedy.    They  may  sue  the  public  officer, 

and  then  issue  execution  against  individual  shareholders  ; 
but  these  being  eight  thousand  in  nuoiber,  the  creditors  would,  in 
fact,  be  left  without  any  means  ofobtaiiiing  satisfaction  of  their  debts. 
The  Statute  of  Geo.  2  secures  them  those  means.  The  29  Geo.  2, 
c.  16  (Jr.)  is  the  first  of  the  statutes  relating  to  banks  in  Ireland 
which  it  is  necessary  to  notice :  tliat  was  called  "  An  Act  for  pro- 

•ociety  or  copartnership  in  IreUnd,  aa  aforesaid,  or  from  being  or  becoming  a 
•abicriber  anil  contributor,  or  aubscribers  and  contributors,  to  the  atock  and  capi- 
tal of  tuy  such  "aocielj  or  copartnerabip."  The  lixlh  aection  provides  for  a 
regialry  at  the  ataoip  office,  and  for  certiGcatea  of  Buch  registry  being  given  to 
the  Mciely  ;  and  the  tenth  uction  gives  power  to  "  an;  such  society  or  partner- 
ship,"  to  sue  and  be  sued  by  its  public  officer  j  the  eleventh  aeclion  enacts,  that 
DO  pereon  having  any  demand  against  the  society,  shall  bring  more  than  on« 
action  or  suit  in  respect  of  soch  demand.  Provision  la  then  made  ($  12),  for 
giving  effect  in  Great  Britain  to  judgments  obtained  in  Ireland  againat  the  pub- 
lic officer,  and  (§  13)  vice  eertS;  and  the  fourteenth  section  providea  that  decrees 
and  orden  of  a  Court  of  equity,  againat  the  public  officer,  ahall  have  effect  and 
operation  against  the  individual  members  of  the  copartnership ;  and  it  la  provided 
'  (§  16),  that  judgmeuta  and  decrees  against  the  public  officer  maybe  registered  in 
Scotland,  and  have  effect  there :  and  by  the  seventeenth  section  it  is  enacted 
that  all  judgments  in  any  action,  suit  or  proceeding,  in  law  or  equity,  against  tbe 
public  officer,  ahall  have  the  like  effect  and  operation  upon  and  against  the  prop- 
erty of  the  eoclety,  and  upon  and  against  the  properly  of  every  member  thereof, 
as  If  Each  judgmenla  had  been  recovered  and  obtained  ,against  such  society 
■taelf ;  and  that  the  bankruptcy  or  insolvency  of  the  public  officer,  in  hla  indi- 
vidual character,  shall  not  be  tbe  bankruptcy  or  insolvency  of  the  society ;  and,  by 
the  eighteeutb  section,  execntion  upon  any  judgment  obtained  against  the  public 
officer  may  be  issued  against  any  member  for  the  time  being  of  the  society  ;  and 
in  case  such  eiecutiOD  shall  be  ineffectual,  then  the  party  obtaining  tbe  judgment 
may,  upon  motion  in  open  Court  made  after  notice,  issue  execution  against  any 
peraoD  nbo  was  a  member  of  the  society  at  the  time  when  the  contract  or 
rig<;»^eiiKnt  on  which  the  judgment  was  obtained  was  entered  into;  but  not 
beyond  three  years  after  any  such  person  aball  have  ceased  to  be  a  member  of 
Fuch  soiietyor  copartnership.  Then,  by  the  twenty-second  section,  power  is  given 
to  the  members  to  transfer  their  shares  Id  the  manner  therein  mentioned ;  and 
Ihv  twentj-wxth  section  concludes  this  act  of  legislation,  by  declaring  that  noth- 
ing iu  tlie  Act  contained  shall  be  construed  to  prevent  any  such  society  or  copart- 
nt'nhipfrom  doing  any  act,  matter,  or  thing  which,  bat  for  the  express  provudon 
a(  Iliis  Act,  it  would  by  law  be  enUtled  to  do. 
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moting  Public  Credit "  ;  it  required  all  persons  to  sign  the  notes 
issued  by  them  as  bankers,  and  it  prevented  merchants  and  others 
from  carrying  on  any  general  business,  if  they  carried  on  the  busi- 
ness of  bankers.  Under  that  Act,  therefore,  the  existence  of  joint 
stock  banks  was  impossible ;  and  so  the  law  remained  till 
the  5  Greo.  4,  c.  73,  *  which  allowed  banks  of  more  than  six  *  147 
persons  in  number,  and  which  was,  in  the  following  session, 
repealed,  in  order  that  its  provisions  might  be  extended  by  the  6 
Geo.  4,  c.  42.  Joint  stock  banks  can  now  be  established  in  Ire- 
land ;  but  the  provisions  of  the  last-named  statute  are  not  suffi- 
cient for  their  complete  regulation,  and  they  therefore  remain  sub- 
ject to  the  33  Geo.  2,  c.  14,  by  which,  from  the  moment  of  the 
stoppage  of  a  bank,  the  whole  estate  of  each  shareholder  becomes 
in  trust  for  the  general  body  of  the  creditors.  The  petition  here 
is  to  carry  that  trust  into  execution.  The  words,  ^^  accountable 
receipts,"  in  that  statute,'  show  that  it  applies  both  to  banks  of 
deposit,  and  to  banks  issuing  their  own  notes,  and,  consequently, 
to  all  persons  whatever  carrying  on  the  business  of  a  banker.  It 
is  submitted  that  the  Tipperary  Bank  comes  under  that  general 
description. 

As  to  all  such  persons,  the  provisions  of  the  statute  are  very 
stringent:  all  conveyances  made,  and  receipts  and  discharges 
given  by  them,  are  void,  in  favour  of  creditors.  Sections  one,  six, 
eight,  and  ten  are  particularly  referred  to.  The  40  Geo.  3,  c.  22, 
recognises  and  applies  the  provisions  of  the  previous  statute,  and 
protects  the  persons  of  those  bankers  who  had  complied  with  them, 
while  the  47  Geo,  3,  c.  74,  and  the  11  Geo.  4  &  1  Wm.  4,  c.  47, 
and  the  8  &  9  Vict.  c.  37,  equally  recognise  its  existence  by  re- 
pealing some  of  its  provisions,  and  thus,  impliedly,  leaving  the 
other  provisions  in  full  force.     That  is  decisive  of  the  question. 

Joint  stock  banks,  though  not  then  established,  fall  within  the 
meaning  of  the  provisions  of  the  33  Geo.  2.  That  statute  was 
meant  to  apply  to  all  banks,  and  is  equally  applicable  to  them, 
whether  their  partners  are  few  or  many.  The  1  &  2  Geo.  4,  c.  72, 
§  6,  fii'st  allowed  "  societies  or  partnerships,"  of  any  number  of 
persons  beyond  fifty  miles  from  Dublin,  to  issue  notes ; 
then  came  the  6  Geo.  4,  c.  73,  ♦  which  repealed  the  29  Geo.  *  148 
2  (Irish),  and  allowed  joint  stock  banks  in  Dublin  itself; 
and  it  expressly  regulated  partnerships  of  more  than  six  persons, 
'^  who  shall  carry  on  the  trade  or  business  of  a  banker  or  bankers  "  ; 
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these  words  bring  joint  stock  banks  within  the  operation  of  the 
general  laws  then  existing  in  Ireland,  as  to  banks  and  bankers  ; 
and  the  appointment  of  a  public  officer,  who  is  to  represent  the 
bank  in  all  actions  and  suits,  does  not  alter  the  rights  and  liabili- 
ties of  the  parties,  but  only  affects  the  forms  of  the  proceedings. 
The  5  Geo.  4  was  repealed,  and,  with  other  provisions,  re-enacted 
by  the  6  Geo.  4,  c.  42,  which  now  regulates  banks  and  bankers  in 
Ireland.  That  statute,  and  the  83  Geo.  2,  c.  14,  must  be  read  to- 
gether ;  in  that  way  alone  are  their  provisions  complete  for  the 
'  purpose  for  which  they  were  enacted.  Thus,  by  the  seventeenth 
section  of  the  6  Geo.  4,  the  bankruptcy  of  the  public  officer  is 
not  to  be  construed  to  be  that  of  the  society ;  but  the  statute  does 
not  make  any  provision  for  the  society  becoming  insolvent ;  and 
why  ?  because  the  33  Geo.  2  had  already  provided  for  that  event. 
The  eighteenth  section  points  out  the  only  mode  in  which  a  judg- 
ment on  an  action  can  be  enforced  by  execution,  but  that  still 
treats  the  matter  as  being  a  demand  by  an  individual  creditor 
alone,  and  does  not  afford  such  a  remedy  as  the  33  Geo.  2  affords, 
by  an  equitable  trust  for  the  general  distribution  of  the  funds  of 
the  society  or  partnership,  and  of  its  members.  To  make  the 
creditors'  remedy  complete,  the  two  statutes  must  therefore  be  put 
in  force  together.  The  Statute  6  Geo.  4  employs  only  affirmar 
tive  words,  giving  certain  remedies,  but  does  not  use  any  negative 
words  to  take  away  any  existing  remedies.  It  cannot  therefore  be 
contended  that  it  repeals  the  33  G«o.  2  by  implication,  and  it  cer- 
tainly does  not  do  so  by  express  enactment,  for  it  never  mentions 
that  statute. 

A  joint  stock  banking  business  is  a  trade  within  the 
*  149  *  meaning  of  the  provisions  of  Acts  prohibiting  certain  per- 
sons from  carrying  on  trade,  HaU  v.  FranUin^  where  the 
57  Geo.  3,  c.  99,  was  held  to  apply  to  clergymen  who  were  mem- 
bers of  joint  stock  banks :  Ex  parte  Wyndham^  Deacon's  Bank- 
rupt Laws.^  If  so,  then,  unless  the  33  Geo.  2,  c.  14,  is  absolutely 
repealed  by  the  6  Geo.  4,  c.  42  (and  the  later  does  not  in  the 
slightest  manner  refer  to  the  earlier  statute),  the  decree  of  the 
Court  below  dismissing  the  petition  cannot  be  supported.  Tiiis 
question  has  already  been  decided  in  Ireland.     In  FawceU  v. 

»  8  M.  &  W.  259. 

*  1  Mont,  D.  &  De  6.  UQ. 

*  1  Deacon's  Law  U  Pr.  of  Bankruptcy,  2d  ed.  23. 
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Hodge9^  it  was  held  that  the  38  Geo.  2,  c.  14,  is  not  repealed  bj 
the  6  Geo.  4,  c.  42.  That  decision  is  in  conformity  with  prior 
authorities,  and  up  to  this  time  it  has  never  been  disputed.  In 
Hayden  v.  Carroll^  it  was  held  in  the  Irish  House  of  Lords,  that 
the  Statute  33  Geo.  2,  c.  14,  extends  to  all  the  debts  of  a  banker 
indiscriminately  ;  and  in  the  judgment  there,  delivered  by  Lord 
Clare,  it  was  said,  '^  There  is  no  point  more  clear  than  that  a  sub- 
sequent affirmative  statute  may  repeal  a  prior  one  if  the  words  are 
contrarient,  but  it  is  equally  clear  that  if  there  be  two  affirmative 
statutes  made  on  the  same  subject,  on  all  points  on  which  they  do 
not  contradict  each  other,  both  shall  stand  "  ;  and  he  goes  on  to 
say,  ^'  They  form  two  distinct  codes  and  certainly  may  stand 
together." 

[Thb  Lord  Chancellor.  —  There  is  no  doubt  as  to  this  general 
proposition.  The  difficulty  is  in  reconciling  the  provisions  of  the 
two  statutes  with  each  other.] 

That  then  brings  the  question  back  to  the  authority  of  Fawcett 
V.  SodffeSf  where  their  various  clauses  were  fully  considered.  It  is 
admitted  that  in  a  statute  of  this  kind,  words  wliich  enact  a 
remedy  may  confine  the  creditor  to  *  the  use  of  that  remedy,  *  150 
Steward  v.  Greaves;^  Davison  v.  Farmer;^  but  those  cases, 
and  Dodgson  v.  Scoit^  and  Ne%s  v.  Anga%^  are  cases  in  which  these 
particular  remedies  were  enforced  by  individuals  in  particular 
cases;  when  the  whole  body  becomes  insolvent,  the  creditors  at 
large  must  seek  their  remedy  according  to  the  general  law  of  the 
land.  These  particular  remedies  are  unapplicable  to  the  whole 
body  of  the  creditors,  for  they  are  barred  after  a  certain  lapse  of 
time,  Barker  v.  Buttress^  and  Seward  v.  Wheatley^  showing  that 
proceedings  cannot  be  had  against  former  members,  even  within 
the  time  limited  by  the  law,  except  after  proceeding  against  present 
shareholders  who  are  primarily  liable.  No  other  remedies,  there- 
fore, but  those  which  were  given  by  the  83  Geo.  2,  c.  14,  would 
now  be  effectual,  the  more  especially  as  that  is  the  only  statute 
which  enacts  a  general  trust  of  the  property  of  the  copartners  for 
the  benefit  of  all  the  creditors.  It  may  be  that  some  of  the  pro- 
visions of  the  two  statutes,  33  Geo.  2,  and  6  Geo.  4,  appear  incon- 

^  S  Irish  £q.  232.  *  2  Exch.  457. 

*  S  Ridgw.  Pari.  Cas.  545.  *  3  Exch.  S05. 
»  10  M,  &  W.  711.  »  7  Beav.  134. 

*  6  Exch.  242.  •  5  De  6.  &  S.  552. 
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sistent  with  each  other,  but  that  is  so  with  regard  to  the  Winding 
up  Acts  and  the  Bankrupt  Acts  in  this  country,  and  yet  no  doubt 
lias  ever  been  entertained  that  they  give  coexistent  remedies,  and 
may  be  applied  together.  The  Tipperary  Bank  was  a  ** banker" 
within  the  true  intent  and  meaning  of  the  83  Geo.  2,  and  the 
provisions  of  that  statute  must  be  applied  in  the  settlement  of  its 
concerns. 

The  Attorney- General  (^Sir  R.  Bethell),  Mr.  Napier  (of  the  Irish 
bar),  and  Mr.  It.  Palmer  for  the  respondents.  — Tlie  two  statutes 

are  wholly  incompatible  with  each  other,  and  the  eariier 
*  151    must,  therefore,  be  treated  as  repealed  *  by  the  later  statute. 

It  is  a  settled  rule,  that  with  respect  to  all  general  statutes, 
they  must  be  construed  with  reference  to  the  state  of  the  law  when 
they  were  passed.  Dean  of  Ely  v.  Bli%%.^  Applying  that  rule  here, 
it  is  clear  that  the  33  Geo.  2,  c.  14,  is  no  longer  in  force.  When 
that  statute  was  passed  the  Legislature  dealt  only  with  common- 
law  rights  and  liabilities,  and  with  individuals  joining  in  small  co- 
partnerships and  forming  banks  of  issue ;  and  as  to  these  banks, 
there  was,  at  that  time,  no  bankrupt  law  applicable  to  them.  The 
existence  of  such  an  artificial  creation  as  that  of  a  joint  stock  bank 
was  not  then  foreseen.  That  is  an  important  element  in  the  con- 
sideration of  this  question.  The  eighth  section  of  the  33  Geb.  2, 
c.  14,  shows  that  individual  partners  were  then  alone  thought  of ; 
for  it  speaks  of  the  Act  being  put  into  full  operation  whenever  he 
(the  partner)  should  die.  The  literal  application  of  that  section 
to  the  concerns  of  joint  stock  banks  would  produce  most  outra- 
geous results.  Whenever  one  of  the  members  of  such  a  bank  died, 
his  estate  must  be  wound  up,  and  every  shareholder  being  liable  in 
solido^  that  could  not  be  done  without  ascertaining  all  the  liabilities 
of  the  bank,  which  would,  in  fact,  be  winding  up  the  concerns  of 
the  bank  on  the  death  of  each  individual  shareholder.  Again,  the 
object  of  the  Legislature  in  the  5  and  in  the  6  Geo.  4  was  to  en- 
courage the  introduction  of  English  capital  into  Ireland.  But  the 
33  Geo.  2  prohibits  any  ^'  banker"  from  indorsing  in  his  own  private 
business  any  note  bearing  interest,  and  this,  according  to  the  con- 
struction contended  for  on  the  other  side,  would  apply  to  every 
shareholder  in  a  joint  stock  bank,  however  great  might  be  the 
amount  of  his  own  private  business,  and  however  small  the  amount 

1  5  Beav.  574. 
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of  *  his  shares.  Again,  if  English  merchants  took  part  of  *  152 
tlieir  capital  to  a  bank  in  Ireland,  the  whole  of  their  business 
here  might  be  stopped  for  two  montlis  while  the  unnecessary  winding 
up  of  the  joint  stock  bank  concerns,  occasioned  by  the  death  of  an 
individual  shareholder,  was  going  on  in  Ireland.  No  Englishmen 
would  join  in  an  association  where  they  were  liable  to  such  injuri- 
ous contingencies.  In  that  way,  therefore,  the  continued  existence 
of  the  33  Geo.  2,  c.  14,  and  its  application  to  joint  stock  banks, 
would  entirely  defeat  the  intention  of  the  Legislature  as  declared 
in  the  6  Geo.  4.  Oq  the  other  hand,  if  the  estates  of  the  English 
shareholders  were  not  to  be  thus  affected,  but  were  to  be  exempted 
from  the  operation  of  the  88  Geo.  2,  the  application  of  which  was 
to  be  confined  to  residents  in  Ireland,  then  the  Irish  shareholders 
must  bear  the  whole  burden  of  the  liability  without  their  aid.  The 
fifth  section  of  the  6  Geo.  4  expressly  abolished  all  the  restrictions 
which  ^^  any  Act  or  Acts' "  had  imposed  on  any  persons  in  England 
or  Ireland  becoming  members  of  banking  copartnerships  ;  it  must, 
therefore,  be  construed  to  have  repealed  the  statutes  which  im- 
posed them.  The  creditor  of  any  bank  created  under  the  6  Geo. 
4,  c.  42,  is  sufficiently  protected  by  the  remedy  which  is  given  him 
in  sections  10  to  14  of  that  statute,  by  which  he  is  enabled  to 
proceed  by  an  action  or  suit  against  the  public  officer  of  the  com- 
pany. 

[Lord  St.  Leonards.  —  The  statute  affords  remedies  in  favour 
of  individual  creditors  as  against  individual  members;  but  where 
are  provisions  corresponding  to  those  of  33  Geo.  2,  c.  14,  which  in- 
sured the  administration  of  the  general  funds  ?] 

The  bankrupt  law  is  applicable  to  such  a  company,  and,  there- 
fore, that  administration  of  general  funds  is  provided  for. 
The  6  Wm.  4,  c.  14  ("  An  Act  to  amend  the  Law  *  relating  *  153 
to  Bankruptcy  in  Ireland ")  provides  (§  18),  "  that  all 
bankers  shall  be  deemed  traders  liable  to  become  bankrupts."  It 
may  be  contended  that  that  only  refers  to  individuals  who  trade  as 
bankers,  and  that  tlie  proviso  in  the  same  section,  that  ^^  no  mem- 
ber of  or  subscriber  to  any  incorporated  commercial  or  trading 
company,  established  by  charter,  or  under,  or  registered  in  pur- 
suance of,  any  Act  of  Parliament,  shall  be  deemed,  as  such,  a 
trader  liable  by  virtue  of  this  Act  to  become  bankrupt,"  prevents 
its  application  to  joint  stock  banking  companies;  but  the  8  &  9 
Yict.  c.  98,  expressly  subjects  joint  stock  companies  coming  within 
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the  descriptions  contained  in  tlie  7  Wm.  4  and  1  Vict.  c.  73,  and 
the  7  A  6  Vict.  c.  110,  to  the  bankrupt  laws,  though  the  individual 
members  are  (§  2)  protected  against  being  thereby  declared  bank- 
rupts. The  Tipperary  Bank  was  in  existence  when  8  £  9  Vict, 
c.  98  passed,  and  must,  therefore,  be  subject  to  its  provisions, 
which  render  useless  those  of  the  33  Geo.  2. 

The  cases  of  Steward  v.  QreaveM^  and  Chapman  ▼.  MSvain^ 
show  that  where  a  particular  mode  of  enforcing  a  liability,  dif- 
ferent from  that  which  previously  existed  at  the  common  law,  has 
been  created  by  statute,  it  must  be  followed,  and  that  it  is  not  in 
the  option  of  any  individual  to  adopt  one  or  the  other.  Davimm  t. 
Farmer  f  Ne9»  v.  AngoM^  Barker  v.  BuUreu^  Steward  v.  Dunn^ 
and  Powle9  v.  Page^  affirm  the  same  principle,  and  show  that  a 
joint  stock  company  is  not,  even  as  to  notices,  to  be  treated  like  an 
ordinary  partnership.  The  Irish  statute,  which  applied  to  ordinary 
partnerships,  cannot,  therefore,  be  applied  to  this  joint  stock  bank, 

which  m  no  way  bears  that  character. 
^154       *FawceU  v.  Sadges^  cannot,  therefore,  be  supported; 

and  when  a  similar  matter  was  before  Lord  St.  Leonards, 
in  Taylor  v.  Hughee^  no  such  effect  was  sought  to  be  given  to  the 
33  Greo.  2,  c.  14,  as  had  been  erroneously  attributed  to  it  in  the 
previous  case. 

Sir  F.  KMy^  in  reply.  — There  is  not  in  the  6  (reo  4,  nor  in 
any  other  statute,  a  repeal  of  that  of  the  33  (}eo.  2,  c.  14,  but 
several  statutes  recognise  its  existence.  The  possible  difficulties 
that  may  arise  in  applying  its  provisions  to  a  new  state  of  things, 
or  that  may  ensue  to  individuals  from  the  application  of  them,  can- 
not be  treated  as  impliedly  repealing  it  The  case  of  re  Wei%e  ^^ 
shows  that  the  creation  of  an  official  manager  does  not  put  him  in 
the  place  oft  he  body  corporate ;  that  it  does  not  affect  the  rights 
of  parties  interested,  nor  take  away  from  them  powers  which  they 
already  possess,  but  merely  affords  a  new  and  more  convenient 
mode  of  enforcing  both.  The  principle  on  which  this  case  must  be 
decided  is  that  laid  down  in  the  British  Bank  case,  AUdieeon  ▼. 

10  M.  &  W.  711.  MS  M.  &  W.  655. 

5  Ezch.  61.  T  S  C.  B.  16. 

6  Exch.  242.  •  S  Irish  £q.  232. 
S  Exch.  S05.  •  2  Jones  &  L.  24. 

7  Beav.  134.  >•  15  C.  B.  331. 
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Lee,^  and  that  principle  is,  that  where  at  the  time  of  passing  an 
Act  it  is  found  that  the  creditors  of  a  copartnership  are  entitled 
to  various  rights  and  remedies,  such  rights  and  remedies  continue 
unless  they  are  expressly  taken  away  by  the  provisions  of  the 
new  Act,  or  unless  it  is  absolutely  impossible  to  administer  tlie  old 
law  in  conformity  with  the  new.  No  impossibility  of  that  kind 
exists  here. 

Jaly  9. 

The  Lord  Chancellor. — The  petitioners  in  this  case  rest  their 
claim  on  the  Irish  Statute  83  Gteo.  2,  c.  14.  They  contend 
that  the  Tipperary  *  Bank  was  a  "  banker  "  within  the  true  *  156 
intent  and  meaning  of  the  8th  section  of  that  statute,  that 
every  shareholder  in  that  bank  was  a  banker,  that  when  the  bank 
stopped  payment  every  shareholder  stopped  payment,  and  so  that, 
according  to  the  provisions  of  the  8th  section,  all  the  real  and 
personal  estate  of  the  bank,  and  of  all  its  shareholders,  became 
liable  to  the  payment  of  all  the  creditors  of  the  bank. 

The  relief  is  sought  on  the  ground,  first,  that  the  Statute  of 
Geo.  2  is  in  force ;  and  secondly,  if  in  force,  that  it  entitles  the 
petitioners  to  the  relief  that  they  seek.  The  case  was  argued 
very  ably,  and  the  result  has  been  a  clear  conviction  on  my  mind 
that  tiie  Lord  Chancellor  of  Ireland  came  to  a  correct  conclusion, 
that  the  provisions  of  the  Statute  of  Geo.  2  do  not  apply  to  a 
joint  stock  bank  established  under  6  Greo.  4,  c.  42,  and  so  that  he 
properly  dismissed  the  petition. 

I  concur  with  the  opinion  at  which  the  Lord  Chancellor  arrived, 
that  the  holder  of  shares  in  a  joint  stock  bank,  established  under 
the  authority  of  6  G«o.  4,  c.  42,  is  not  a  banker  within  the  mean- 
ing of  the  33  Geo.  2,  c.  14,  §  8 ;  and  I  come  to  this  conclusion  on 
the  ground  that  the  provisions  of  the  latter-named  statute  are 
altogether  inapplicable  to  the  case  of  joint  stock  banks,  and  there- 
fore, although  it  is  true  that  the  shareholders  in  such  banks  are 
sometimes  designated  in  the  later  statute  by  the  name  of  '*  bank- 
ers," yet  that  word  cannot  have  been  used  in  the  sense  in  which  it 
is  used  in  the  earlier  statute. 

The  object  of  the  6  Geo.  4,  c.  42,  was  to  enable  large  numbers 
of  persons  to  unite  for  the  purpose  of  carrying  on  in  partnership 
the  business  of  banking,  and  the  Legislature,  contemplating  the 
impossibility  that  would  exist  of  enforcing  legal  rights,  whether 

^  26  Law  J.,  N.  S.,  Bk.  1,  S  Janst,  N.  S.  95. 
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by  or  against  a  partnership  of  numbers  so  extensive  as  the 

*  156    statute  sanctioned  and  meant  ^  to  encourage,  made  many 

very  special  provisions  with  respect  to  such  associations. 
In  the  first  place  they  are  to  provide  a  public  officer,  who  in  all 
suits,  whether  by  or  against  them,  is  to  be  the  representative  of 
the  whole  body.  Secondly,  in  case  of  a  judgment  against  the 
public  officer,  the  judgment  creditor  is  to  have  execution  against 
any  person  who  is  a  member  of  the  partnership  at  the  time  he 
issues  execution,  for  that  was  the  construction  put  on  the  corre- 
sponding clause  of  the  English  statute  in  the  case  of  Dodgson  v. 
Scott}  This  it  will  be  observed  is  a  new  right  given  to  the  cred- 
itor against  persons,  against  wliom  in  an  ordinary  partnership  he 
would  not,  or  might  not  have  been  entitled  to  any  relief.  This 
common-law  right  in  the  case  of  an  ordinary  partnership  would 
have  been  a  right  against  those  who  were  partners  when  his  debt 
arose,  and  they  would  not  or  might  not  be  persons  who  were  mem- 
bers when  the  execution  issued.  If  the  creditor  is  unable  to 
obtain  satisfaction  by  execution  against  the  existing  members,  he 
is  then,  by  the  provisions  of  the  18th  section,  entitled  to  have  exe- 
cution against  these  or  any  of  those  who  were  members  when  his 
debt  was  contracted,  but  who  have  since  ceased  to  be  members. 
This  is  in  effect  a  provision  throwing  him  back  on  his  common-law 
right,  or  rather  giving  him  a  right  against  those  who  would  have 
been  liable  in  an  ordinary  partnership.  Tlie  statute,  however,  cuts 
down  or  qualifies  the  riglit  by  restricting  it  to  a  right  against  those 
who  have  not  ceased  to  be  shareholders  for  three  years,  for  after 
that  time  their  liability  ceases.  Another  important  difierence  be- 
tween these  joint  stock  banks  and  ordinary  banking  partnerships 

is,  tliat  in  the  former,  shares  may  be  transferred  according 

*  157    to  the  provisions  of  the  Act  and  of  the  *  deed  regulating 

the  partnership  without  the  express  sanction  of  the  other 
shareholders,  which  certainly  cannot  be  done  in  any  partnership 
not  constituted  according  to  the  statute.  These  provisions  appear 
to  me  to  be  irreconcilable  with  the  rights  given  to  creditors  of  a 
bank  by  the  38  Geo.  2,  c.  14. 

I  do  not  dispute  the  general  proposition  that  an  affirmative  stat-- 
ute  giving  a  new  right  does  not  of  itself  and  of  necessity  destroy 
a  previously  existing  right.  But  it  has  that  effect  if  the  apparent 
intention  of  the  Legislature  is  that  the  two  rights  should  not  exist 

>  2  Exch.  457. 
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together ;  and  that,  I  think,  is  the  case  here.  The  remedy  given 
against  the  public  officer  is  not  in  terms  expressed  to  be  a  substitution 
for  the  common-law  right  of  action  ;  but  from  the  nature  of  the  case, 
it  was  held  in  Steward  v.  Gheaves^  that  this  must  have  been  what 
the  Legislature  intended.  The  evil  to  be  guarded  against  was  the 
inconvenience  to  which  creditors  would  be  put  if  they  were  driven 
to  bring  actions  against  parties  so  numerous  as  those  of  whom 
joint  stock  banks  might  and  probably  would  consist.  The  remedy 
provided  was  the  naming  a  person  who,  for  the  purposes  of  litiga- 
tion, should  represent  the  company,  and  the  anomalies  which 
would  be  produced,  if  this  riglit  were  to  coexist  with  the  previous 
common-law.  right  of  action,  were  so  great  as  to  warrant  the 
Courts  in  deciding  that  that  right  must  have  beidn  intended  to  be 
taken  away  altogether.  Does  not  precisely  the  same  ground  exist 
for  holding  that  the  statutory  remedies  given  by  6  Geo.  4,  c.  42, 
operate  to  supersede  those  given  by  38  Geo.  2,  c.  14,  supposing 
them  to  have  been  then  in  force  ?  The  Winding-up  Act,  it  must 
be  observed,  did  not  pass  till  1848,  and  must  therefore  be  laid 
out  of  tlie  question  when  we  are  construing  the  6  Geo.  4, 
C.42. 

*  The  circumstance  that  a  joint  stock  bank  had  stopped  *  158 
payment  does  not  prevent  a  creditor  from  suing  the  public 
officer.  The  creditor,  therefore,  has  his  statutory  remedy  under 
the  Joint  Stock  Act,  by  means  of  such  an  action  against  the  exist- 
ing and  former  shareholders,  just  as  if  there  had  been  no  stoppage 
of  payment.  This  right  is  at  least  as  inconsistent  with  the  right 
given  by  33  Geo.  2,  as  with  the  common-law  right  of  action 
against  the  shareholders  collectively  or  individually.  The  decision 
in  Steward  v.  Greaves  proceeded  on  the  ground  that  the  statutory 
right  could  not,  without  very  great  inconvenience,  coexist  with  the 
ordinary  common-law  right,  and  so  must  have  been  intended  as  a 
substitutional,  not  as  an  additional  remedy ;  and  the  same  prin- 
ciple must  apply  in  the  case  of  the  old  statutory  right  given  by 
the  33  Geo.  2,  c.  14. 

It  is  to  be  observed  that  the  remedies  given  by  that  statute  may 
be  enforced  not  only  when  there  is  a  stoppage  of  payment,  but  also 
when  any  banker,  that  is,  according  to  the  construction  contended 
for,  when  any  one  of  the  shareholders,  shall  die.  According  to 
the  argument  of  the  appellants,  there  is  then  a  right  on  the  part 

»  lOM.  &  W.  711. 
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of  any  creditor  of  a  deceased  shareholder  to  file  a  bill  for  the  pur- 
pose of  having  the  estate  of  that  shareholder  applied  in  payment 
of  all  his  debts,  including  his  liabilities  to  the  creditors  of  the 
bank,  such  payment  to  be  made  rateably  without  any  preference 
for  specialty  debts.  Tliis  would  involve  the  necessity  of  taking  all 
the  accounts  of  the  company,  however  solvent  it  might  be,  in  effect 
of  winding  up  its  concerns,  whenever  a  shareholder  should  die,  — 
a  state  of  things  obviously  inconsistent  with  the  continuous  exist- 
ence of  a  joint  stock  company.  The  right  given  by  the  statute 
is  a  right  not  confined  to  the  creditors  of  the  bank,  or  the  cred- 
itors of  the  banker  in  respect  of  his  business  as  a  banker.  It 
extends  to  all  creditors,  however  their  debts  may  have 
*  159  *  arisen.  A  very  slight  consideration  of  the  provisions  of 
the  statute  will  show  that  this  is  a  right  not  to  be  recon- 
ciled with  the  6  Geo.  4,  c.  42.  In  the  first  place,  on  the  death  of 
a  shareholder,  his  liability  to  the  creditors  of  the  bank  is,  by  the 
express  provision  of  that  statute,  at  an  end,  except  that,  as  to  debts 
contracted  while  he  was  a  shareholder,  his  assets  may  perhaps  be 
made  liable  in  a  secondary  degree  by  way  of  security,  if  the  cred- 
itor is  unable  to  obtain  satisfaction  by  means  of  executions  against 
the  existing  members.  Tiiis  is  inconsistent  with  the  rights  given 
by  the  Statute  of  Oeo.  2,  which  assumes  that  the  assets  of  the 
deceased  banker  remain  liable  to  the  debts  due  from  the  bank 
at  the  decease  of  the  partner,  just  as  he  was  himself  liable  in  his 
lifetime. 

But,  in  the  next  place,  supposing  the  Statute  of  Oeo.  2  to  be  in 
force,  the  liability  of  the  assets  of  tiie  deceased  shareholder  will 
be  materially  varied  according  to  tlie  time  at  which  the  creditor 
institutes  his  proceedings.  If  he  files  his  bill  within  three  years 
after  the  death  of  the  shareholder,  then  all  the  debts  of  the  de- 
ceased, as  well  those  by  simple  contract  as  those  due  on  speciali- 
ties, will  be  paid  pari  passu;  but  if  he  delays  for  three  years,  then 
the  ordinary  common-law  precedence  of  specialty  creditors  will 
revive,  for  it  can  hardly  be  contended  that  the  Statute  of  Oeo.  2 
was  meant  to  interfere  with  the  legal  priorities  of  his  personal 
creditors,  when  all  his  liability  to  the  partnership  creditors  had 
come  to  an  end,  without  any  recourse  to  him  or  his  estate. 

It  may  further  be  observed,  that  the  right  given  by  the  Statute 
of  Oeo.  2  is  framed  on  the  assumption  that  all  the  debts  of  a  do- 
ceased  banker,  as  well  those  due  from  him  as  a  banker,  as 
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also  those  due  from  him  in  his  private  character,  could  be 
inchided  in  one  common  demand,  and  so  be  made 
tlie  subject  of  one  suit.  And  this  might  well  be  *  in  the  ^  160 
case  of  an  ordinary  partnership,  but  is  impossible  in  the 
case  of  a  deceased  shareholder  in  a  joint  stock  bank.  .  For  there 
is  nothing  in  common  between  the  creditors  of  the  bank,  and  the 
creditors  of  the  deceased  individual  shareholder.  The  right  of  the 
latter  is  against  the  personal  representatives  of  their  deceased 
debtor,  in  respect  of  the  assets  come  to  their  hands.  The  right  of 
the  former  is  against  the  shareholders  for  the  time  being.  They 
have  no  right  against  the  executors  of  the  deceased  shareholder, 
except  so  far  as  they  may,  for  a  period  of  three  years  after  his 
death,  be  able  to  establish  a  right  by  first  asserting  it,  and  assert- 
ing it  ineffectually,  against  the  surviving  shareholders. 

It  is  not  unworthy  of  notice,  that  in  order  to  apply  the  8th  sec- 
tion of  the  83  Geo.  2,  c.  14,  to  the  case  of  a  joint  stock  bank,  we 
must  read  the  word  ^^  banker  "  as  it  occurs  in  that  clause  in  a 
twofold  sense :  first,  as  designating  the  aggregate  body ;  and, 
secondly,  as  applying  to  every  individual  shareholder.  It  must  be 
read  as  applying  to  the  whole  body,  otherwise  the  words  ^^  imme- 
diately after  the  time  that  any  banker  shall  stop  payment "  would 
not  meet  the  case  of  the  bank  stopping  payment,  while  its  share- 
holders individually  continue  to  meet  the  demands  on  them.  It 
must  also  be  read  as  applying  to  each  individual  member  of  the 
partnership,  otherwise  the  provision  in  the  case  where  any  '^  banker  " 
shall  die  would  be  inappropriate.  The  contingency  of  death  must 
have  reference  to  every  member  individually.  The  necessity  of 
giving  this  double  meaning  to  the  word  '^  banker  "  affords  an 
additional  argument  to  show  that  the  clause  where  the  word 
occurs  could  not  have  been  meant  to  apply  to  a  joint  stock  bank. 

There  is  now  no  restriction  as  to  the  persons  who  may  be  share- 
holders. Any  merchants  or  traders  may  be  shareholders, 
and  so  in  a  certain  sense  ^^  bankers,"  and  if  any  *  share-  *  161 
holder  should  in  his  private  trade  stop  payment,  the  case 
will  be  brought  within  the  express  provision  of  the  Statute  of  Geo. 
2,  and  the  result  must  be  that  all  the  affairs  of  the  bank  must  be 
wound  up. 

There  are  many  other  anomalies,  but  I  do  not  think  it  neces- 
sary to  pursue  the  investigation.  I  have  pointed  out  what  I  con- 
sider quite  sufficient  to  show  that  the  provisions  of  the  Statute  33 
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Geo.  2  are  incompatible  with  those  of  tlie  subsequent  Statute  6 
Geo.  4,  and  I  liave  tlierefore  come  to  the  conclusion,  that  tlie 
older  statute  does  not  applj'  to  tlie  case  of  Joint  stock  banks.  I 
must,  however,  add  in  conclusion,  that  eveu  if  that  were  not  so,  I 
should  liave  held  that  the  present  petition  could  not  be  sustained, 
for  it  is  a  proceeding  instituted  not  in  behalf  of  all  the  creditors 
of  the  several  bankers,  but  only  on  behalf  of  the  creditors  of  the 
bank,  and  it  would  be  a  course  unwarranted  by  the  Statute  of  Geo. 
2,  to  sustain  a  suit  instituted  witli  the  express  object  of  making 
the  property  of  all  the  partners  applicable  to  tlie  discharge,  not  of 
all  their  debts,  but  of  those  exclusively  to  wliicli  they  were  liable 
in  respect  of  the  bank. 

I  am  therefore  of  opinion,  that  the  order  appealed  against  was 
correct,  and  that  this  appeal  ought  to  be  dismissed,  and  I  move 
your  Lordships  accordingly. 

Lord  Bbouohah. — Id  this  case  in  which  during  the  earlier 
part  of  tlie  argument  I  entertained  some  doubts,  I  have  come  en- 
tirely to  the  same  conclusion  with  my  nohlo  and  learned  friend, 
and  for  the  reasons  which  he  has  so  clearly  and  satisfactorily 
stated.  I  think  it  is  perfectly  clear  that  the  Sth  section  of  the  33 
Geo.  2,  c.  14,  does  not  apply  to  joint  stock  banks  in  Ireland.  But 
of  this  I  have  no  doubt,  that  the  Statute  6  Geo.  4,  c.  42,  makes  au 
end  of  all  questions  whatever  upon  tliis  subject.  I  entirely 
•  162  go  along  with  Lord  Clare  in  •  the  case  of  Sadden  v.  Car- 
roll,^ when'he  says  that  if  there  be  two  affirmative  statutes, 
and  "  the  provisions  in  the  subsequent  affirmative  statute  are  not 
contrariant,"  as  he  terms  it,  to  those  of  the  prior  aflQrmative 
statute,  those  provisions  in  the  prior  statute  not  so  contradicted  by 
the  subsequent  statute  must  stand.  But  it  is  equally  clear  that, 
without  the  provisions  of  the  subsequent  statute  being  in  direct 
positive  contradiction,  or  as  he  would  call  it,  "contrariant"  to 
the  prior  statute,  they  may  be  so  entirely  inconsistent  and  incom- 
patible with  its  provisions  that  they  will  operate  just  as  entirely 
a^inst  the  subsistence  of  that  prior  statute  as  if  tliey  had  been 
nliat  his  lordship  calls  contrariant.  After  the  distinct  statement 
of  tlie  grounds  of  opinion  which  my  noble  and  learned  friend  has 
given,  I  need  not  go  furtlier  into  the  case  or  inquire  whether,  ac- 
corduig  to  the  ai^ument  for  the  respondents  at  the  bar,  tlie  Irish 
■  3  EUdgK.  Pari.  Caa.  Mb. 
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WindinpT-np  Act  (8  &  9  Vict.  c.  98),  being  also  incompatible 
with  33  Geo.  2,  c.  14,  may  be  held  to  operate  to  the  repeal  of  that 
statute.  It  is  unnecessary  to  go  into  that  question.  Enough  has 
been  said  respecting  the  inconsistency  of  the  two  Acts  6  Geo.  4,  c. 
42,  and  33  Geo.  2,  c.  14,  even  if  we  held  (which  we  do  not)  that 
the  earlier  Statute  of  Geo.  2  applies  to  joint  stock  banks ;  I  am, 
therefore,  clearly  of  opinion  with  my  noble  and  learned  friend, 
that  your  Lordships  should  affirm  this  decision  and  dismiss  the 
present  appeal. 

I  ought  to  state  in  justice  to  the  learned  gentlemen,  who  argued 
this  case  at  the  bar,  that  I  entirely  agree  with  my  noble  and 
learned  friend,  that  the  case  has  been  most  ably  argued,  and  when 
I  said  that  at  first  I  entertained  some  doubt,  it  really  was  in  con- 
sequence of  the  force  and  effect  of  the  argument  of  the  learned 
counsel  who  first  addressed  us  for  the  appellants. 

*  Lord  St.  Leonards.  —  My  Lords,  this  case  has  been  *  163 
most  elaborately  and  exceedingly  well  argued  at  the  bar  on 
both  sides,  and  the  question  turns  upon  the  construction  of  the 
Acts  of  Parliament  which  have  been  referred  to,  and  materially 
upon  the  absence  from  the  law  of  Ireland  of  any  enactment  which 
could  provide  for  the  creditors  of  this  bank,  in  case  the  Statute  of 
the  33  Geo.  2  does  not  apply  to  them. 

Now,  in  order  to  see  how  the  law  of  Ireland  really  stands,  I 
think  it  necessary  to  call  your  Lordships'  attention  very  shortly  to 
the  several  Acts  of  Parliament  which  have  been  passed  in  relation 
to  banking  in  Ireland.  The  first  statute  was  the  8  Geo.  1,  c.  14  ; 
the  great  object  of  which  was  to  make  real  estate  liable  for  the 
payment  of  debts  incurred  by  bankers.  It  required,  amongst 
other  things,  that  deeds  should  be  enrolled  very  quickly,  what- 
ever might  have  been  the  consideration  for  which  they  were  made. 
And  it  gave  a  summary  remedy  against  bankers  who  should  either 
abscond  or  conceal  themselves.  But  there  is  not  a  word  about 
stopping  payment ;  and  upon  the  banker's  death  all  his  real  estate 
is  made  general  assets  for  the  payment  of  all  his  debts. 

My  Lords,  that  went  on  for  a  considerable  period,  and  then,  as 
we  learn  from  Lord  Clare's  statement,  in  the  Irish  House  of  Lords, 
a  considerable  panic  was  created  by  certain  gentlemen  who  had 
formed  banking  companies  in  Ireland,  and  had  issued  their  notes 
at  a  small  rate  of  interest,  and,  receiving  large  deposits  upon  those 

[  125  ] 


*168  CASES  IN  THE  HOUSE  OF  LORDS. 

terms,  had  then  lent  out  the  money  upon  securities  at  a  larger  in- 
terest. At  last,  as  will  happen  to  such  companies,  the  persons  who 
had  advanced  the  money  to  the  bankers  required  repayment  rather 
more  quickly  than  the  bankers  could  obtain  repayment  of  the 
loans  made  by  them.  There  is  an  Act  of  Parliament 
^  164  amongst  the  Irish  statutes  providing  *  for  the  payment  of 
the  creditors  of  one  of  these  banks,  the  bank  which  had 
created  the  mischief,  and  that  led  to  more  stringent  measures  as 
against  bankers  in  Ireland. 

The  Act  29  Geo.  2,  c.  16,  which  was  called  "  An  Act  for  the 
promoting  of  Public  Credit,''  imposed  two  restrictions  upon  all 
bankers  in  Ireland.  One  of  these  restrictions  was,  that  no  banker 
was  to  be  a  trader  or  a  merchant ;  the  other  restriction,  that  every 
partner  in  a  bank  was  to  sign  every  note  or  bill  which  that  bank 
issued.  Those  restrictions  necessarily  and  unavoidably  prevented 
any  tiling  like  a  large  banking  partnership,  and  confined  the  bank- 
ing business,  of  course,  to  a  very  few  in  number,  and  that  wholly 
regardless  of  what  afterwards  took  place,  in  order  to  secure  the 
Bank  of  Ireland,  as  the  Bank  of  England  was  secured  ;  but  those 
impediments  being  thrown  in  the  way  of  banking,  there  could  not 
be  under  the  law  as  it  stood,  from  the  necessity  of  the  case,  any 
great  number  of  persons  acting  as  bankers. 

That  went  on  till  the  Statute  33  Geo.  2,  c.  14,  which  has  been 
referred  to,  and  by  that  Act  of  Parliament  an  entirely  new  state  of 
things  was  created.  Every  deed  which  a  man  executed,  being  a 
banker,  unless  it  was  enrolled  within  a  short  time,  although  for 
valuable  consideration,  with  perfect  good  faith,  was  rendered  void. 
In  point  of  fact  a  banker  by  that  Act  of  Parliament,  from  the  mo- 
ment that  he  became  a  banker,  lost  the  control  over  his  whole 
property ;  and  the  whole  of  his  assets  may  be  said  to  have  been 
dedicated  to  the  payment  of  all  his  debts,  not  simply  of  the  bank 
debts,  but  of  all  his  debts.  Any  conveyances  to  children  or  to 
grandchildren,  although  for  valuable  consideration,  were  made 
void  absolutely  by  that  statute.  Lord  Glare  said  in  the  Irish 
House  of  Lords  that  he  did  not  see  that  that  statute  would 
^165  apply  to  a  marriage  settlement.  I  believe  it  *  would  be 
'  quite  impossible  to  maintain  that  opinion.  It  is  not  mate- 
rial to  enter  into  it,  but  the  Act  of  Parliament  struck  at  all  con- 
veyances, although  for  actual  value  or  to  children  or  grandchil- 
dren.   Then  it  prevented  bankers  from  issuing  notes  with  interest. 
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That  was  levelled  directly  at  the  private  banks,  to  which  I  have 
already  referred ;  and  by  a  very  material  clause,  after  stoppage  of 
payment,  it  rendered  void  any  receipt  or  discharge  by  a  banker  of 
any  sum  whatever,  so  that  it  paralyzed  him  from  the  moment  of 
his  stopping  payment.  It  is  to  be  borne  in  mind  that  there  is  not 
a  single  word  in  that  Act  of  Parliament  that  applies  to  any  thing 
like  a  joint  stock  bank,  a  thing  that  had  not  been  created  at  that 
time.  Nor  is  there  a  word  applying  to  joint  partners,  but  every 
portion  of  that  Act  of  Parliament  looks  to  the  individual,  both 
under  the  section  which  I  am  now  about  to  state,  and  under  the 
other  parts  of  the  Act. 

The  section  8,  to  which  my  noble  and  learned  friend  on  the 
Woolsack  has  already  referred,  enacts  that  from  the  time  of  any 
one  of  certain  events,  namely,  absconding,  concealing  himself,  or 
stopping  payment  for  the  first  time  (which  last  is  not  an  act  of 
bankruptcy  in  either  country,  although  the  others  are),  or  death 
(some  of  these  would  be  acts  of  his  own,  this  last  would,  of  course, 
be  an  act  of  God),  from  the  time  of  any  one  of  those  acts  of  the 
individual  banker,  all  his  real  and  personal  estate  is  at  once  made 
liable  for  the  payment  of  all  his  debts.  The  10th  section  is 
directly  in  opposition  to  every  thing  which  has  since  passed,  for  the 
10th  section  provides  that  if  within  throe  months  after  the  hap- 
pening of  any  of  these  events  in  the  banker's  lifetime,  he  shall 
vest  all  his  real  and  personal  estate  in  trustees  of  his  own  nomina- 
tion, with  the  approbation  of  a  certain  number  of  his  creditors, 
and  with  the  approbation  of  the  Court,  that  shall  be  valid.  And 
there  was  a  limited  provision  in  the  case  of  stopping  pay- 
ment, *  which  saved  harmless  the  banker  from  his  debts  *  166 
after  he  had  stopped  payment. 

That  Act  of  Parliament  contained  another  impediment  in  the 
way  of  banking,  in  addition  to  those  of  the  29  Geo.  2,  c.  16,  which 
was,  that  no  person  being  in  office  and  receiving  public  money 
should  be  enabled  to  trade  as  a  banker.  And  I  may  mention  that 
in  all  these  Acts  of  Pai*liameut  a  banker  is  treated  as  a  trader. 
The  trade  or  business  of  a  banker  is  spoken  of  familiarly  through- 
out every  one  of  them. 

In  this  state  of  things  the  Act  11  &  12  Gko.  3  passed  the  Irish 
Legislature.  By  that  Act  a  general  bankrupt  law  was  provided  for 
Ireland,  and  bankers  were  eo  nomine  made  liable  to  the  bankrupt 
law.     It  has  been  said  that  that  was  introduced  into  the  Act  by  an 
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inadvertence,  but  it  is  clear  that  there  is  no  foundation  for  that 
assertion,  because  not  only  are  the  words  express  throughout  the 
Act  of  Parliament,  but  there  is  this  proTision,  that  no  farmer, 
drover,  or  certain  other  persons,  shall  be  liable  or  entitled  to  be  a 
bankrupt  under  the  Act,  unless  (among  other  trades)  lie  shall  be 
a  banker.  And,  therefore,  it  is  perfectly  clear  that  the  Act  care- 
fully included  bankers.  The  Act  of  Parliament  states  what  shall 
be  acts  of  bankruptcy,  and  amongst  them  are  two,  which  were 
provided  for  by  the  83  Geo.  2,  namely,  absconding  and  concealing 
himself,  or  as  the  words  are  '^  keeping  house,"  but  not  a  word  is 
said  about  stopping  payment ;  that,  therefore,  was  left  as  it  stood 
upon  the  33  Geo.  2.  Every  provision  of  the  11  &  12  Geo.  3  is, 
in  my  opinion,  in  direct  conflict  with  the  Act  33  Geo.  2.  By  the 
33  Geo.  2,  when  any  of  the  events  took  place  which  are  there 
mentioned,  all  the  real  and  personal  estate  of  the  individual  bank- 
er became  liable  instantly  to  all  his  debts  of  every  description,  and 

many  things  were  made  void  which  would  not  be  avoided 
*  167    under  any  general  *  law.     Now  the  Act  11  &  12  Geo.  3, 

which  made  bankers  generally  subject  to  that  law,  first  of 
all  vested  all  the  estate,  real  and  personal,  of  bankers  on  becoming 
bankrupts  in  assignees.  It  next  provided  for  the  safety  of  pur- 
chasers for  valuable  consideration  within  a  certain  limit ;  it  then 
provided  for  the  safety  of  settlements  upon  children  for  valuable 
consideration  ;  it  then  provided  that  all  the  future  real  and  per- 
sonal estate  of  the  bankrupt  should  be  liable  to  the  payment  of  his 
debts ;  it  provided  him  with  certain  allowances,  and  it  also  pro- 
vided a  certificate  for  him  which  should  discharge  him  from  his 
debts  ;  and  lastly,  with  respect  to  payments  to  creditors  who  had 
not  notice  of  the  bankruptcy  or  the  insolvency,  it  made  them  uo 
longer  liable  to  refund  that  which  they  had  received. 

It  is  impossible,  therefore,  to  read  that  Act  of  Parliament  with- 
out seeing  that  every  single  provision  of  it  is  in  direct  conflict 
with  the  Statute  33  Geo.  2,  except  so  far  as  that  statute  provides 
for  the  stopping  of  payment,  which  is  not  expressly  provided  for 
by  the  General  Bankrupt  Act.  But  there  are  very  few  acts 'of 
bankruptcy  which  a  man  can  commit,  which  in  point  of  fact  do 
not  involve  stopping  of  payment,  for  most  of  them  are  in  point 
of  fact  simultaneous  with  stopping  payment.  If  a  bankrupt  con- 
ceals himself  up  stairs,  you  may  rely  upon  it  that  the  door  down 
stairs  is  not  open  for  the  payment  of  the  banker's  debts. 
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In  this  state  of  the  law  the  question,  in  some,  sense,  came  before 
the  Irish  House  of  Lords,  in  the  case  of  Hayden  v.  Carroll.^  That 
was  a  case  of  no  difficulty.  It  was  the  case  of  a  partnership  of 
two.  There  were  plenty  of  assets,  both  joint  and  separate,  to  pay 
all  the  bank  debts.  The  bank  stopped  payment,  and  the  two  part- 
ners executed  a  deed,  conveying  their  property,  real  and 
personal,  to  *  trustees,  under  33  Geo.  2,  c.  14,  §  10  ;  and  *  168 
then  a  question  arose  which  was  raised,  not  by  a  creditor 
(no  creditor,  jointly  or  severally,  impeached  what  had  been  done), 
but  by  one  of  the  parties  who  was  solvent,  and  his  family  claiming 
under  him,  against  the  other  partner,  who  was  insolvent,  insisting 
that  ail  the  separate  estate,  as  well  as  the  joint  estate,  must  go  to 
pay  the  joint  debts  before  any  separate  debts  could  be  paid.  That 
is  to  say,  the  solvent  partner  desired  to  have  the  benefit  of  the  in- 
solvent partner's  separate  estate,  to  pay  the  joint  debts  of  the 
bank  at  the  expense  of  the  separate  creditors  of  that  insolvent 
party.  It  was  held  by  Lord  Clare,  and  afterwards  by  the  Irish 
House  of  Lords,  that  that  was  not  the  true  construction  of  S3  Geo. 
2 ;  not  that  they  found  any  such  thing  in  that  Act,  but  as  it  had, 
in  point  of  fact,  been  modelled  upon  the  English  bankrupt  law, 
they  inquired  in  what  manner  the  assets  had  been  distributed 
under  that  law ;  and  finding  that  the  English  law,  with  respect  to 
the  distribution  of  the  assets,  gave  fii*st  the  joint  assets  to  the  joint 
creditors,  then  the  separate  estate  or  assets  to  the  separate  cred- 
itors of  each,  and  then  the  surplus  to  the  joint  creditors,  they 
adopted  that  plan.  As  the  parties  had  executed  a  deed,  and  the 
creditors  claimed  under  it,  and  nobody  found  fault  with  it,  and  it 
was  only  a  question  of  distribution,  this  did  not  properly  raise  any 
question  that  the  Irish  House  of  Lords  had  to  decide ;  but  Lord 
Clare  delivered  his  opinion  that  the  33  Geo.  2  would  stand  well 
with  the  11  &  12  Geo.  8 ;  and  he  said  that  he  thought  that  as- 
signees under  the  latter  Act  would  be  trustees  under  the  Act  of 
Geo.  2.  I  confess  I  cannot  see  how  it  is  possible  to  maintain  that 
opinion,  for  the  Acts  are  in  direct  conflict  with  each  other.  If  a 
man  was  made  a  bankrupt,  under  the  common  Bankrupt  Act,  it 
would  be  impossible,  in  my  humble  judgment,  to  say  that 
he  could  be  at  all  bound  by  the  provisions  *  of  the  33  Geo.  *  169 
2.  Lord  Clare  admitted  that  a  prior  act  of  bankruptcy, 
stopping  payment,  would  take  the  case  out  of  the  Statute  of  Geo. 
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2 ;  but  a  creditor  of  one  of  the  two  partners,  Imving  applied  for  a 
commission  after  this  deed  had  been  executed,  that  is,  after  the 
stopping  of  payment,  he  refused  the  commission,  upon  this  ground, 
as  he  said,  that  the  Act  of  33  Geo.  2,  by  taking  from  the  individual 
all  his  property,  had  rendered  him  no  longer  a  trader,  and  there- 
fore he  was  no  longer  subject  to  bankruptcy.  However,  that  case 
really  decided  nothing,  as  regards  the  real  operation  of  the  Act 
33  Geo.  2,  although  it  is  material  to  bear  it  in  mind,  in  order  to 
understand  what  really  is  the  state  of  the  law  in  Ireland  with 
regard  to  banking. 

After  this  case,  and  just  before  the  Union,  the  Irish  Leghlature 
passed  two  Acts,  in  the  40th  of  Geo.  3.  One  provided  a  remedy 
for  uncertificated  bankrupts  ;  and  the  next  Act  provided  a  remedy 
for  bankers,  under  the  33  Geo.  2.  And  referring  to  the  limited 
provision  in  that  Act  for  the  security  of  bankers  who  had  stopped 
payment,  but  who  had  denuded  themselves  of  all  their  property,  it 
provided  a  certificate  to  be  given  by  the  trustees,  but  checked  by 
the  Court  of  Chancery,  to  whom  the  property  should  be  conveyed. 
It  only  provided  for  cases  in  which  there  was  a  stoppage  of  pay- 
ment, followed  by  a  deed,  according  to  the  tenth  section. 

It  would  be  impossible  to  deny,  after  that  Act  of  Parliament, 
that  the  33  Geo.  2  was,  as  far  as  regards  stopping  payment,  un- 
doubtedly considered,  to  some  extent,  an  operative  statute,  because 
the  40  Geo.  3  deals  with  it  as  a  statute  then  existing,  and  applying 
to  the  stoppage  of  payment.  But  up  to  that  time,  your  Lordships 
will  observe  that  we  are  dealing  with  individual  bankers,  who 
are  made  the  subject  of  the  bankrupt  law ;  and  whether 
*  170  that  law  was  *  or  was  not  in  conflict  with  the  33  Geo.  2,  up 
to  that  time  all  the  statutes  dealt  with  individual  bankers 
alone. 

The  time  at  last  arrived  when  men  were  desirous  of  joining  in 
considerable  numbers  for  the  establishment  of  joint  stock  banks, 
and  by  the  5  Geo.  4,  c.  73,  provision  was  made  for  the  establish- 
ment of  such  companies.  That  Act  began  with  repealing  the  Act 
of  29  Geo.  2,  c.  16,  and  therefore  it  removed  those  impediments 
which  up  to  that  time  had  stood  in  the  way  of  banking  companies 
in  Ireland  ;  so  that  after  that  Act  it  was  no  longer  necessary  that 
every  partner  in  a  banking  concern  should  sign  every  bill  or  note, 
and  persons  might  enter  into  the  trade  of  banking  who  otherwise 
could  not  have  done  so.    That  Act  of  Parliament  was  a  compara- 
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tively  short  one,  but  it  did  not  interfere  with  the  11  &  12  Geo.  8. 
I  need  not  further  comment  on  it,  because  in  the  next  year  the  6 
Geo.  4,  c.  42,  was  passed,  which  has  been  already  so  much  observed 
upon.  That  statute  repealed  the  former  Act,  and  then  gave  fur- 
ther facilities  for  the  establishment  of  joint  stock  banks.  It  was  in 
itself,  in  fact,  an  entirely  new  code  of  laws,  which  applied  strictly 
and  properly  to  a  new  state  of  things.  The  old  statute  had  been 
dealing  with  individual  bankers,  the  new  statute  was  dealing  with 
a  very  different  set  of  persons ;  it  did  not,  like  the  33  Geo.  2,  deal 
with  companies  consisting  of  only  six  persons  or  less,  it  only  dealt 
with  companies  where  there  were  seven  persons  or  more.  I  do  not 
now  enter  into  any  discussion  about  the  privileges  of  the  Bank  of 
Ireland,  for  they  are  not  material  to  this  question  ;  the  new  statute 
dealing,  as  I  have  said,  with  companies  consisting  of  large  numbers, 
it  provided  remedies  which  are  in  themselves  very  proper  and 
very  effectual  as  far  as  they  go,  for  there  was  already  a  general 
bankrupt  Act  striking  at  all  bankers  who  committed  com- 
mon acts  of  bankruptcy,  and  then  *  came  this  Act  applying  *  171 
to  joint  stock  banks  which  required  registry,  and  it  imposed 
the  condition  that  every  member  of  the  partnership  should  be  upon 
the  register,  and  likewise  many  other  conditions,  and  gave  to  these 
new  banks  many  privileges  and  benefits. 

Amongst  other  things,  as  we  have  just  seen,  there  was  the  im- 
portant matter  of  a  public  officer ;  the  banks  were  no  longer  to  be 
impeded,  nor  their  creditors  to  be  impeded  by  what  would  have 
been  a  difficulty  that  bould  not  have  been  surmounted  without  an 
Act  of  Parliament,  namely,  the  difficulty  of  bringing  actions  or 
filing  bills  against,  or  by  such  a  number  of  persons,  and  therefore 
a  public  officer  was  required  to  be  appointed  by  every  joint  stock 
company,  and  every  such  company  was  to  sue  and  be  sued  by  that 
public  officer.  Then  the  remedy  is  this,  that  when  the  public 
officer  has  had  a  judgment  recovered  against  him  execution  may 
issue  upon  that  judgment  against  the  individual  partners ;  and 
that  again  is  subject  to  limits,  because  execution  cannot  issue 
except  by  leave  of  the  Court  where  the  judgment  is  entered  up, 
nor  after  the  individual  has  ceased  to  be  a  partner  for  three 
years  ;  and  there  is  also  a  limited  right  given  to  every  partner  to 
transfer  his  shares.  Now  all  these  things  are  directly  opposed  to 
the  Act  of  33  Geo.  2.  Where  is  the  validity  under  this  Act  of  any 
transfer  by  a  bankrupt  banker  to  trustees  ?     Where  is  the  power 
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to  take  all  his  real  and  personal  estate  7  It  is  a  mere  absurdity 
upon  the  face  of  it,  because  as  the  Act  of  6  Geo.  4,  c.  42,  does 
actually  make  every  individual  shareholder  liable  to  execution 
upon  a  judgment  against  the  public  ofScer,  only  observe  what  the 
effect  would  be  if  you  were  to  apply  the  83  Geo.  2  to  him ;  you 
would  render  him  liable  to  an  execution  for  the  debt  at  the  same 
time  that  you  are  taking  from  him  every  portion  of  his  estate, 
*  172  real  and  personal ;  so  that  *  having  stripped  him  of  all  his 
property,  you  leave  him  exposed  to  judgments  to  be  exe- 
cuted against  him. 

The  two  Acts  of  Parliament  are  so  thoroughly  inconsistent  with 
each  other,  and  my  noble  and  learned  friend  has  so  ably  con- 
trasted the  one  with  the  other,  that  I  am  relieved  from  consider- 
able difficulty  in  that  respect ;  but  the  more  I  consider  them,  t)ie 
more  I  am  satisfied  that  they  cannot  stand  together  as  relates  to 
the  general  administration  in  such  cases.  I  am  therefore  clearly 
of  opinion  that  the  Statute  6  Geo.  4,  c.  42,  creates  a  new  code  of 
laws  applicable  to  a  new  state  of  circumstances,  not  at  all  pro- 
vided for  by  the  Statute  33  Geo.  2,  c.  14,  which  did  properly  apply 
to  companies  as  they  then  existed,  and  which  may  still  apply  now 
to  companies  consisting  of  a  less  number  than  six  ;  but  we  must 
bear  in  mind  that  we  are  speaking  now  only  of  joint  stock  banks, 
and  not  of  companies  consisting  of  less  than  six  persons. 

It  is  very  material  now  to  consider  what  has  followed  upon  these 
Acts,  and  what  remedies  creditors  in  Ireland  have  under  the  bank- 
ruptcy of  bankers.  It  was  very  fairly  admitted  in  the  opening 
that  if  the  6  Greo.  4,  c.  42,  provided  a  remedy  for  the  creditors,  the 
appellants  had  nothing  to  say  ;  and  of  course  the  same  admission 
must  be  made  if  any  other  Act  of  Parliament  provides  an  effectual 
remedy.  Now  the  6  Wm.  4,  c.  14,  repealed  the  11  &  12  Geo.  8, 
and  made  new  provisions  in  regard  to  bankrupts  in  Ireland. 
It  still  included  bankers  as  persons  who  might  be  made  bankrupts 
in  Ireland,  and  it  provided  for  two  of  those  acts  which  the  33  Geo. 
2  had  provided  for,  namely,  absconding  and  concealing  themselves, 
that  is,  ^'  keeping  house,"  but  not  for  stopping  payment ;  and  that 
Act  of  Parliament  (6  Wm.  4,  c.  14)  had  a  proviso  (§  18)  which 
has  been  very  much  observed  upon  at  the  bar,  "  That  no 
'  *  173  member  of  any  corporate  or  commercial  or  trading  *  com- 
pany established  by  charter,  which  should  be  enrolled,  or 
under  or  in   pursuance  of  any  Act   of  Parliament,  should,  in 
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regard  to  the  trading  of  the  company,  be  a  trader,"  liable  to  the 
Bankrupt  Act.  That  was  said  to  exempt  altogether  bankers  from 
the  bankrupt  law.  But  it  does  no  such  thing.  Bankers  are  ex- 
pressly made  subject  to  the  bankrupt  law,  but  every  individual 
shareholder,  simply  as  a  shareholder,  in  this  Tipperary  Bank,  for 
example,  could  not  be  made  a  bankrupt.  He  must  be  made  a 
bankrupt,  if  at  all,  upon  his  own  act.  He  could  not  be  made  a 
bankrupt  upon  the  trading  of  the  company.  That  was  expressly 
provided  for,  and  very  properly  provided  for  ;  for  the  great  object 
of  the  6  Geo.  4,  for  example,  was  to  encourage  the  further  intro- 
duction of  British  capital  into  Ireland  in  joint  stock  banks  ;  and 
it  would  be  perfectly  monstrous  to  hold  that  that  Act  could  apply 
to  every  individual  shareholder.  Observe  what  the  effect  of  it 
would  be.  There  is  one  section  particularly  of  that  Act  (§  5), 
which  provides  (unnecessarily  one  would  suppose)  for  any  person 
in  Great  Britain  becoming  a  shareholder  in  a  bank  in  Ireland. 
But  observe  what  would  happen.  Every  individual  shareholder 
would  have  every  one  of  his  deeds  rendered  void.  If  he  had  sold 
a  single  acre  of  land  for  valuable  consideration,  he  would  have 
had  that  deed  rendered  void,  and  so  would  the  unhappy  pur- 
chaser, unless  it  had  been  enrolled  within  a  month  of  the  execu- 
tion of  the  deed  ;  and  all  settlements  made  by  him  upon  the 
marriage  of  his  children  would  be  void  ;  and  all  his  real  and  per- 
sonal estate  when  he  dies  must  be  wound  up ;  in  fact,  the  partner- 
ship would  have  to  stop  (for  there  would  be  no  other  way  of  ascer- 
taining what  the  liabilities  were)  while  accounts  were  being  taken 
of  the  man's  assets.  That  provision,  therefore,  of  the  Statute  of 
the  6  Wm.  4  did  nothing  more  than  this,  it  provided  ex- 
pressly for  bankers  *  being  made  bankrupts,  but  saved  the  *  174 
individual  shareholders  in  a  concern  like  this  from  being 
made  bankrupt  by  the  failure  of  the  copartnership.  Your  Lord- 
ships will  bear  in  mind  that  this  Tipperary  Joint  Stock  Bank  was 
created,  in  fact,  under  the  powers  of  the  Act  of  the  6  Geo.  4,  c. 
42,  and  the  company  traded  under  that  Act  to  which  it  owed  its 
existence. 

Upon  this  part  of  the  case  I  will  only  refer  to  an  Act  which  was 
very  much  referred  to  in  the  argument,  namely,  8  &  9  Vict.  c.  37, 
and  which  was  said  really  to  be  decisive  of  this  question.  I  cannot 
concur  in  that  view,  I  have  read  the  Act  of  Parliament  with  great 
attention ;  it  removed  one  impediment  which  was  created  by  the 
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83  Geo.  2,  those  of  29  Geo.  2  having  been  already  removed.  It 
removed  that  remaining  impediment,  and  therefore  so  far  showed 
that  it  treated  the  33  Geo.  2  to  some  purposes  as  a  subsisting  Act ; 
but  then  I  beg  your  Lordships'  attention  to  this.  The  33  Geo.  2 
had  two  sets  of  measures,  one  remedial  and  the  other  restrictive. 
The  restrictive  measures  remained  of  course,  because  when,  for 
example,  it  was  said  that  no  banker  should  trade  as  a  merchant,  it 
required  an  express  Act  of  Parliament  to  repeal  that ;  so  as  to 
every  banker  signing  every  bill  or  note,  it  required  an  express  Act 
to  repeal  that;  so  as  to  every  man  being  in  an  office,  and  having 
the  care  of  public  monies,  not  being  able  to  be  a  banker,  it  required 
an  express  repeal ;  and  therefore  the  repeal  of  that  restriction  by 
the  8  &  9  Vict.  c.  87,  was  only  for  the  purpose  of  removing  an 
impediment  in  the  way  of  banking  companies  in  Ireland ;  and 
there  is  not  a  word,  in  my  humble  apprehension,  that  can  possibly 
bear  against  the  argument  to  which  I  am  addressing  myself  at 
present,  in  favour  of  the  appellants. 

My  Lords,  thus  the  Acts  of  Parliament  stand  as  regards 
*  175  Irish  banks  in  general.  We  now  come  to  a  very  different  *  set 
of  Acts  of  Parliament,  which  bear  very  much  upon  this  case, 
but  which  require  distinct  consideration,  and  they  are  the  Acts  for 
regulating  both  joint  stock  banks  and  joint  stock  companies  gen- 
erally, and  their  winding  up  in  England,  and  Ireland,  and  in  Scot- 
land. Three  Acts  were  passed  by  the  Legislature  of  this  country 
in  the  7  &  8  Vict.,  and  they  are  c.  110,  c.  Ill,  and  unluckily  c. 
113,  and  I  hope  my  noble  and  learned  friend,  when  he  comes  to 
consolidate  the  statutes,  will  take  care  that  Acts  relating  to  the 
same  matter  shall  follow  each  other,  and  not  be  interrupted  by  an- 
other Act  of  Parliament  being  interleaved  between  them ;  the 
third  Act  was  c.  113,  instead  of  being,  which  would  have  been 
much  more  convenient,  c.  112 ;  they  were  all  passed  and  received 
the  royal  assent  at  the  same  time. 

Tiie  first  of  those  Acts,  c.  110,  was  for  regulating  joint  stock 
companies  in  both  England  and  Ireland,  and  it  expressly  excepted 
banking  companies,  of  course  because  banking  companies  in  Ireland 
had  been  provided  for  by  the  6  Geo.  4,  and  banking  companies  in 
England  were  intended  to  be  provided  for  by  the  next  chapter  but 
one,  c.  113,  which  was  passed  at  the  same  time. 

Chapter  111  was  a  Winding-up  Act,  which  for  the  first  time 
provided  expressly  for  the  bankruptcy  of  joint  stock  companies,  and 
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made  certain  acts  acts  of  bankruptcy,  and  gave  a  very  easy  and 
effective  remedy  against  every  member  of  a  joint  stock  company. 
Whether  that  Act  extended  to  Ireland  or  not  I  shall  not  detain 
your  Lordships  by  considering ;  1  think  it  does  not  matter,  although 
I  am  inclined  to  think  that  it  might  have  been  held  to  extend  to 
Ireland. 

Chapter  113  was  confined  to  England  ;  it  provided  regulations 
for  joint  stock  banks  in  England,  and  there  was  a  proviso 
singularly  enough  at  the  end  of  the  Act  *  (§  48),  which  led  *  176 
to  a  great  deal  of  discussion  at  the  bar,  to  this  effect,  that 
every  company  of  more  than  six  persons,  trading  as  a  joint  stock 
banking  company,  in  fact  should  be  Iield  to  be  a  trading  company 
within  the  meaning  of  chapter  111.  Whether  that  was  necessary 
or  not,  I  do  not  know  that  it  is  material  to  consider,  but  I  am  in- 
clined to  think  that  it  was  not  necessary ;  but  at  all  events  it  was 
introduced,  and  it  is  very  singular  to  find  it  in  chapter  113,  for  its 
proper  place  of  course  would  have  been  chapter  111,  which  did 
provide  for  what  trading  companies  should  be  liable  to  bankruptcy ; 
it  was  at  the  same  time  a  declaration  and  an  enactment. 

Then  after  these  Acts  came  the  8  &  9  Vict.  c.  98,  relating  to 
Ireland ;  that  Act  followed  the  model  of  the  7  &  8  Yict.  c.  Ill,  in 
England,  and  provided  a  very  easy  mode  of  making  joint  stock 
companies  in  Ireland  bankrupts,  and  that  Act  of  Parliament,  if  it 
included  banking  companies  in  Ireland,  would  at  once  have  met 
the  objection  of  the  appellants,  that  they  have  not  in  Ireland  a 
remedy  equal  to  the  English  law  in  the  case  of  the  bankruptcy  of 
a  banking  copartnership.  Now,  in  my  apprehension,  this  Act 
does  in  point  of  fact  provide  that  remedy.  It  extends  to  various 
companies,  and  amongst  others  it  extends  to  a  company  of  this 
sort.  It  extends  to  any  company  or  body  of  persons  associated  for 
commercial  or  trading  purposes,  to  which  powers  or  privileges 
have  been  or  shall  be  granted  by  the  Act  7  Wm.  4,  &  1  Yict.  c.  73, 
or  by  any  other  Act  of  Parliament.  Now  remember,  my  Lords, 
that  throughout  all  the  Acts  of  Parliament  which  I  have  been 
quoting  to  your  Lordships,  in  every  one  of  them,  the  occupation  of 
a  banker  has  been  treated  as  a  trade  or  business,  and  that  trade  or 
business  has  been  made  expressly  subject  to  the  bankrupt  laws. 
Now  I  desire  to  know  what  there  is  to  exclude  from  the 
operation  of  this  Act,  *  8  &  9  Vict.  c.  98,  a  joint  stock  bank-  *  177 
ing  company.     Is  it  not  a  company  or  a  body  of  persons  as- 
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sociated  for  commercial  or  trading  purposes,  and  to  which  powers 
have  been  granted  by  an  Act  of  Parliament,  namely,  by  the  6  Geo. 
4  ?  Is  it  possible,  therefore,  to  contend  that  it  is  not  a  company 
falling  witbin  the  express  provisions  of  this  Act  of  Victoria  ?  The 
language  might  have  been  more  simple,  but  I  do  not  think  lan- 
guage could  have  been  more  direct  to  the  purpose  to  include 
amongst  that  general  description  this  particular  species  of  joint 
stock  companies.  And  when  we  recollect  that  the  great  object  of 
the  Legislature,  as  is  manifested  hy  this  statute,  has  been,  as  it 
ought  to  be,  to  put  the  law  in  both  countries  as  nearly  as  possible 
upon  the  same  footing,  we  cannot  hesitate  to  come  to  the  con- 
clusion, and  I  advise  your  Lordships  to  come  to  that  conclusion 
as  far  as  it  is  necessary  for  deciding  this  case,  that  joint  stock 
banks  do  fall  within  the  express  provisions  of  the  8  &  9  Vict, 
c!  98. 

There  was  an  Act  of  Parliament  afterwards  passed,  9  &  10  Vict 
c.  75,  which  was  referred  to  in  the  argument,  and  which  contains 
within  itself  a  sort  of  puzzle  that  I  am  not  at  all  surprised  has  led 
to  considerable  difficulty  ;  but  I  believe  that,  properly  considered, 
it  is  open  to  no  difficulty.  The  object  of  that  Act  was  expressly 
to  extend  the  7  &  8  Yict.  c.  113,  to  both  Scotland  and  Ireland. 
Your  Lordships  will  recollect  that  that  was  the  Winding-up  Act 
for  England ;  at  all  events  it  made  certain  matters  acts  of  bank- 
ruptcy, of  which  a  creditor  might  very  easily  take  advantage.  The 
9  &  10  Yict.  c.  75,  enacted  this,  that  the  Act  to  which  I  have  re- 
ferred should  operate  in  Scotland  and  in  Ireland  just  as  if  the 
whole  Act  was  there  re-epacted,  substituting  the  words  "  United 
Kingdom  of  Great  Britain  and  Ireland "  wherever  you  find  the 
single  word  ^'  England."  That  would  have  led  to  no  diffi- 
*  178  culty,  *  but  then  came  a  proviso  which  did  create  some  diffi- 
culty. Your  Lordships  will  recollect  that  the  7  &  8  Yict. 
c.  113,  had  a  proviso  that  any  joint  stock  trading  company  of  more 
than  six  should  be  held  to  be  a  trading  company  within  chapter 
111,  the  Winding-up  Act.  Then  the  9  &  10  Yict.  c.  75,  had  this 
provision,  that  the  proviso  contained  in  chapter  113,  stating  what 
companies  should  be  trading  companies  within  chapter  111,  should 
not  extend  to  this  Act,  that  is,  it  did  not  extend  the  declaration  in 
7  &  8  Yict.  c.  113,  to  the  9  &  10  Yict.  c.  75,  though  that  had  ex- 
tended chapter  113  to  both  Scotland  and  Ireland.  By  the  Act  to 
which  I  am  now  referring  the  rights  of  creditors  in  Scotland  are 
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entirely  saved,  and  we  have  already  seen  that  Ireland  had  itself  a 
Winding-up  Act,  namely,  the  8  &  9  Vict.  c.  98. 

Now  I  mast  ask  your  Lordships  to  follow  me  rather  closely, 
while  I  proceed  to  show  how  it  is  that  that  proviso  in  the  9  <&  10 
Yict.  c.  75,  does  not  affect  the  question  which  is  now  before  us. 
Your  Lordships  will  observe  that  that  statute  says  that  the  provis- 
ion of  the  7  &  8  Vict.  c.  113,  as  to  what  shall  be  trading  compan- 
ies, within  c.  Ill  of  the  7  &  8  Vict,  shall  not  extend  to  this  Act. 
Of  course  that  was  quite  riglit,  as  you  will  see,  because  as  the  9  & 
10  Vict.  c.  75,  enacted  that  the  7  &  8  Vict.  c.  118,  should  be  read 
as  if  the  words  "  United  Kingdom  of  Great  Britain  and  Ireland  " 
were  found  wlierever  you  only  actually  find  "  England,"  if  it  had 
not  been  for  this  proviso,  see  what  would  have  followed :  you  would 
have  had  to  read  the  proviso  in  c.  113,  referring  to  c.  Ill,  in  this 
way :  Provided  that  every  joint  stock  company  of  more  than  six 
persons,  trading  in  the  United  Kingdom,  shall  be  held  to  be  traders 
within  the  7  &  8  Vict.  c.  Ill ;  that  is,  you  would  have  made  c. 
Ill  apply  both  to  Scotland  and  to  Ireland.  There  was  no 
intention  of  doing  any  such  thing.  Scotland  had  *  its  own  *  179 
law  ;  Ireland  had  its  own  law ;  and  therefore,  although  it  is 
a  singular  mode  of  expressing  what  was  meant,  and  I  am  not  sur- 
prised that  it  created  some  difficulty,  yet  I  think  that  it  throws  no 
impediment  whatever  in  the  way  of  the  clear  construction  of  the 
Act  It  leaves  all  the  observations  which  I  have  ventured  to  make 
to  your  Lordships  untouched.  It  is  a  proper  proviso ;  but  it  in  no 
respect  exempts  joint  stock  bankers  from  the  operation  of  the  law 
of  bankruptcy. 

There  are  two  other  Acts  of  Parliament  only  to  which  I  must 
shortly  refer,  and  they  are  of  a  different  nature  ;  they  have  not  been 
commented  upon  at  the  bar,  although  they  are  the  two  very  Acts 
of  Parliament  upon  which  these  proceedings  have  been  instituted  ; 
they  are  the  11  &  12  Vict.  c.  45,  and  the  12  &  13  Vict.  c.  108. 
Those  Acts  of  Parliament  have  a  different  object ;  they  enable  a 
shareholder  and  contributor  to  come  in  and  wind  up  all  companies 
whereof  the  partners  are  not  less  than  seven ;  all  the  joint  prop- 
erty is  at  once  vested  in  the  official  manager  of  the  joint  stock 
bank ;  but  the  separate  property  is  to  be  pursued  by  process  of 
execution,  subject  to  certain  guards.  But  there  is  this  singularity 
in  the  first  of  those  Acts  of  Parliament :  the  framer  of  it  had  not 
gone  through  all  the  Acts  with  the  labor  that  was  necessary,  and  I 
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am  not  at  all  surprised  at  it.  I  am  sure  we  ought  to  make  great 
allowances  for  the  framers  of  Acts  of  Parliament  in  these  days ; 
nothing  is  so  easy  as  to  pull  them  to  pieces,  nothing  is  so  difficult 
as  to  construct  them  properly,  as  the  law  now  stands.  The  first  of 
these  Acts  of  Parliament  contains  a  very  singular  provision ;  it 
recites  both  the  English  Act  and  the  Irish  Act,  the  Winding-up 
Acts  ;  and  it  says  whoever  is  within  either  of  those  Acts  shall  be 
within  this  Act»  which  is  given  for  contribution  (and  that  would 
make  it  all  right,  supposing  the  Irish  Act  as  well  as  tho 

*  180    English  Act  extends,  as  I  have  *  stated  to  your  Lordships  I 

conceive  it  does  extend,  to  joint  stock  banks)  ;  then  it  pro- 
vides that  it  shall  also  extend  to  all  joint  stock  bankers  to  whom  it 
would  have  extended  but  for  the  exception  which  is  contained  iu 
the  7  &  8  Vict.  c.  110.  It  says  that  this  new  Act  of  Parliament, 
which  is  given  for  contributors,  although  it  is,  of  course,  to  operate 
also  for  the  creditors,  shall  not  only  extend  to  those  persons  who 
are  within  either  the  English  Winding-up  Act  or  the  Irish  Wind- 
ing-up Act,  but  shall  also  extend  to  bankers  who  would  have  been 
within  those  Acts  but  for  the  exception  contained  in  7  &  8  Yict.  c. 
110.  Now  that  puzzled  me  a  little  at  first,  but  it  is  a  simple  mis- 
take in  the  framing  of  the  statute.  The  7  &  8  Vict.  c.  110,  pro- 
vides for  joint  stock  companies,  but  expressly  excepts  banking  com- 
panies, because  banking  companies  were  intended  to  be  provided 
for  by  another  statute  which  passed  in  the  same  year,  namely,  c. 
113.  When,  therefore,  this  Act  11  &  12  Vict.  c.  45,  says  that  it 
shall  extend  to.  bankers,  which  it  supposes  to  be  excepted  out  of 
c.  Ill  of  the  7  &  8  Vict.,  and  out  of  the  8  &  9  Vict.  c.  98  (which 
is  an  Act  relating  to  Ireland),  and  supposes  them  to  be  excepted 
out  of  those  Acts  by  the  force  of  the  exception  in  7  &  8  Vict.  c. 
110,  of  course  it  is  a  simple  mistake,  because  the  7  &  8  Vict.  c.  110, 
did  not  deal  with  either  c.  Ill  or  c.  118,  nor,  of  course,  with  the 
subsequent  statute  for  Ireland. 

In  conclusion,  therefore,  my  Lords,  I  entirely  agree  with  my 
noble  and  learned  friends.  I  thought  it  due  to  the  great  impor- 
tance of  the  subject,  and  to  the  elaborate  manner  in  which  the  case 
was  argued,  to  consider  the  case  with  great  attention ;  and  I  have 
as  clear  and  as  strong  an  impression  as  a  man  can  entertain,  that 
the  decision  of  the  Lord  Chancellor  of  Ireland  was  right ;  and 
I  also  think  that  the  law  of  Ireland  stands  upon  a  very 

*  181    good  foundation  ;  *  tliat  the  Winding-up  Act  does  extend 
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to  joint  stock  bankers,  and  that  the  laws  of  Ireland  and  England 
stand  as  nearly  upon  the  same  ground  as  it  is  possible  they  should 
do.  At  the  same  time,  in  a  different  capacity,  and  upon  a  differ- 
ent occasion,  I  shall  be  happy  to  concur  with  anybody  who  has  the 
same  object,  in  endeavoring  to  introduce  a  measure  with  a  view  to 
prevent  all  possible  doubt  upon  this  subject  in  future.  I  think  all 
possible  doubts  upon  the  Act  of  33  Geo.  2  ought  to  be  put  at  rest ; 
and  that  no  doubt  ought  to  be  entertained  for  the  future  that  the 
8  &  9  Yict.  does  include  joint  stock  banks.  But  that  should  be 
done,  of  course,  without  prejudice  to  any  litigation  now  existing. 
The  duty  which  I  now  have  to  perform  is  to  state  that  I  entirely 
agree  with  my  noble  and  learned  friend  in  the  motion  which  he 
has  made.  But  although,  in  this  House,  it  is  the  general  rule,  and 
I  think  a  very  proper  rule,  that  costs  should  follow  the  decision, 
yet,  seeing  the  difficulties  which  the  Legislature  has  itself  im- 
providently  introduced  into  this  question,  I  think  it  would  be  a 
great  hardship  to  impose  upon  the  appellants  the  costs  of  this 
appeal ;  and  I  therefore  think  that  the  affirmance  of  the  decree 
of  the  Lord  Chancellor  of  Ireland  should  be  without  payment  of 
costs. 

Lord  Wensletdalb. — The  result  of  the  appeal  against  the 
decision  of  the  Lord  Chancellor  of  Ireland  in  this  important  case 
depends,  I  think,  upon  the  question  whether  the  33  Geo.  2,  c.  14, 
is  capable  of  being  enforced  against  joint  stock  companies,  estab- 
lished under  the  6  Geo.  4,  c.  42.  I  think  after  much  consideration, 
and  some  doubt  in  the  course  of  the  argument,  that  it  cannot  be 
enforced,  and  therefore  I  advise  your  Lordships  to  affirm  the  decree 
of  the  Lord  Chancellor  of  Ireland. 

*  The  Statute  of  Geo.  2  is  certainly  not  repealed,  but  is,  I  *  182 
conceive,  in  force  as  to  bankers,  however  numerous  they  may 
be,  carrying  on  that  business  in  partnership,  without  a  charter  and 
without  forming  a  joint  stock  company.  It  is  not  expressly  re- 
pealed, and  the  Statute  of  47  Geo.  3,  c.  74,  §  2,  and  11  Geo.  4, 
and  1  Wm.  4,  c.  47,  §  13,  recognise  it  by  providing  that  it  shall 
be  unaffected  by  those  Acts ;  and  it  is  also  recognised  by  the  8  &  9 
Yict.  c.  37,  which  repeals  one  part  of  it,  but  leaves  the  rest  unal- 
tered. It  continues  therefore  in  force  for  some  purposes.  But 
the  question  for  your  Lordships  to  decide  seems  to  me  to  be,  whether 
it  can  possibly  be  applied  to  joint  stock  banks,  formed  under  6 
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Geo.  4,  c.  42,  or  whether  it  is  not  with  respect  to  them  impliedly 
repealed. 

If  the  Tipperary  Bank  had  been  incorporated  by  charter,  the 
members  of  that  corporation  certainly  would  not  have  been  bankers 
in  any  sense ;  and,  therefore,  not  within  the  meaning  of  the  33 
Geo.  2,  c.  14.  The  company  would  have  been  a  bank,  but  the 
individuals  composing  the  company  would  not  have  been  bankers, 
for  the  members  of  a  corporation  are  by  law  different  persons  from 
the  corporation  itself.  By  only  being  partners  in  a  joint  stock 
company,  they  did  not  lose  their  individual  character ;  they  were 
still  bankers  in  some  sense,  and  in  that  character  liable  as  such  to 
the  laws  relating  to  bankers,  if  from  their  nature  those  laws  could 
be  enforced  against  them.  If  not,  they  may  be  said  not  to  be 
bankers  in  the  sense  required  by  the  Statute  of  the  38  Geo.  2,  c. 
14.  That  statute  contains  stringent  and  apparently  very  harsh 
provisions  with  regard  to  individuals  carrying  on  business  as  bank- 
ers. They  are  somewhat  difficult  of  application  to  bankers,  even 
though  few  in  number ;  but  if  the  number  is  increased,  the  appli- 
cation of  those  enactments  becomes  more  difficult  and  embar- 
*  183  rassing,  as  is  forcibly  pointed  out  in  the  judgment  *  of  the 
Lord  Chancellor  of  Ireland.  This  consideration,  however, 
cannot  alter  the  law,  and  the  statute  must,  notwithstanding  the 
inconveniences  which  unquestionably  belong  to  it,  be  carried  into 
effect.  And  these  inconveniences  form  no  legal  objection  to  the 
application  of  the  statute,  for  they  belong  to  its  provisions  in  all 
cases,  and  if  this  statute  did  nothing  more  than  somewhat  increase 
those  inconveniences,  and  present  them  in  a  more  startling  point 
of  view,  I  do  not  conceive  ihat  that  would  be  a  sufficient  reason 
for  holding  that  the  Legislature  meant  that  the  Statute  33  Geo. 
2,  should  not  apply  to  this  case,  and  therefore  impliedly  repealed 
it. 

But  then  comes  the  material  question,  are  the  provisions  of  that 
statute  capable  of  being  carried  into  effect  at  all  against  joint  stock 
companies  ?  It  is  now  perfectly  settled  that  all  individual  liability 
to  action  or  suit  of  the  members  of  a  joint  stock  company,  both  at 
law  and  in  equity,  is  put  an  end  to  by  the  7  Geo.  4,  c.  46.  This 
was  decided  by  the  case  of  Steward  v.  Qreave%^  confirmed  by  Chap- 
man  v.  Milvainy^  smd  Davison  v.  Farmer ^^  which  cases  I  believe  have 

*  10  M.  &  W.  711.  »  6  Excb.  242. 

'  5  Exch.  61. 
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been  generally  acquiesced  in.  This  point  must  therefore  be  con* 
sidered  as  perfectly  settled.  The  direction  that  they  may  sue  and 
be  sued  by  the  public  officer  is  not  permissive,  but,  as  explained 
by  the  context,  obligatory,  and  all  suits  at  lav  or  in  equity  for 
debts  due  from  the  company  must  be  by  the  creditors  of  the  com- 
pany against  the  public  officer. 

The  33  G«o.  2,  c.  14,  being  enacted  for  the  benefit  of  all  the 
creditors  of  bankers,  whether  in  their  banking  business  or  not,  the 
appellants  cannot  claim,  under  that  Act,  for  their  benefit, 
any  of  tlie  estates  and  effects  of  the  partners  *  to  the  exclu-  *  184 
sion  of  the  creditors  on  other  accounts ;  consequently  they 
ought  to  make  all  those  creditors  parties  to  the  suit,  or  some  of 
them  on  behalf  of  others,  if  they  are  so  numerous  as  not  to  be 
conveniently  joined.  The  suit,  therefore,  is  at  all  events  defective 
in  its  present  state.  However,  if  the  objection  was  merely  that 
there  were  not  proper  parties  as  plaintiffs,  the  defect  migiit  have 
been  remedied  by  amendment,  and  the  suit  not  dismissed  alto- 
gether. But  if  this  amendment  had  been  made,  how  could  the 
api>ellauts,  consisting  of  the  creditors  of  the  joint  stock  banking 
company  as  such,  and  the  creditors  of  the  partners  on  other  ac- 
counts, jointly  obtain  a  decree  for  the  sale  of  any  of  the  separate 
estates  of  the  partners  liable  under  the  33  Geo.  2  ?  They  certainly 
could  not  do  so  by  proceeding  against  the  public  officer,  for  he 
represents  only  the  joint  estate  of  the  banking  company.  The 
appellants,  the  banking  creditors,  can  recover  the  joint  estate  only 
by  an  execution  against  him,  not  the  separate  estate  of  any  of  the 
partners,  nor,  for  the  same  reason,  can  they  recover  against  the 
official  manager,  for  he  represents  the  joint  estate  only.  The  sole 
method  of  recovering  satisfaction  by  them  against  the  estates  of 
individual  partners  is  by  a  scire  facias  by  the  plaintiff  in  an  action 
against  eacli  partner,  founded  on  the  judgment  in  that  action. 
On  the  other  hand,  if  the  appellants  are  not  banking  creditors,  but 
general  creditors,  they  could  have  no  remedy  at  all  against  the 
joint  estate,  represented  by  the  public  officer  and  the  official  man- 
ager ;  their  only  remedy  is  against  the  individuals.  To  make  the 
partners  liable  under  33  Geo.  2,  c.  14,  the  proceeding  must  be 
against  them  individually,  and  this  forms  another  decisive  objec- 
tion to  the  proceeding  in  its  present  form,  as  the  individual  part- 
ners all,  or  some  on  behalf  of  the  rest,  are  not  made  co-defendants. 
The  suit,  therefore,  as  it  is   now  constituted,  cannot  succeed. 
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*  185   For  the  *  reasons,  however,  before  given,  if  the  objection 

resolves  itself  into  the  mere  want  of  parties,  it  ought  not  to 
prevail  to  the  extent  of  reversing  the  judgment  altogether,  and 
dismissing  the  suit. 

But  it  appears  to  me  that  the  proceeding  under  the  6  Geo.  4  is 
altogether  inapplicable  to  companies  formed  under  the  83  Geo.  2, 
c.  14,  and  on  tliis  point  I  entirely  (concur  in  the  reasons  assigned 
by  the  Lord  Chancellor  in  his  judgment. 

The  6  G^o.  4  gives  to  the  creditor  of  the  company  a  remedy 
against  the  company,  by  allowing  him  to  sue  the  public  officer  for 
all  debts  and  claims  due  at  law  or  in  equity,  and  at  the  same  time 
deprives  him  of  all  remedies  against  the  individual  debtors  for  the 
same  debts  or  claims.  This  prohibition,  therefore,  prevents  him 
from  having  the  advantages  which  the  S3  Geo.  2,  c.  14,  gives  in 
suits  by  a  creditor  of  the  bank  against  individual  bankers,  for  it 
deprives  him  of  all  power  to  bring  a  separate  suit  against  any  or 
all  the  partners.  But  it  would  not  affect  a  remedy  for  tlie  equal 
distributioii  of  all  the  estate  and  effects  of  the  company  and  of  the 
individual  partners,  amongst  the  creditors,  by  a  commission  or  fiat 
in  bankruptcy,  if  the  law  permitted  such  to  be  issued  against  the 
company,  nor  would  it  affect  any  analogous  proceeding  which  is 
still  applicable.  If  the  Statute  11  &  12  Geo.  3  (the  Irish  Bank- 
ruptcy Act)  superseded  the  33  Geo.  2,  as  my  noble  and  leanied 
friend,  who  has  much  considered  the  subject,  thinks  it  did,  there 
is  an  end  to  the  question.  That  is,  however,  rather  contrary  to 
the  opinion  of  Lord  Clare,  in  the  case  of  Hayden  v.  Carroll}  I 
have  not  myself  considered  that  subject  much.  I  thought  it  un- 
necessary to  do  so.     If  there  is  any  other  statute  applicable 

*  186    to  a  joint  stock  bank,  under  which  a  *  commission  or  fiat 

in  bankruptcy  could  be  maintained  at  the  time  this  suit 
was  commenced  against  a  joint  stock  company  in  Ireland,  that 
course  ought  to  have  been  pursued,  but  if  not,  we  cannot,  on 
account  of  the  apparent  expediency  of  allowing  such  a  remedy 
for  all  the  creditors,  give  the  Statute  of  the  33  Geo.  3,  c.  14,  the 
effect  of  a  commission  of  bankruptcy  against  the  whole  company, 
if  it  has  not  that  effect  already.  The  question,  therefore,  seems 
to  me  to  come  to  this,  whether  the  33  Geo.  2  gives  a  remedy  for 
the  benefit  of  all  creditors  equally,  and  is  applicable  to  joint  stock 
banks.     That  statute  gives  an  additional  advantage  in  the  suit 

>  8  Ridgw.  Pari.  Cas.  545. 
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against  individuals  by  each  creditor  for  his  debt,  by  avoiding  un- 
registered conveyances,  grants,  sales,  and  conveyances  to  sons  and 
grandsons,  and  receipts  given  after  the  absconding  banker  has 
stopped  payment.  Of  these  the  banking  creditor,  as  such,  cannot 
avail  himself,  for  he  cannot  sue  individuals  at  all. 

The  eighth  section  is  the  important  one  in  the  present  inquiry. 
It  does  appear  to  give  a  remedy  for  all  a  banker's  creditors,  of 
whatever  description,  without  any  regard  to  priority  or  preference 
in  payment,  and  that  can  certainly  only  be  done  by  suing  in  the 
Court  of  Chancery  for  the  purpose  of  compelling  such  an  equal 
division,  analogous  to  that  which  would  have  been  given  under  the 
t€nth  section,  if  the  bankers  had  executed  a  deed  conveying  all 
their  real  and  personal  estates  to  trustees  for  payment  of  their 
debts.  Tlie  appellants  being  banking  creditors  have  rights  entirely 
distinct  from  the  general  creditors ;  rights  directly  attaching  to 
the  joint  fund,  and  only  indirectly  to  the  separate  estate  of  each 
individual  partner.  The  general  creditors  have  rights  directly 
attaching  to  the  separate  estates,  and  none  directly  to  tlie  joint 
fund.  They  have  only  a  remote  interest  in  the  shares  in  the  ulti- 
mate surplus.  How  can  those  bank  creditors  gain  the 
right  to  have  the  separate  *  estates  of  the  partners  sold  for  *  187 
their  benefit  by  joining  with  the  other  creditors,  they  being 
deprived  of  all  such  right  by  the  Act  6  Geo.  4,  and  confined  to 
the  remedy  given  by  that  statute  ?  I  do  not  see  how  these  two 
classes  can  take  the  benefit  of  tlie  general  distribution  under  the 
eighth  section. 

I  also  concur  in  the  reasons  so  clearly  and  distinctly  stated  by 
my  noble  and  learned  friend  on  tlie  Woolsack,  and  approved  of  by 
both  my  other  noble  and  learned  friends  who  have  preceded  me,  as 
to  the  diflSculties  which  arise  in  case  of  death.  For  all  these  reasons, 
therefore,  I  think  that  the  6  Geo.  4  and  the  33  Geo.  2  are  irrecon- 
cilable, and  that  the  latter  affirmative  statute  must  be  considered 
as  repealing  the  former  according  to  the  general  rule  in  such  cases, 
and  I  concur  entirely  with  them  in  thinking  that  the  judgment  in 
this  case  must  be  affirmed  ;  and  further,  that  considering  the  doubts 
that  have  been  entertained  upon  this  subject,  and  that  there  have 
been  two  conflicting  decisions  in  the  Irish  Courts,  it  ought  to  bo 
affirmed  without  costs. 

Mr.  Shapter  suggested,  on  behalf  of  the  respondent,  Thomas 
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Hone,  with  regard  to  his  right  to  costs,  that  he  had  been  brought 
before  the  Court  in  Ireland,  and  before  this  House,  not  to  litigate 
this  question  as  to  which  of  these  two  Acts  was  applicable  to  the 
case,  for  he  had  no  interest  in  that,  but  to  litigate  a  different  ques- 
tion which  had  not  been  argued,  namely,  whether  he,  as  a  share- 
holder under  the  Act  6  Geo.  4,  had  or  had  not  validly  transferred 
and  got  rid  of  his  shares  long  before  tlie  Tipperary  Bank  stopped 
payment.  He  contended  that  he  had  validly  transferred  them  ;  he 
was,  therefore,  entitled  to  his  costs  of  being  brought  here. 

The  Attorney- Q-eneral J  on  behalf  of  the  official  manager,  asked 
their  Lordships  to  direct  that  he  should  be  at  liberty  to  retain  his 

costs  out  of  the  estate. 
*188       *  Lord  St.  Leonards. — This  House  cannot   give   any 
directions  upou  the  subject,  you  must  take  the  order  of  the 
Court  below. 

The  Lord  Chancellor.  —  The  official  manager  and  other  per- 
sons in  his  position,  when  they  intervene  as  such,  have  ordinarily 
a  right  to  their  costs,  but  that  is  not  a  question  properly  before 
the  House.  It  must  be  disposed  of  in  the  Court  of  Chancery  in 
Ireland. 

Decretal  order  affirmed,  and  appeal  dUmissed, 

Lords'  Journals,  July  9. 


*  189   •  COLLEGE  OF  ST.  MARY  MAGDALEN  v.  ATTORNEY- 

GENERAL. 

1857.    May  U,  15,  18,  19 ;  Jane  13. 

The  President  and  Scholars  of  the  College  op  )  ^      „    . 

>  Appellants* 
St.  Mary  Magdalen,  Oxford,       .        .  ^    ^^ 

The  Attorney-General,         .        •        .        .        Respondent, 

Charity  Trusts.     Statute  of  Limitatwns.     Attorney  •  General.    Pur- 
chasers for  Value. 

« 

The  presumption  in  a  gift  of  lands  for  charitable  purposes,  is  that  they  are  de- 
voted **  for  ever  "  to  the  purposes  of  the  charity,  and  that  no  authority  to  sell 
them  is  intended ;  bat  a  sale  of  such  lands  at  a  distant  date,  with  long  acquies- 
cence in  such  sale,  and  no  account  of  the  origin  of  the  charity,  may  give  rise 
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to  a  presumption  that  there  had  been  a  power  enabling  the  holders  of  the 
charity  lands  to  sell  them,  and  that  the  sale  wss  made  under  that  power. 

Charities  are  trusts,  and  are,  as  such,  within  the  operation  of  the  8  &  4  Wm.  4, 
c.  27. 

The  first  section  of  the  statute  extends  the  word  *'  person  "  to  a  class  of  persons 
as  well  88  to  individuals.  The  poor  of  a  parish  are  a  class  of  persons  within 
the  meaning  of  that  section. 

Where  the  Attorney- General,  having  no  independent  rights  of  his  own,  stands 
only  in  the  same  situation  as  those  who  are  entitled  to  the  benefit  of  a  charity, 
if  they  would  be  barred  by  lapse  of  time,  he  is  equally  barred. 

Lands  were  given  /or  the  benefit  of  the  poor  of  two  parishes,  and  were  placed 
under  the  management  of  the  rectors  and  church-wardens,  who,  with  the  con- 
sent of  the  vestries,  might  lease  them.  The  rectors,  &c.  executed  a  lease  of 
them  for  ever  to  the  president  and  scholars  of  a  college  subject  to  a  fixed  rent 
cfaaige.  Above  sixty  years  after  the  execution  of  this  lease  (the  fairness  of 
which  at  the  time  of  its  execution  was  not  impeached),  the  Attorney-General 
filed  an  information  sgainst  the  leasees,  praying  that  it  might  be  cancelled  :  — 

Held,  that  the  real  plaintiffs  in  this  suit  were  the  poor  of  the  two  parishes ;  that 
they  were  in  the  situation  of  a  cestui  que  trust;  that  the  suit  by  information  of 
the  Attorney-General  (who  had  no  independent  rights)  was  a  suit  by  them ; 
that  they  could  not  maintain  such  suit  unless  against  their  trustees  except 
within  twenty  years ;  that  this  was  not  such  a  suit,  but  was  a  suit  against  pur- 
chasers for  value,  and  therefore  that  it  was  barred. 

For  a  long  period  previously  to  the  reign  of  George  11.  the  parish 
of  St.  Olave,  Southwark,  possessed  a  narrow  strip  of  waste  land, 
on  the  south  side  of  Tooley  Street,  lying  between  that  street  and 
some  land  belonging  to  the  president  and  scholars  of  Mag- 
dalen College,  Oxford,  called  the  *  "  Isle  of  Ducks,"  from  *  190 
which  it  was  separated  by  a  common  sewer.  By  the  Act  6 
Oeo.  2,  c.  11,  the  ancient  parish  of  St.  Olave  was  divided  into  the 
two  parishes  of  St.  Olave,  Southwark,  and  St.  John,  Horsleydown ; 
and  it  was  thereby  enacted  that  all  charities  and  donations  that 
had  theretofore  been  granted  to  and  for  the  benefit  of  St.  Olave, 
Southwark,  should  be  divided  between  the  two  parishes  in  the  fol- 
lowing manner ;  that  three  fifths  sliould  be  for  the  sole  use  and 
benefit  of  the  old  parish,  and  that  out  of  the  revenue  of  the  other 
two  fifths  there  should  be  paid  to  the  church-wardens  of  the  old 
parish  the  annual  sum  of  29/.,  free  of  taxes,  &c.,  for  the  benefit  of 
the  poor  of  the  old  parish,  and  that  the  residue  of  the  two  fifths 
should  be  for  the  benefit  of  the  new  parish ;  that  the  rector  or 
senior  church-warden  of  each  of  the  parishes  should  jointly  '*  collect 
the  charities,  donations,  £c.  and  should  and  might,  with  the  con- 
sent of  the  vestry  of  each  parish,  make  leases  of  the  lands,  &c.  so 
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given  for  charitable  purposes,  and  should  do,  perform,  and  execute 
all  and  every  such  acts  and  things  relating  to  the  management  of 
the  said  charities,  in  such  manner  as  the  church-wardens  of  St. 
Olave,  Southwark,  could  or  might  have  done,  before  the  division 
of  the  parishes  and  the  passing  of  the  Act."  Leases,  sometimes  of 
a  long  date,  had,  on  different  occasions,  been  made  of  this  parish 
property.  In  the  year  1786  there  were  several  discussions  in  the 
vestry  on  the  subject  of  these  parish  lands.  On  the  5th  of  Decem- 
ber, 1786,  there  was  a  notice  of  meeting,  ^^  to  take  into  considera- 
tion proposals  for  the  renewal  on  lease  of"  the  lands  in  question, 
which  were  then  leased  to  a  private  individual.  These  proposals 
were  to  surrender  the  existing  lease,  and  to  take  the  premises  on 
a  building  lease,  for  ninety-nine  years,  at  a  peppercorn  for  the  first 
year,  and  121,  a  year  for  the  remainder.  This  was  not  ac- 
*  191  cepted.  By  a  resolution  of  tlie  vestry  of  St.  *  John's,  of 
that  date,  the  church-wardens  were  ordered  to  meet  the 
church-wardens  of  St.  Olave's,  ^*  to  treat  with  any  persons  for  the 
letting  of  the  ground  and  premises  " ;  and  they  were  empowered 
to  '^  execute  one  or  more  lease  or  leases  for  ninety-nine  years, 
on  such  terms  and  restrictions  as  they  shall  think  fit."  There 
were  other  notices  and  resolutions  of  a  similar  sgrt ;  and  at  a 
vestry  of  St.  Olave's  on  the  19th  February,  1798,  notice  of  another 
vestry  was  given,  at  which  these  matters  were  debated,  and  it  was 
unanimously  resolved,  ''  that  the  ofiicers  and  auditors  of  this 
parish  be  empowered,  with  the  oflScers  and  auditors  of  St.  John, 
to  meet  and  treat  with  the  persons  empowered  by  Magdalen  Col- 
lege, Oxford,  or  any  other  person,  for  the  letting  or  disposal  of  the 
ground  belonging  to  these  parishes  bounded  by  the  Isle  of  Ducks." 
A  similar  resolution  passed  at  St.  John's,  but  could  not  be  proved, 
as  the  vestry  books  there,  of  that  period,  had  been  lost.  An  agree- 
ment to  lease  this  ground  in  perpetuity  to  the  ''president  and 
scholars  of  Magdalen  College,  at  a  rent  of  151.  per  annum,  secured 
by  a  rent  charge  on  the  land,"  was  ultimately  made. 

To  carry  this  agreement  into  effect,  a  fine  8ur  conusance  de  droit 
was  levied  on  the  8d  of  March,  1790,  and  an  indenture  or  deed  of 
feoffment  was,  on  the  same  day,  executed.  The  Rev.  James  Erans, 
rector  of  the  parish  of  St.  Olave's,  the  church-wardens,  and  two  of 
the  principal  inhabitants  of  that  parish  were  parties  of  the  first 
part ;  the  Rev.  Richard  Penneck,  rector  of  St.  John,  the  church- 
wardens, and  two  of  the  principal  inhabitants  of  that  parish,  of 
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the  second  part ;  and  the  president  and  scholars  of  the  college  of 
St.  Mary  Magdalen,  of  the  third  part ;  and  by  this  deed,  in  con- 
sideration of  a  perpetual  annuity  or  rent  charge  of  15/.  per  annum 
secured  to  the  said  rectors,  church-wardens,  principal  inliabitants, 
&c, ;  by  an  indenture  bearing  even  date  therewith,  they  did 
grant  unto  the  said  president  and  scholars,  *  and  their  sue-  *  192 
cessors,  the  land  in  question  (the  metes  and  bounds  of  which 
wore  particularly  described),  to  hold  the  same  to  the  said  president 
and  scholars,  their  successors  and  assigns,  for  ever.  An  indenture, 
in  the  usual  form,  charging  this  annuity  of  15L  on  the  lands  thus 
described,  and  also  on  the  Isle  of  Ducks,  was  executed  on  the 
same  day  as  the  deed.  This  indenture  also  contained  a  declara- 
tion that  the  parties  thereto  of  the  second  and  third  parts  (the 
rectors,  &c.  of  the  two  parishes)  '^  should  stand  seised  of  the  said 
annual  sum  or  yearly  rent  charge  of  15Z.,  upon  trust  to  apply  the 
same  for  the  service  and  benefit  of  the  said  parish,"  in  the  manner 
prescribed  by  the  hereinafter-mentioned  Act  of  Parliament,  "  the 
rent  charge  to  be  received  and  taken  by  the  rector  or  senior  church- 
warden of  each  of  the  said  parishes." 

Tliese  indentures  were  duly  enrolled  in  the  Court  of  Common 
Pleas,  at  Westminster.  The  president  and  scholars  entered  into 
possession  of  the  land,  covered  up  the  old  sewer,  made  a  new  one, 
added  part  of  their  land  to  Tooley  Street,  which  was  thereby  con- 
siderably widened,  and  then  let  the  rest  on  building  leases ;  and 
houses  had. been  built  thereon,  partly  on  the  old  lands  of  the 
college,  and  partly  on  that  which  had  been  thus  acquired.  The 
rent  charge  was  regularly  paid  up  to  Michaelmas,  1847,  when  the 
parish  officers  of  the  two  parishes  refused  to  receive  it. 

On  the  81st  January,  1852,  the  present  information  was  filed  by 
the  Attorney-General,  at  the  relation  of  some,  and  on  behalf  of  all 
the  inhabitants  of  the  two  parishes,  against  the  president  and 
scholars  of  St.  Mary  Magdalen,  and  against  the  church-wardens 
and  overseers  of  the  parishes,  stating  that  the  land  was  held  by 
the  rectors  and  church-wardens  for  charitable  purposes  for  the 
benefit  of  their  two  parishes ;  that  the  rents  and  profits  had  always 
been  applied  for  the  benefit  of  the  two  parishes ;  that  the 
rectors  and  *  church-wardens  had  no  power  to  alienate  the  *  198 
land ;  and  that  the  consideration  given  for  the  alienation 
was  inadequate  ;  and  the  information  prayed  that  the  deed  might 
be  delivered  up  to  be  cancelled ;  that  possession  of  the  land  might 
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be  given  up ;  that  accounts  might  be  taken,  and  for  the  usual 
relief. 

On  the  14th  February,  1852,  the  appellants  filed  their  answer, 
and,  in  addition  to  defences  on  the  merits,  insisted  on  the  Statute 
of  Limitations,  3  &  4  Wm.  4,  c.  27. 

The  cause  was  heard  before  the  Master  of  the  Bolls,  in  January, 
1854,  and  his  Honour  then  expressed  his  opinion  that  the  transac- 
tion,  though  perfectly  free  from  any  imputation  of  sinister  motive, 
amounted  to  a  breach  of  trust,  and  could  not  therefore  be  sui>- 
ported,  but  took  time  to  consider  the  question  as  to  the  Statute  of 
Limitations;  and  on  March  28, 1854, delivered  his  opinion  that  that 
formed  no  bar  to  the  Information,  and  made  a  decree  accordingly.^ 

This  was  an  appeal  against  his  Honour's  decision. 

Mr.  JRoundell  Palmer  and  Mr.  Chandless  (^Mr.  Shapter  was  with 
them)  for  the  appellants.  —  The  first  question  is,  whether  the  con- 
veyance of  this  parish  land  is  impeachable  in  equity ;  ixext, 
whether  it  is  capable  of  being  set  aside,  having  regard  to  the  Stat- 
ute of  Limitations,  8  &  4  Wm.  4,  c.  27. 

As  to  the  first  of  these  questions,  it  is  clear  that  from  the  earli- 
est time  when  this  slip  of  land  is  known  to  have  been  in  the  pos- 
session of  the  parish,  the  church-wardens,  and  the  incumbent  had 
assumed  and  exercised  the  power  of  dealing  with  it  as  with  prop- 
erty over  which  they  had  an  absolute  control ;  they  had  granted 
leases  for  twenty,  and  even  for  fifty  years,  without  building  cove- 
nants, and  at  a  small  rent ;  what  they  had  now  done  could 
*  194  not  therefore  be  impeached.  Out  ^  the  one  hand,  the  appel- 
lants were  neither  bound  nor  entitled  to  examine  into  the 
validity  of  powers  which  had  thus,  again  and  again,  been  exer- 
cised ;  nor,  on  the  other  hand,  were  the  rectors  and  church- 
wardens bound  to  state  the  origin  and  extent  of  these  powers,  or 
to  show  all  the  authorities  they  had,  but  the  presumption  must  be 
that  they  had  acted  within  their  jurisdiction  :  Goodtitie  d.  Baker 
V.  MUbum.^  In  fact  the  words  of  the  resolution  show  that  they 
had  a  power  of  ^^  disposal  of "  the  property,  which  phrase  must 
mean  more  than  the  grant  of  an  ordinary  lease.  Tiie  appellants 
were  entitled  to  consider  themselves  safe  in  dealing  with  persons 
by  whom  such  powers  had  frequently  before  been  exercised,  and 
the  exercise  of  which  had  never  before  been  disputed. 

^  18  Beav.  223,  288.  *  2  M.  &  W.  863. 
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If»  however,  the  appellants  are  not  absolutely  protected  from 
having  the  transaction  questioned,  the  burden  of  showing  a  right 
to  question  it  lies  on  the  respondents,  and  that  right  must  be 
clearly  and  satisfactorily  established.  It  has  not  been  established 
here.  On  the  contrary,  the  information  itself  sets  out  certain 
Acts  of  Parliament  which  strongly  imply,  though  they  may  not 
actually  express,  the  existence  of  an  authority  on  the  part  of  the 
rector  and  church-wardens  to  deal  absolutely  with  this  property. 

There  are  no  circumstances  here  which  raise,  any  equity  adverse 
to  the  ap|)ellants ;  all  the  evidence  shows  that  whatever  may  now 
be  the  value  of  the  property,  occasioned  by  the  improvements 
which  the  appellants  have  effected,  the  bargain  entered  into  with 
them  was  at  the  time  fair  and  equitable.  Tlie  parish  property 
was  of  very  little  value  if  it  could  not  be  used  with  the  college 
property ;  it  was  only  by  being  joined  together  that  they  could  be 
converted  to  any  beneficial  purpose.  Such  cases  as  The 
•  Attamejf'  General  v.  Pilgrim  ^  and  The  Attorney-  General  v.  *  196 
Kerr^  are,  therefore,  inapplicable.  Assuming  that  a  rector 
and  church-wardens  are  trustees  for  the  parish,  the  59  Geo.  8,  c. 
12,  §  17,  expressly  gives  to  them  the  powers  of  a  body  corporate 
with  respect  to  lands  held  in  trust  for  the  parish,  and  under  that 
statute  parish  officers  have  been  held  to  have  the  legal  estate  vested 
in  them,  so  as  to  be  able  to  dispose  of  it.  Doe  d.  Jackson  v.  Hileyf 
Smith  V.  Adkins  ;  *  and  in  Deptford  v.  Sketchley  *  the  same  princi- 
ple was  recognised,  but  the  statute  was  there  held  inapplicable,  be- 
cause there  were  already  trustees  in  whom  the  legal  estate  was 
specifically  vested  by  the  original  conveyance.  Nothing  exists 
here  to  show  that  the  property  has  been  treated  inconsistently  with 
the  terms  of  the  trust.  In  The  Attorney- General  y.' Stephens  ^  it  was 
said  by  the  Lord  Chancellor  in  a  case  of  this  very  kind,  that  where 
circumstances  justify  it,  he  should  have  no  difficulty  in  inferring 
that  the  parish  officers  had  ^'  by  the  terms  of  their  title  to  the  land, 
a  power  to  make  such  an  arrangement,"  and  that  will  be  done,  as 
stated  by  Lord  Mansfield  in  JEldridge  v.  Knotty  ''from  a  principle 
of  quieting  the  possession." 

It  may  now  be  taken  as  settled  in  equity,  that  in  a  proper  case, 
trustees  have  the  power  to  alienate  charity  property.     The  Aitor- 

1  12  Beav.  57.  ■  8  Q.  B.  894. 

■  2  Beav.  42a  *  6  De  G.,  M.  &  G.  Ill,  149. 

*  10  B.  &  C.  885.  T  Cowp.  214. 

«  8  M.  &  W.  362. 
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ney-  General  v.  The  South  Sea  Company  ;  ^  that  decision  was  founded 

on  2%«  Attorney- General  v.  Wdrreny^  and  The  Attorney- General  v. 

Bungerford^  (where  the  observations  of  Lord  Brougham  on 

*  196    this  point  *  are  very  strong),  and  is  justified  by  The  Attor- 

ney-General V.  Pembroke  Hall,*  and  Hie  Attomey-General  v. 
Hart,^  Here,  too,  the  rector  and  church-wardens  had  under  their 
private  act  a  genesal  power  of  leasing,  and  the  Court  therefore 
will  not  inquire  into  the  degree  of  discretion  with  which  that 
power  was  used ;  The  Attorney- General  v.  Moses, ^  The  Attorney- 
General  V.  Wray^ 

But  at  all  events  the  suit  here  is  barred  by  the  operation  of  the 
3  &  4  Wm.  4,  c.  27.  Up  to  the  twenty-fourth  section  of  that  statute, 
all  the  enactments  apply  to  cases  at  law,  but  that  section  makes 
them  applicable  to  suits  in  equity.  That  application  is  universal, 
and  is  not  restricted  to  the  case  of  mere  personal  trusts,  but  affects 
cases  of  charity  property.  27ie  Incorporated  Society  of  Protestant 
Schools  V.  Richards,^  The  Attorney- General  v.  Persse^  and  The 
Commissioners  of  Charitable  Donations  v.  Wybrants.^^  The  twenty- 
fifth  section  includes  everything,  whether  of  trust  or  not,  except 
one  case  which  is  specifically  excepted ;  that  was  in  accordance 
with  the  general  policy  of  the  Act.  The  word  "  person  "  in  the 
first  section  is  declared  to  apply  to  '^  a  body  politic,  corporate,  or 
collegiate,"  and  from  this  there  is  no  exception  of  the  recipients  of 
a  charity  or  the  poor  of  a  parish. 

In  this  case,  too,  there  has  been  a  conveyance  for  value.  The 
statute  was  expressly  intended  to  protect  purchasers  for  a  valuable 
consideration.  There  is  nothing  to  define  and  limit  any  class  of 
persons  by  whom  the  conveyance  must  be  made.  On  the  contrary, 
the  word  "  successors,"  which  certainly  must  include  rector  and 
church-wardens,  is  (§  1)  expressly  introduced,  and  as  to  a 

*  197    purchaser,  *  the  time  (§  25)  begins  to  run  against  them 

from  the  date  of  the  conveyance. 

[The  Lord  Chancellor.  —  The  Master  of  the  Rolls  thought  that 
the  statute  did  not  apply  here,  because  of  the  character  of  the 
Attorney-General,  who  institutes  this  suit.] 

That  does  not  really  affect  the  case.     The  statute  runs  against 

^  4  Beav.  45S.  •  2  Madd.  294. 

*  2  Swanst  291.  '  Jac.  307. 

*  2  Clark  &  F.  857,  8  Bligh,  N.  S.  487.  •  1  Dm.  &  War.  258. 
«  2  Sim.  &  S.  441,  affirmed  1  Russ.  &  M.  751.  *  2  Dru.  &  War.  67. 

*  Free.  Ch.  225.  »  2  Jones  &  L.  182. 
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« 

the  Attorney-General  in  cases  of  this  kind,  for  he  comes  in,  not  in 
his  own  right  or  in  that  of  the  Grown,  as  such,  but  as  the  repre- 
sentative of  persons,  in  respect  of  whose  rights  the  Grown  possesses 
a  fiduciary  character,  and  has  a  fiduciary  duty  to  discharge.  Hyre 
V.  The  Countes9  of  Shaftsbury}  which  was  approved  of  by  Lord  St. 
Leonards,  in  The  Ineorporated  Society ^  ^c,  v.  Richards,^  The  rule 
as  to  the  intervention  of  the  Attorney-Oeneral  is  thus  expressed 
in  Hitford  on  Pleading:  '  ^'  Suits  on  behalf  of  the  Grown,  and  of 
those  who  partake  of  its  prerogative,  or  claim  its  peculiar  protec- 
tion, are  instituted  by  officers  to  whom  that  duty  is  attributed. 
These  are,  in  the  case  of  the  Grown,  and  of  those  whose  rights  are 
objects  of  its  particular  attention,  the  king's  Attorney  or  Solicitor 
General.  As  these  officers  act  merely  officially,  the  bill  they  ex- 
hibit is  by  way,  not  of  petition  or  complaint,  but  of  information  to 
the  Court,  of  the  right  which  the  Grown  claims  on  behalf  of  itself 
or  others,  and  of  the  invasion  or  detention  of  those  rights  for  which 
the  suit  is  instituted."  The  name  of  the  Attorney-General  in  such 
a  suit  is  therefore  a  mere  form,  and  it  is  no  more  his  suit  than  an 
action  at  law  is  the  action  of  the  attorney  whose  name  appears  on 
the  record. 

There  was  here  no  impediment  to  the  suit  which  rendered  the 
interference  of  the  Attorney-General  a  matter  of  necessity, 
and  so  gave  it  a  purely  official  character.  The  *  rector,  *  198 
church-wardens,  and  overseers  for  the  time  being  might 
have  sued.  Doe  d.  Higgs  v.  Terry ^^  Doe  d,  Hobhe  v.  Cockell^  Fair- 
title  v.  Q-Uhert^  or  the  parishioners  themselves  might  have  sus- 
tained a  suit  for  this  purpose.  Bromley  v.  Smith^  shows  that  the 
Attorney-General  need  not  be  a  party  to  a  suit  where  some  only  of 
a  larger  body  corporate  institute  it.  The  only  objection  raised  to 
their  right  to  sue  was  in  an  observation  of  the  Master  of  the  Rolls, 
that  as  there  were  two  parishes  jointly  interested,  the  Statute  of 
Limitations  might  not  apply ;  but  that  is  answered  by  the  36th 
section  of  the  59  Geo.  3,  which  declares  that  nothing  in  that  Act 
shall  be  taken  to  alter,  abridge,  or  afiect  the  powers  given  by  any 
local  Acts  with  res|)ect  to  the  maintenance  of  the  poor  ;  and  here 
the  local  Act  gave  the  same  powers  to  the  officers  of  the  two 

^  2  P.  Wins.  103  -  lis,  Wilm.  Notes,  24.  *  4  A.  &  £.  478. 

•  1  Dm.  &  War.  258.  •  2  T.  R  169. 

•  Sed.  p.*17.  »  1  Sim.  8. 

•  4  A.  &  £.  274. 
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parishes  as  had  originally  belonged  to  the  parish  out  of  which  the 
two  were  formed. 

Mr.  Lloyd  and  Mr.  HincU  Palmer  for  the  Attorney-Gteneral.  — 
There  has  been  an  improvident  alienation  of  this  charity  property, 
and  the  right  of  the  Attorney-General  to  relief  against  such  an 
alienation  is  not  barred  by  the  Statute  of  Limitations. 

No  presumption  is  to  be  made  in  favour  of  the  ap|)ellant8  as  to 
their  supposed  want  of  knowledge  of  the  title  of  the  parish  officers, 
for  they  were  perfectly  well  aware  what  was  its  nature.  That 
point  may  therefore  be  considered  out  of  the  case,  but  if  others 
wise,  then  The  Attomet/' General  v.  Pargeter  ^  shows  that  where  the 
title  on  the  face  of  it  discloses  an  equitable  objection,  the  purchaser 

is  bound  to  show  that  the  title  is  valid. 
*  199  *  The  object  of  the  6  Geo.  2,  c.  11,  was  the  division  of  the 
original  parish  into  two  parishes,  and  the  allotment  to  each 
of  a  fixed  proportion  of  the  parish  estates.  The  power  given  to  the 
rector  and  church-wardens  was  merely  a  power  to  collect  the  rents ; 
they  had  no  power  to  lease  except  with  the  consent  of  the  vestry, 
and  no  power  is  given  to  the  vestry  to  part  with  the  fee  of  parish 
property.  Here  no  consent  of  the  vestry  (even  if  the  power  to 
give  such  consent  existed)  is  shown  to  this  alienation  of  charity 
property,  and  the  vestry  only  appears  to  have  been  summoned  to 
consider  the  grant  of  a  renewal  of  an  existing  lease  for  a  term  of 
years,  whereas  tlie  act  done  was  to  alienate  the  land  for  ever.  The 
words  ''  disposal  of"  in  the  vestry  resolution  of  1788  do  not  justify 
this  proceeding,  for  they  must  be  taken  in  connection  with  the 
other  words  of  that  resolution,  and  must  receive  with  them  a 
limited  construction,  namely,  the  disposal  of  the  property  only  for 
a  term  of  years,  and  by  way  of  lease.  Every  thing  done  beyond 
that  was  ultra  vires  of  the  Parliamentary  power  by  which  alone  an 
alienation  of  charity  property  can  be  justified,  for  the  principle  of 
the  law  is  that  it  is  not  in  its  nature  alienable,  Kirkkam  v.  Chad- 
mckJ^  Tlie  burthen  .of  supporting  such  a  transaction  lies  on  the 
person  who  performed  it.  A  sale  of  charity  property  ought  only 
to  take  place  after  an  application  to  Chancery,  and  when  the  Court 
had  been  satisfied  that  it  would  be  for  tlie  benefit  of  the  charity. 
In  re  Parke's  Charity  fi    It  is  clear  that  it  may  be  impeached.    The 

^  6  Beav.  150.  •  12  Sim.  329.  ' 

*  13  Yea.  550,  by  Sir  W.  Grant. 
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AUomeff-Generaly.  Chreen;^  l^e  Attorney' General  y.  Brooke;^  The 
Attorney-General  v.  Pilgrim;^  and  The  Attorney-General 
V.  *  SaUA  The  Attorney- General  v.  Hungerford^  shows  *200 
that  a  Court  of  equity  is  bound  to  consider  all  the  circum- 
stances under  which  the  alienation  has  been  made,  and  the  obser- 
yations  of  Iiord  Brougham  there  as  to  alienating  the  land  must  be 
considered  as  obiter^  and  have  been  so  treated  by  a  very  high 
authority.  Lord  St.  Leonards,  in  speaking  of  them  in  the  ^^  Law 
of  Property,"  *  says :  "  These  observations  were  not  necessary  for 
the  decision  of  the  case  before  the  House,  and  it  would  be  unsafe 
to  act  upon  them  ;  no  prudent  trustees  of  a  charity  would  venture 
to  sell,  and  of  course  no  prudent  purchaser  would  accept  a  convey- 
ance from  them.  The  power  of  the  Court  depends  upon  a  differ- 
ent principle  "  ;  and  he  refers  to  tlie  Corporation  of  Niewcastle  v. 
The  Attorney- General,'^  and  other  cases.  One  of  them  is  The 
Attorney- General  v.  Newarh-upon-Trent^  where  the  corporation  was 
not  allowed  to  sell  charity  lands  which  in  the  course  of  time  had 
become  intermixed  with  its  own.  In  The  Attorney- Generai  v.  The 
South  Sea  Company^  the  bargain  was  altogether  beneficial  to  the 
charity,  and  so  was  not  impeached.  The  case  of  Attorney- General 
V.  Hiart  ^^  is  not  in  point,  because  there  the  trustees  of  the  charity 
had  acted  in  accordance  with  the  directions  of  the  vestry,  the  rep- 
resentative of  the  ceatuie  que  trust,  and  of  course  that  made  the 
alienation  valid ;  and  in  The  Attorney-  General  v.  Pembroke  Hall}^ 
the  arrangement  was  provident  at  the  time  it  was  made,  and  only 
became  otherwise  by  accidental  circumstances  which  after- 
wards happened.  The  Attorney- General  v.  *  Moeee^^  and  *201 
The  Attorney- General  v.  Wray}^  are  not  in  point,  for  in  both 
of  them  the  leases  were  made  by  persons  who  had  by  Act  of  Par- 
liament an  unlimited  power  of  leasing.  But  The  Attorney- General 
y.  Ghriffith  ^^  shows  that  even  a  long  lease  of  charity  lands  may  be 
set  aside  though  granted  at  a  rent  fie^r  at  the  time  of  making  it; 
but  as  Lord  Eldon  said,^  ''  not  increasing  in  seventy  years,"  a 

>  6  Ves.  452.  •  •  Ed.  1849,  p.  585. 

»  18  Ves.  819.  »  12  Clark  &  F.  402. 

•  12  Beav.  67.         .  •  1  Hare,  895. 
^  16  Beav.  888.  *  4  Beav.  458. 

*  2  Clark  &  F.  857,  8  Bligh,  N.  S.  487.  »  Free.  Ch.  225. 
°  2  Sim.  &  S.  441,  affirmed  1  Russ.  &  M.  70. 

"  2  Madd.  294.  >«  18  Yea.  565. 

*»  Jac.  307.  •         »  18  Vet.  675. 
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fact  which  he  held  to  justify  the  Court  in  calling  for  an  explana- 
tion, and  for  proof  that  the  lease  was  reasonable. 

Then  as  to  the  Statute  of  Limitations.  There  is  nothing  in 
that  statute  which  applies  its  provisions  to  charity  estates.  That 
statute  was  meant  to  reduce  all  remedies  for  the  recovery  of  real 
estate  to  the  condition  of  actions  of  ejectment,  and  to  make  the 
rules  of  law  applicable  to  suits  in  equity.  But  it  had  regard  to 
legal  rights,  and  the  corporations  mentioned  in  the  preamble  to  the 
statute  are  those  having  a  direct  legal  interest  in  the  subject.  The 
word  "  person  "  may  in  that  sense  apply  to  them,  but  not  to  cor- 
porations, which  are  mere  trustees  for  others.  Such  cases  were 
not  included  in  the  earlier  Acts.  The  Attorney- General  v.  Christ'' e 
Hospital^  which  was  the  last  case  before  the  statute,  decided  that 
length  of  time  will  not  prevail  against  charity  trusts  where  the 
land  was  purchased  with  notice  of  them  ;  The  Attorney- General  v. 
Brettingham^  \s  to  the  same  effect.  It  was  so  purchased  here. 
Both  parties  to  the  transaction  knew  the  nature  of  the  property 
and  the  purposes  to  which  it  was  applied.  In  The  Incorporated 
Society^  ^c.  v.  Richards^  Jjot A  Chancellor  Sugden  intimated 
*  202  an  opinion,  that  cases  of  this  kind  were  not  included  *  in 
the  3  &  4  Wm.  4,  c.  27,  but  appeared  to  have  constituted 
a  casue  omiesue.  It  is  true  that  in  The  Commissioners  of  Charitable 
Donations  v.  WybrantSy^  his  Lordship  applied  the  statute  in  the  case 
of  a  charity,  but  assuming  this  latter  decision  to  be  correct,  still 
the  statute  does  not  apply  here,  for  here  there  was  no  one  in  exist- 
ence against  whom  it  could  begin  to  run.  In  The  Attorney-General 
V.  Persse,^  where  a  rent  charge  was  created  as  a  salary  for  a  school- 
master, Lord  Chancellor  Sugden  held  that  the  statute  did  not 
begin  to  run  until  after  the  appointment  of  the  schoolmaster  had 
taken  place.  That  rule  applies  here.  There  must  be  a  legal  right 
to  be  enforced,  and  a  person  legally  entitled  to  enforce  it.  Thus, 
suppose  there  was  a  charity  to  raise  portions  for  a  certain  number 
of  poor  maidens  to  be  nominated  by  the  Lord  Mayor,  it  is  clear 
that  no  poor  maiden  before  nomination  gould  have  a  right  to  the 
fund,  and  none  therefore  could  sue  for  it,  and  consequently  no  one 
could  be  barred  till  from  the  time  when  that  right  accrued.  The 
preseot  case  is  exactly  in  that  condition.    There  is  no  one  here 

*  8  Mylne  &  K.  344.  «  2  Jones  &  L.  1S2. 
«  8  Beav.  91.  •  2  Dru.  &  War.  67. 

•  1  Dm.  &  War.  258. 
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entitled,  as  of  legal  right,  to  enforce  the  provident  administration 
of  this  fund.  The  Attorney-Oeneral  is  therefore  a  necessary  party 
to  the  suit.  There  are  no  terms  in  the  statute  which  embrace 
either  the  Attorn ey-Oeneral,  or  the  indefinite  and  unascertained 
objects  of  a  charity.  It  is,  therefore,  inapplicable  here.  The  word 
*^  successor,"  in  the  interpretation  clause,  is  the  only  word  that 
appears  to  bear  any  such  meaning,  but  that  word  cannot  be  ap- 
plied to  the  poor  of  this  day  as  the  '^  successors  "  of  the  poor  of 
the  day  when  this  transaction  took  place,  for  one  does  not  claim 
by,  through,  or  under  the  other.  The  principle  stated  in 
Kidney  t.  Caiutmaker  ^  *  must  be  applied  in  the  present  case.  *  203 
There  lands  were  devised  for  debts,  and  the  question  was, 
whether  the  creditors  were  barred  by  lapse  of  time,  and  Sir  W. 
Grant  held  that  they  constituted  a  class,  and  so  were  not  within 
the  ordinary  rule  as  to  laches  of  individuals  ;  yet  there  the  cred- 
itors were  persons  capable  of  possessing  legal  interests  and  of 
enforcing  them.  That  is  not  the  case  here  ;  the  poor  do  not  form 
a  class,  but  each  individual  stands  on  his  own  individual  right. 
They  have  no  rights  as  successors,  and  therefore  can  have  no 
disabilities  as  such. 

[Lord  Wensletdale.  —  This  is  not  a  right  of  an  individual 
pauper  to  relief,  but  is  a  trust  for  the  benefit  of  the  inhabitants 
who  are  liable  by  statute  to  relieve  the  poor.  There  must  be  some 
mode  in  which  they  could  sue.]  ' 

[Jifr.  iJ.  Palmer  mentioned  the  cases  of  the  parish  of  Clerken- 
well.  The  Attorney' General  v.  Eutter,^  and  SeUon  v.  Nicholh?  where 
all  the  inhabitants  claimed  a  right  to  present  to  the  living,  and 
where  they  had  instituted  a  suit  to  enforce  that  right.] 

If  the  trustees  in  such  a  case  disregard  their  duty,  the  Attorney- 
Cteneral  alone  can  protect  the  ee9tui  que  trust,  and  as  between  him 
and  the  trustees,  or  those  who  claim  under  them,  the  statute  can- 
not be  a  bar,  Lewellin  v.  Mackwarth,^  An  information  of  the 
Attorney-General  is  no  doubt  ^*  a  suit "  within  the  meaning  of  the 
24th  and  25th  sections  of  the  statute ;  but  as  no  object  of  the  charity 
could  bring  it  without  the  fiat  of  the  Attorney-General,  the  delay 
of  the  Attorney-General  cannot  affect  his  rights.  At  the  same 
time  the  right  of  tlie  Attorney-General  to  protect  the  charity  would 
exist  notwithstanding  a  concurrence  on  the  part  of  the  objects  of 

1  12  Yea.  136.  *  2  £q.  Cat.  Ab.  579,  pL  8. 

*  2RiiflB.  101,11. 
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the  charity  in  the  misapplication  of  the  estate.    Corporation 

*  204   of  Newcastle  v.  The  *  Attomey-Qeneral^  and  there  is  no  in- 

stance of  the  Attorney-General  being  barred  by  the  opera- 
tion of  the  Statute  of  Limitations  where  he  appeared  by  information 
to  enforce  a  charitable  use. 

In  the  same  way  the  statute  has  been  held  not  to  apply  in  a 
case  of  mere  want  of  actual  possession,  Smith  v.  Lloyd^  or  of  a 
rent  reserved  on  a  demise,  Chant  v.  Ellis?  nor  to  tithes  under 
2  &  3  Wm.  4,  c.  100 ;  The  Dean  of  Ely  v.  Bliss.^  Where  there  is 
no  personal  representation  the  statute  will  not,  even  as  regards 
bills  of  exchange,  begin  to  run  till  the  grant  of  letters  of  admin- 
istration, Murray  v.  The  East  India  CompanyJ*  That  principle 
must  be  applied  here.  Suppose  a  charity  for  maintaining  a  school, 
the  children  thereby  intended  to  be  benefited  must  be  perpetually 
incapable  of  suing.  The  language  of  the  statute  cannot  be  applied 
to  persons  labouring  under  a  perpetual  legal  disability.  The  At- 
torney-General here  represents  the  Crown,  and  appears  for  persons 
who  never  possessed  the  legal  means  of  interfering  for  themselves. 
In  such  a  case  the  Statute  of  Limitations  cannot  be  made  applicable 
to  bar  their  rights. 

Mr.  0.  Had  appeared  for  the  parishes,  but  did  not  address  the 
House. 

Mr.  R.  Palmer^  in  reply.     A  cestui  que  trust  may  be  bound  by 

length  of  time  operating  against  his  trustee,  if,  possessing  the 

power  to  compel  the  trustee  to  do  his  duty,  the  cestui  que  trust 

does  not  use  that  power,  Hovenden  v.  Annesley.^    Tliat  is 

*  205   exactly  the  situation  of  the  parishes  *  here.     The  principle 

of  the  Courts  as  to  the  Statutes  of  Limitations  is  not  to  mini- 
mize their  application,  Salkdd  v.  Johnston? 

The  Lord  Chancellob,  after  stating  the  case,  said:  Though 
there  certainly  is  not,  as  far  as  I  am  aware,  any  positive  law  which 
prohibits  the  sale  of  charity  lands,  yet  it  is  obvious  that  such  a 
sale  can  very  rarely  be  justified.    For,  in  the  first  place,  it  is  plain 

^  12  Clark  &  F.  402.  •  6  B.  &  Aid.  204. 

*  9  Exch.  562.  *  2  Sch.  &  L.  607,  629. 

*  9  M.  &  W.  lis.  M  Macn.  &  6.  242, 1  Hall  &  T.  829. 

*  2  De  6.,  M.  &  G.  459. 
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that  persons  who  give  lands  to  a  charity  devote  them  for  ever  to 
the  purposes  of  that  charity,  and  such  is  always  the  expression 
used  in  such  gifts,  the  gifts  being  made  to  the  charitable  object 
"  for  ever."  With  the  belief  that  the  charity  will  endure  for  ever, 
it  is  extremely  improbable  that  they  can  have  contemplated  the 
sale  of  the  lands,  or  that  they  can  be  considered  as  having  in- 
tended to  give  authority  to  sell  them.  Where  the  origin  of  a 
charity  does  not  appear,  and  a  sale  has  taken  place  at  a  very  dis« 
tant  date,  and  has  since  been  acquiesced  in,  those  facts  may  afford 
ground  to  presume  that  there  was  orighially  power  to  sell.  Such 
a  presumption,  where  circumstances  warrant  it,  may  reasonably  be 
made  in  favour  of  long  enjoyment.  The  enjoyment,  indepen- 
dently of  the  Statute  of  Limitations,  could  not  have  been  lawfully 
had  without  such  a  power,  unless  there  were  circumstances  to 
justify  the  sale.  In  cases  of  that  sort,  therefore,  if  there  has  been 
long  enjoyment  under  a  sale,  and  no  account  of  what  the  origin 
of  the  cliarity  was,  the  presumption  is  not  unreasonable  that  there 
might  have  been,  although  we  do  not  discover  it,  a  power  to  en- 
able the  parties  holding  the  charity  lands  to  sell  them,  and  that  it 
is  under  that  power  that  the  sale  has  been  made. 

*  Now,  here  reliance  was  placed  upon  the  fact  that  this  *  206 
charity  property  had  been  enjoyed  ever  since  the  end  of  the 
seventeenth  or  the  beginning  of  the  eighteenth  century,  in  a  way 
entirely  inconsistent  with  the  notion  that  there  was  not  a  power  of 
dealing  with  it,  at  all  eveuts,  in  some  mode  different  from  that  iu 
which  charity  lands  are  ordinarily  dealt  with,  because  there  had 
been,  certainly  on  two  or  three  occasions,  leases  granted  by  the 
parish  which  are  clearly  inconsistent  with  what  is  considered  the 
ordinary  management  of  charity  property,  one  lease  for  fifty  years, 
which  ended  in  1730  or  thereabouts,  and  another  lease  for  sixty- 
one  years,  which  did  not  terminate  until  1798 ;  and  it  was  con- 
tended that,  in  whatever  way  this  land  might  have  come  into  the 
possesi^ion  of  the  parish  of  St.  Olave,  these  were  circumstances 
that  led  to  the  presumption  that  the  parish  officers  had  more  than 
the  ordinary  power  of  charity  trustees  in  dealing  with  this  land, 
and  that  consequently  the  sale  in  1790  to  Magdalen  College  might 
be  justified. 

The  Master  of  the  Rolls  was,  however,  of  opinion,  that  in  this 
case  there  were  no  circumstances  showing  the  sale  to  have  been 
expedient,  and  that  there  had  not  been  such  a  length  of  enjoy- 
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ment  as  would  justify  the  presumption  that  there  was  a  power 
of  sale.  Ill  that  view  of  the  case  I  am  strongly  inclined  to  con- 
cur. 

But  the  question  then  arises  whether  the  last  Statute  of  Limita- 
tions presents  a  bar.  The  Master  of  the  Bolls  thought  it  did  not. 
If  this  had  been  an  ordinary  trust,  not  for  a  charity,  but  for  an 
individual,  the  statute  certainly  would  have  afforded  a  bar.  The 
sections  upon  which  reliance  were  placed  were  the  1st  and  2d,  and 
24th  and  25th.     [His  Lordship  read  them.] 

Those  are  the  enactments  that  relate  to  ordinary  trust  es- 
tates ;  but  the  Master  of  the  Rolls  considered  that  charities 
*  207  *  are  not  within  the  operation  of  the  statute.  My  lords,  I 
have  given  to  this  case  my  best  attention,  and  I  feel  bound 
to  say  that  in  that  view  of  it  I  cannot  concur.  Before  the  late 
statute.  Courts  of  equity  were  not  bound  by  former  Statutes  of 
Limitations  in  dealing  with  trust  estates,  but  their  proceedings 
were  in  analogy  to  those  statutes.  Where  they  had  to  deal  with 
legal  interests,  they  acted  in  obedience  to  the  statutes,  but  not  so 
in  respect  to  trust  estates.  Obedience  implies  command ;  and  as 
the  statutes  were  silent  as  to  trusts,  there  was  no  command  to  be 
obeyed.  They  did,  however,  act  in  analogy  to  the  statutes,  for 
reasons  which  will  be  perfectly  obvious,  considering  the  large  propor* 
tion  of  property  in  this  country  which  is  held  as  trust  property,  and 
not  by  persons  having  a  legal  interest.  It  would  have  been  extreme- 
ly inconvenient  if  there  had  not  practically  been  the  same  rule  acted 
upon  in  Courts  of  equity  as  in  Courts  of  law.  With  respect, 
however,  to  that  particular  species  of  trust  which  had  charity  for 
its  object,  Courts  of  equity  did  not  follow  the  analogy  of  the 
statutes.  The  grounds  of  distinction  were,  that  laches  cannot  be 
imputed  in  cases  of  charity,  and  perhaps  also  there  was  a  leaning 
towards  such  a  mode  of  applying  property,  and  this  feeling  might 
likewise  operate,  that  the  parties  most  interested  are  generally 
among  the  classes  most  in  need  of  aid,  and  least  able  to  assert 
their  rights.  These,  I  presume,  were  the  principles  on  which  the 
Courts  acted  in  refusing  to  consider  the  Statutes  of  Limitations  as 
a  guide,  even  by  way  of  analogy,  when  they  were  dealing  with 
charity  estates.  I  must,  however,  remark  that,  from  my  experi- 
ence, I  have  come  to  the  conclusion  that  this  practice  has  fre- 
quently led  to  very  great  hardship,  and  that  in  attempting  to  be 
just  towards  certain  classes,  such  as  the  poor,  the  consequence 
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often  was  that  there  was  great  injustice  done  to  the  classes  above 
them. 

*  The  question,  however,  now  is,  what  has  been  the  effect  *  208 
of  the  late  statute  ?  Are  charities  within  those  two  sections, 
24  and  25,  or  are  they  not  ?  I  have  come  to  the  conclusion  that 
thej  are.  These  sections  apply  in  terms  to  all  trusts.  Charities 
are  trusts,  a  favoured  sort  of  trust,  no  doubt ;  but  still  a  charity 
is  a  trust,  and  nothing  more.  Lord  St.  Leonards  remarked  truly, 
that  charities,  eo  nomine^  are  not  mentioned  in  the  statute,  and  ex- 
pressed his  surprise  that  that  omission  had  occurred  ;  but  tliat  is 
not  material,  for  trusts  generally  are  mentioned,  and  that  includes 
charitable  trusts,  unless  they  are  expressly  excepted,  and  there 
certainly  is  no  such  exception.  The  right  is  barred  by  section  24, 
unless  in  a  case  where  section  25  prevents  its  operation  ;  and  in 
this  case  it  could  only  prevent  the  operation  of  section  24  if  the 
college  had  held  the  land  on  an  express  trust  for  the  charity, 
which  it  certainly  did  not. 

There  has  been  no  express  decision  on  the  subject;  but  the 
question  has  been  more  than  once  considered  by  Lord  St.  Leon< 
ards  when  he  was  Lord  Chancellor  of  Ireland.  First,  in  the  case 
of  The  Incorporated  Society  of  Protectant  Schools  v.  Richards^ 
where  there  had  been  a  written  acknowledgment  which  took  the 
case  out  of  the"  operation  of  the  statute  ;  therefore,  whatever  was 
the  law  upon  the  subject.  Lord  St.  Leonards,  then  Lord  Chancellor 
of  Ireland,  said  it  certainly  could  not  apply  in  that  case. 

Secondly,  there  came  before  him  the  case  of  The  Attorney- 
General  v.  Per%%e?  There  the  testator  had  directed  a  school  to 
be  built,  and  had  charged  his  estate  with  an  annuity  for  the  benefit 
of  the  schoolmaster.  Lord  St.  Leonards  held  that  until  a  school- 
master was  appointed  the  trust,  consisting  of  the  payment 
of  an  annuity  for  his  *  benefit,  could  not  arise,  and  as  no  *  209 
such  appointment  bad  been  made,,  the  statute  had  not  begun 
to  run. 

Lastly,  there  was  the  case  of  The  Commissioners  of  Charitable 
Donations  v.  Wybrants.^  In  that  case  there  had  been  a  devise  of 
real  estates  to  trustees  in  fee,  upon  trust  to  convey  them  to  cer- 
tain persons  in  strict  settlement  charged  with  the  payment  of 
annuities  for  the  benefit  of  various  charities.     Lord  St.  Leonards 

1  1  DnL  &  War.  25S.  *  2  Jones  &  L.  1S2. 

•  2  Dm.  &  War.  67. 
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held,  that  so  long  as  the  fee  remained  in  the  trustees,  the  statute 
did  not  operate,  the  trust  reposed  in  them  being  an  express  trust 
within  the  exception  of  the  25th  section.  And  his  Lordship  fur- 
ther expressed  his  opinion  to  be,  that  even  if  the  trustees  had 
made  a  conveyance  according  to  the  directions  of  the  will,  still  the 
statute  would  not  have  operated,  for  that  the  persons  taking  under 
the  conveyance  would  have  been,  as  between  themselves  and  the 
charities,  trustees  holding  on  an  express  trust  the  charitable 
charge,  subject  to  wliich  the  conveyance  was  to  be  made,  being  in 
substance  a  trust,  and  an  express  trust.  In  that  case,  however, 
he  expressed  a  clear  opinion  that  charitable  trusts  are  barred  by 
the  statute,  unless  they  are  brought  withiu  the  exception  of  the 
25th  section  :  I  have  reason  to  know  that  subsequent  consideration 
has  in  no  respect  altered  his  Lordship's  opinion. 

Li  the  report  of  the  judgment  of  tlie  Master  of  the  Rolls  in  the 
present  case,  his  Honour  expresses  his  concurrence  in  the  view  of 
the  statutes  thus  taken  by  Lord  St.  Leonards.  B^t  he  considered 
that  here  the  bar  created  by  the  24th  section  did  not  apply.  He 
was  of  opinion,  first,  that  the  Attorney-General  was  not  a  person 
claiming  any  estate  or  interest  within  the  meaning  of  the  statute  ; 
and,  secondly,  that,  putting  the  Attorney-General  out  of  the 
*210  *  question,  there  were  no  other  persons  who  could  have  in- 
stituted such  a  suit,  and  therefore  he  likened  the  case  to 
that  of  the  charity  for  the  schoolmaster  in  The  Attorney-General  v. 
Per%%e.  I  concur  with  his  Honour  in  thinking  that  the  Attorney- 
General  is  not  a  person  claiming  any  estate  or  interest  within  the 
meaning  of  the  statute.  The  Attorney-General  is  only  a  part  of 
the  machinery  by  which  the  rights  of  others  are  sought  to  be  en- 
forced. He  is  no  more  a  party  claiming  a  right  than,  in  an  ordi- 
nary action  at  law,  the  attorney  on  the  record  is  sucli  a  person. 
We  must  look  at  the  real  litigants  in  this  case,  and  not  at  those  by 
whose  intervention  the  rights  in  dispute  are  endeavoured  to  be 
sustained. 

But  here  I  feel  bound  to  say  I  differ  from  the  Master  of  the 
Bolls.  The  parties  really  seeking  relief  in  this  suit  are  the  poor 
of  the  two  parishes  of  St.  Clave  and  St.  John.  I  am  clearly  of 
opinion  that  they  are  ^^  a  class  of  persons  "  within  the  true  intent 
and  meaning  of  the  interpretation  of  that  phrase  given  in  the  first 
clause  of  the  statute.  Section  24  creates  an  equitable  bar  against 
any  ^'  person  "  asserting  an  equitable  right  to  land ;  and  in  the 
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interpretation  clause  we  are  told  that  the  word  ^^ '  person  '  shall 
extend  to  a  body  politic,  corporate,  or  collegiate,  and  to  a  class 
of  creditors  and  other  persons^  as  well  as  an  individual "  ;  and  I 
am  of  opinion  that  the  poor  of  the  parish  constitute  a  class  of  per- 
sons within  the  meaning  of  that  interpretation  clause.  I  think  so, 
because  the  second  section  enacts  that  no  '^  person  "  shall  bring  an 
action  to  recover  land  but  within  twenty  years  next  after  the  time 
at  which  the  right  to  bring  such  action  shall  have  first  accrued, 
that  is,  adopting  the  interpretation  in  the  first  section,  the  poor  of 
the  parish  shall  not  bring  an  action  but  within  twenty  years.  This, 
therefore,  would  prevent  the  poor  of  the  parish  from  bring- 
ing an  action  after  the  prescribed  time.  But  here  *  there  *  211 
is  no  question  as  to  an  action.  This  is  a  suit  in  equity  by 
or  on  behalf  of  the  poor  of  the  parish.  How  does  the  statute  apply 
to  such  a  proceeding  ?  Section  twenty-four  enacts  that  no  person 
shall  bring  any  suit  in  equity  to  recover  any  land  but  within  the 
same  period  within  which  he  might  have  brought  an  action  at  law 
if  his  right  had  been  a  legal  right.  This  section,  therefore,  bars 
the  equitable,  just  as  section  two  had  barred  the  legal  remedy. 
Tiie  right  of  the  poor  of  the  parish  must  be  either  a  legal  or  an 
equitable  right.  There  is  no  third  class  of  rights  known  to  our 
law,  and  by  one  or  other  of  these  sections  the  right,  whether  legal 
or  equitable,  is  barred,  unless  indeed  the  right,  treating  it  as  equi- 
table, is  saved  by  the  25th  section.  The  effect  of  this  clause  is  to 
save  the  right  of  the  ceHui  que  trutt^  that  is,  in  this  case,  the  right 
of  the  poor  against  the  trustee,  but  not  against  purchasers  for 
value  from  the  trustees.  Here  the  defendants  were  certainly  not 
tlie  trustees ;  they  were  purchasers  for  value  from  the  trustees. 

I  do  not  deem  it  material  to  consider  whether  the  legal  title  of 
the  defendants  is  to  be  attributed  to  the  conveyance  made  to  them 
by  the  parish  officers  of  the  two  parishes,  or  to  the  fine  and  non- 
claim.  The  defendants  certainly  acquired  the  legal  estate,  and 
they  were  certainly  purchasers  from  the  trustees  for  a  valuable 
consideration. 

It  was,  indeed,  argued  at  your  Lordships'  bar  that  the  parish 
officers  from  whom  the  appellants  purchased  were  not  really  the 
trustees,  and,  consequently,  that  the  appellants  were  not  purchas- 
ers for  value  within  the  true  intent  and  meaning  of  the  twenty- 
fifth  section.  But  this  is  a  mere  fallacy.  The  parish  officers  were, 
in  fact,  the  trustees ;  for  they  were  the  persons  in  legal  possession, 

VOL.  VL  11  [  161  ] 


*211  GASES  IN  THE  HOUSE  OF  LORDS. 

not  for  the  benefit  of  themselves,  but  for  the  benefit  of  the  charity ; 
and   they  sold  to  the  appellants  for  value,  and  made  to 

*  212    *  them  a  good  legal  title.    The  defendants  were  thus  clear- 

ly brought  within  the  express  words  of  the  twenty-fiftli 
sebtion. 

On  these  grounds,  I  think  that  the  information  ought  to  have 
been  dismissed,  my  reasons  to  sum  them  up  being  shortly  these : 
The  real  plaintiffs  are  the  poor  of  the  two  parishes.  They  are  ^^  a 
class  of  persons  "  within  the  first  section  of  the  statute.  They 
are  mere  cestui  que  trusts,  for  the  law  recognises  no  rights  except 
legal  and  equitable.  A  suit,  by  information  of  the  Attorney-Gen- 
eral, is  in  truth,  a  suit  by  them.  They  cannot  sue  except  within 
twenty  years,  unless  the  suit  is  by  them  as  cestui  que  trusts  against 
their  trustee.  This  is  not  such  a  suit,  because  the  president  and 
scholars  of  the  college  are  not  trustees,  but  purchasers  for  value 
from  the  trustees. 

• 

Lord  Wensleydalb.  —  In  this  case  two  questions  arise  for  your 
Lordships'  consideration.  The  first,  whether  the  appellants,  the 
defendants  in  the  Court' below,  acquired  a  good  title,  at  law  and 
in  equity,  to  the  strip  of  land  which  they  purchased  in  1790  from 
the  parishes  of  St.  Olave  and  St.  John,  Horsleydown,  for  a  rent 
charge  of  15Z.  a  year  for  ever.  The  second,  whether  the  Attorney- 
General,  suing  on  behalf  of  those  parishes,  is  barred  by  Statute  3 
&  4  Wm.  4,  c.  27,  from  recovering  the  land  in  question. 

The  Master  of  the  Bolls,  before  whom  the  cause  was  heard, 
decided  on  both  these  points  against  the  appellants.  I  agree  with 
that  very  learned  Judge  on  the  first  question,  but  not  on  the 
second,  and  think,  after  full  consideration,  that  your  Lordships 
ought  to  reverse  his  decree,  on  the  ground  that  the  Attorney-Gen- 
eral, suing,  as  in  this  case,  for  a  charity,  is  barred  by  the  Statute 
of  Limitations. 

It  is  not  necessary  to  say  much  on  the  first  point.  It  does 
not  appear  in  whom  the  title  to  the  fee  simple  of  the 

*  213    *  land  was  vested  at  the  time  the  Act  of  the  6  Geo.  2  was 

passed.  That  Act  deals  with  land  which  had,  before  the 
making  of  the  Act,  been  given  and  granted  to,  and  appropriated 
and  applied  for,  the  service  and  benefit  of  the  parish  of  St.  Olave 
in  general,  but  it  does  not  recognise  a  title  in  any  one :  it  gives  a 
statutory  title  to  the  rector  or  senior  church-warden,  with  the  con- 
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sent  of  the  vestry,  to  make  leases  of  the  lands  settled  for  char- 
itable purposes,  but  no  more  ;  it  gives  no  power,  under  any  circum- 
stances, to  convey  the  lands ;  and  though,  after  a  possession  of 
more  than  sixty  years,  every  reasonable  presumption  should  be 
made  to  attribute  that  possession  to  a  legal  title,  I  do  not  think  it 
ought  to  be  done  in  this  case.  Where  the  statute  empowers  the 
conveying  parties  in  the  feoiTment  of  3d  March,  1790,  to  lease 
only,  we  cannot  possibly  presume  that  they  already  had  any 
greater  power.  The  consent  of  the  vestry  to  the  actual  convey- 
ance of  the  land  might,  I  think,  be  presumed,  but  not  a  legal  title 
to  convey  in  fee. 

It  becomes  unnecessary  therefore  to  consider  whether  a  trustee 
in  fee  for  charitable  purposes  could  sell  or  convey  a  fee  to  a  pur- 
chaser. If  be  can,  it  must  be  where  there  is  a  presumption  from 
the  nature  of  the  trust  that  the  land  was  originally  conveyed  with 
a  power  to  dispose  of  it  in  the  most  beneficial  way  for  the  charity, 
and  not  merely  to  apply  the  rents  and  profits  to  its  use. 

The  other  question,  which  is  attended  with  more  difficulty,  and 
is  a  very  important  one,  is  whether  the  Statute  of  Limitations,  8  & 
4  Wm.  4,  c.  27,  applies  to  a  charitable  trust,  and  bars  the  Attorney- 
General,  representing  the  Crown  as  parens  patricB^  and  suing  on 
behalf  of  the  objects  of  the  trust,  if  the  statutable  time  has  elapsed. 
There  is  no  doubt  that  none  of  the  previous  statutes  of  limi- 
tation, in  terms,  barred  equitable  rights,  nor  can  there  ''^  be  *  214 
any  doubt  that  Courts  of  equity  always  held  that  the  terms 
prescribed  for  binding  legal  rights  also  bound  equitable  rights,  ex- 
cept as  between  a  cestui  que  trusty  and  a  trustee  in  the  case  of 
express  and  charitable  trusts,  where  there  was  no  limit  of  time. 
The  Statute  of  3  &  4  Wm.  4,  c.  27,  undoubtedly  meant  to  fix  a 
limit  to  all  equitable  rights,  according  to  the  natural  and  ordinary 
construction  of  the  words,  and  it  applies  to  all  persons  claiming 
any  land  in  equity.  By  the  interpretation  clause  (section  1),  the 
word  "  person  "  extends  to  a  class  of  persons,  as  well  as  individu- 
als, and  under  that  denomination  all  the  poor  of  the  parish  for  the 
time  being,  who  certainly  have  an  interest  in  the  application  of  the 
rents  and  profits  of  the  land  to  the  purposes  of  the  charity,  seem  to 
me  to  be  included ;  so  also  the  rectors  and  church-wardens  of  the 
parishes,  who  have  the  power  over  the  immediate  distribution  of 
those  rents  and  profits  to  the  poor  recipients.  I  do  not  think  it 
necessary  to  inquire  whether  some  of  those  several  classes  of  per- 
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sons  could,  for  themselves  and  the  rest,  and  without  the  Attorney* 
General,  file  a  bill  against  the  defendants,  to  hare  the  rents  and 
profits  distributed  to  the  charitable  uses  to  which  they  were  origi- 
nally destined,  or  whether  the  Attorney-General  was  a  necessary 
party  to  the  suit ;  for  if  he  was,  it  seems  to  me  clear  that  he  is  only 
an  instrument  to  enforce  the  rights  of  those  who  are  entitled  to  the 
benefits  of  the  charity,  and  stands  in  the  same  situation  as  they  do 
with  respect  to  those  rights  ;  and  if  the  claimants  on  whose  behalf 
he  is  suing  are  barred,  he  must  also  be  barred.  He  has  no  inde- 
pendent title  of  his  own ;  he  must  succeed  or  fail  as  they  are 
entitled  to  succeed  or  fail ;  and  if  the  Statute  of  Limitations  is  a 
bar  to  them,  it  is  a  bar  to  the  Attorney-General. 

I  think,  therefore,  that  the  twenty-fourth  section  of  the  Act 
*  215  is  a  *  bar  to  all  classes  entitled  to  sue,  and  therefore  to  the 
Attorney-General  (suing  as  he  does  here),  by  reason  of 
more  than  twenty  years  having  elapsed  since  they  had  been  in 
possession  of  the  rents  and  profits  of  the  charity  estate.  If  they 
had  had  the  legal  interest  in  the  land,  their  right  of  entry  or  actiou 
would  have  accrued  in  the  year  1790,  and  would  have  been  long 
ago  barred. 

This  subject  was  under  the  consideration  of  Lord  St.  Leonards 
when  Lord  Chancellor  of  Ireland,  in  several  cases  cited  at  your 
Lordships'  bar,  and  he  finally  pronounced  his  opinion  in  tlie  case 
of  The  Commisaumers  of  Charitable  Donations  v.  Wybrantiy^  tliat  the 
24th  section  of  the  statute  barred  charitable  trusts  unless  the  25th 
section  took  the  particular  case  out  of  its  operation.  I  entirely 
concur  in  that  opinion,  and  have  reason  to  believe,  from  personal 
communication,  that  his  Lordship  has  no  doubt  as  to  the  propriety 
of  that  decision. 

It  remains  for  your  Lordships  to  consider  whether  the  25th 
section  applies  to  this  case,  and  continues  the  right  of  the  cestui 
que  trusts  to  the  time  of  filing  this  information  in  their  behalf. 
The  25th  section  provides  [his  Lordship  read  it.]  This  section  is 
certainly  not  very  happily  expressed ;  but  I  suppose  it  means  — 
indeed  that  was  admitted  at  the  bar  —  that  the  remedy  of  the 
cestui  que  trust  for  an  abuse  of  an  express  trust  vested  in  the  trus- 
tee continues  against  him,  and  those  claiming  under  him,  though 
the  estate  is  conveyed  away,  and  is  not  barred  by  the  expiration  of 
the  statutable  period  as  against  him,  though  as  to  tlie  purchaser 

^  2  Jones  &  L.  182. 
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fFom  him,  for  a  valuable  consideration,  the  right  to  sue  begins 
from  the  date  of  the  convejance  to  the  purchaser,  and  therefore  is 
barred  in  ordinary  cases  by  the  expiration  of  twenty  years 
from  that  time,  and,  where  disabilities  *  occur,  by  the  expi-  *  216 
ration  of  the  longer  period  allowed  in  such  cases.  It 
seems  to  me  that  under  this  section  the  Attorney-General,  suing 
on  behalf  of  the  objects  of  this  charity,  is  barred  by  the  ex- 
piration of  twenty  years  from  the  date  of  the  conveyance  to  the 
appellants. 

If  the  land  is  vested  in  this  case  in  any  trustee  upon  an  express 
trust,  as  it  probably  is,  the  appellants  either  claim  under  that 
trustee,  or  they  do  not.  If  they  do,  it  must  be  by  virtue  of  the 
conveyance  of  3d  March,  1790,  for  that  is  the  only  conveyance  to 
them,  and  it  is  for  a  valuable  consideration,  and  then  the  lapse  of 
twenty  years  from  that  day  is  in  that  case  a  bar  to  the  suit.  If 
they  do  not,  the  general  rule  in  the  24th  section  applies,  and  the 
Attorney-General  is  equally  barred  by  the  lapse  of  twenty  years 
from  the  date  of  possession,  the  statute  making  it  equally  a  bar 
whether  it  is  with  or  without  notice  of  the  trust. 

Tiie  remedy  against  the  trustees  for  a  breach  of  trust,  if  these 
trustees  can  be  discovered,  is  preserved  against  them,  and  those 
claiming  under  them  without  valuable  consideration,  if  there  be  any. 

The  sole  question  in  this  case,  therefore,  is  whether  the  Attorney- 
General,  suing  on  behalf  of  the  eestui  que  trusty  is  wholly  exempt 
from  the  operation  of  the  statute.  If  he  is,  it  must  be  by  inadver- 
tence ;  for  it  is,  I  think,  obvious  that  the  framer  of  the  statute  had 
in  view  every  claim,  both  legal  and  equitable,  to  real  property,  and 
meant  to  establish  a  general  rule  for  the  great  object  of  quieting 
titles,  and  giving  security  to  long  and  qtiiet  possession.  But,  in 
my  opinion,  for  the  reasons  before  given,  the  Attorney-General  has 
no  independent  title ;  he  is  only  an  instrument  to  obtain  justice 
for  those  really  interested  ;  and  if  they  have  lost  their  claim  by 
lapse  of  time,  his,  which  is  in  part  theirs,  is  also  lost. 

*  I  therefore  concur  with  my  noble  and  learned  friend  in    *  217 
advising  your  Lordships  to  reverse  the  decree  of  the  Master 
of  the  Rolls. 

Decree  reversed^  and  cause  remitted  to  the  Court  of  Chancery,  with 
a  declaration. 

Lords'  Journals,  13th  June,  1857. 

[166] 


217  GASES  IN  THE  HOUSE  OF  LORDS. 


WIGHTWICK  V.  LORD. 
1857.    February  27  ;  Afarch  2,  3  ;  June  13. 

Stubbs  Wiohtwick,  Appellant. 
Lucy  Lord,  Respondent. 

Will,     Besidue.    L\fe  Charge.     Executor.     Trustee.     Value. 

A  person  having  a  charge  for  life  on  residue,  has,  to  the  extent  of  that  chai^, 
the  rights  of  a  residuary  legatee,  and  is  entitled  to  have  the  residue  ascertained 
and  secured  within,  if  possible,  one  year  after  the  death  of  the  testator.  It  is 
the  duty  of  the  executor  to  do  all  in  his  power  to  effect  that  object 

In  a  case  in  which  the  will  gave  no  specific  directions  as  to  the  payment  of  debts, 
the  executor,  who  was  also  the  ultimate  residuary  legatee,  having  taken  on 
himself  (ailer  the  trustees  named  in  the  will  had  renounced),  to  administer  the 
estate,  did  not  ascertain  and  secure  the  residue  at  the  end  of  the  year,  bat 
worked  part  of  the  property  (a  coal  mine)  to  a  profit  for  several  years,  when 
it  ceased  to  be  of  any  value.  On  a  bill,  at  the  suit  of  the  person  having  the 
charge  on  the  residue,  praying  that  the  will  might  be  established  and  accounts 
taken :  — 

Held  (affirming  a  decretal  order  of  the  Lords  Justices),  that  the  executor  was 
not,  after  assuming  to  act  as  a  trustee,  entitled  to  po^tpone  the  sale  of  the 
property  to  the  prejudice  of  the  person  having  the  charge  on  the  residue ;  that, 
having  postponed  it,  he  was  chargeable  with  the  value  of  the  mine  at  the  end 
of  a  year  from  the  testator's  death,  with  interest  thereon,  and  that  that  value 
must  be  calculated  as  constituted  of  the  aggregate  of  the  annual  profits  derived 
from  the  mine  in  all  the  subsequent  years,  till  it  became  unproductive,  such 
annual  profits  to  be  treated  as  deferred  payments. 

This  was  an  appeal  against  two  decretal  orders  of  the  Court  of 

Chancery. 
*  218      *  The  bill  was  filed  by  the  respondent,  Mrs.  Lord,  on  the 

7th  of  February,  1842,  against  the  appellant,  Mr.  Wight- 
wick,  she  being  the  daughter,  and  he  the  son  of  a  gentleman 
named  Thomas  Devey  Wightwick,  who  died  on  the  25th  of  March, 
1828,  having,  on  the  4th  of  that  month,  made  his  will,  duly 
executed  and  attested,  for  passing  real  estate. 

That  will,  so  far  as  it  is  material,  was  as  follows :  The  testator, 
after  describing  himself  as  "  heretofore  of  Bishbury,  in  the  county 
of  Stafford,  but  now  residing  at  Birmingham,"  gave  to  his  son, 
Stubbs  Wightwick,  and  his  heirs  for  ever,  a  farm  at  Little  Blox- 
wick,  in  the  county  of  Stafford,  which  farm  the  testator  estimated 
would  produce  for  his  son  an  income  of  2002.  a  year.    The  will 
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then  proceeded  thns :  ^^  Also  I  give,  devise,  and  beqneath  unto  roy 
friends,  John  Fryer  of  Eingslow,  in  the  county  of  Salop,  gentle- 
man, and  unto  William  Tarratt  the  younger,  of  Wolverhampton, 
in  the  same  county  of  Stafford,  merchant,  and  to  their  heirs,  ex- 
ecutors, and  administrators,  all  and  singular  my  real  and  personal 
estate  and  effects  of  what  nature  or  kind  soever  (save  the  settled 
estate  as  aforesaid),  and  wheresoever  the  same  may  be,  to  hold  to 
them  and  the  survivor  of  them,  and  the  heirs,  executors,  and 
administrators  of  the  survivors  of  them,  upon  the  special  trust 
and  confidence  that  they  the  said  John  Fryer  and  William  Tarratt, 
or  the  survivor  of  them,  or  the  heirs,  executors,  or  administrators 
of  such  survivor,  do  and  shall,  at  some  convenient  and  proper 
period,  with  the  approbation  of  my  said  son,  Stubbs  Wightwick, 
absolutely  sell  and  dispose  of  all  and  singular  my  said  real  and 
personal  estates  and  effects,  and  after  converting  the  same  into 
money,  stand  possessed  thereof  for  the  purposes  in  this  my  will,  or 
in  any  codicil  hereafter  to  be  by  me  executed,  named,  or  to  be 
named,  that  is  to  say,  by  the  ways  and  means  aforesaid, 
♦  or  by  mortgage  thereof,  or  out  of  the  rents  and  proceeds,  *  219 
if  more  convenient,  raise  the  sum  of  lOOOZ.,  and  place  the 
same  out  at  interest,  or  invest  it  in  the  funds  for  the  benefit  of  my 
granddaughter,  Cecilia  Lord,  as  hereinafter  mentioned,  and  subject 
to  the  said  sum  of  100C2.  to  the  use  of  my  said  granddaughter, 
upon  trust,  that  my  said  trustees,  and  the  survivor  of  them,  and 
the  heirs,  executors,  and  administrators  of  such  survivor,  do  stand 
seised  and  possessed  of  my  said  real  and  personal  estate,  for  the 
purpose  of  raising  and  paying,  in  the  next  place,  one  annuity  or 
yearly  sum  of  30Z.  per  annum  unto  my  housekeeper,  Ann  Beach, 
as  a  compensation  for  her  care  and  attention  to  me  in  my  various 
illnesses  in  my  decline  of  life."  '^  And,  subject  as  aforesaid,  for 
the  purpose  of  raising  and  paying  to  my  daughter,  Lucy  Lord, 
such  an  annuity  or  yearly  sum  for  and  during  the  term  of  her 
natural  life  as  shall  be  2001.  a  year  over  and  besides  one  half  share 
of  the  yearly  income  and  produce  of  my  real  and  personal  estates 
(exclusive  of  the  settled  estate  so  hereinbefore  limited  to  my  son), 
my  intention  being  that  my  said  daughter  sliall  have  and  enjoy  an 
equal  yearly  income  with  my  son  during  the  term  of  her  natural 
life,  choosing  to  reckon  (perhaps  a  little  over  done),  the  estate  I 
have  hereinbefore  limited  to  him  in  fee,  and  which  was  his  late 
mother's  jointure,  at  2002.  a  year.    And  it  is  my  wish  and  desire 
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that  the  said  annuity  to  my  daughter  be  paid  to  her  quarterly  by 
equal  quarterly  payments,"  and  not  to  be  subject  to  the  control  of 
her  husband.  ^'  Provided,  nevertheless,  that  it  is  my  wisli  and  in- 
tention that  my  said  daughter's  annuity  shall  in  no  case  exceed 
the  sum  of  6007.  per  annum.  And  that  any  annual  overplus  in 
produce  of  my  real  and  personal  estates  so  given  and  devised  to 
my  said  trustees,  after  payment  of  600Z.  a  year  to  my 

*  220    daughter  and  400^.  a  year  to  my  son,  *  shall  go  and  be  paid 

to  my  said  son.  I  wish  it  to  be  understood  by  my  said 
trustees  that  what  I  call  interest  and  produce  of  my  personal 
estate  is  not  the  income  derived  from  the  mines,  but  tlie  profit 
arising  after  laying  by  and  deducting  thereout  at  least  10  per  cent, 
per  annum,  to  reimburse  and  pay  back  the  capital  expended  in  the 
plants  and  necessary  wear  and'  tear.  And  my  mind  and  will 
further  is,  that  the  interest  of  the  lOOOZ.  so  hereinbefore  given  to 
my  said  trustees  for  the  benefit  of  my  granddaughter,  shall  be  ap- 
plied by  them  in  the  maintenance  of  my  said  granddaughter  until 
her  age  of  twenty-one  years,  or  day  of  marriage,  which  shall  first 
happen,  when  the  said  sum  of  lOOOZ.  shall  be  paid  to  her,  for  her 
absolute  benefit  and  disposal,  and  subject  to  the  raising  the  said 
sum  of  lOOOZ.  for  the  benefit  of  my  said  granddaughter,  to  the 
said  annuity  of  SOL  per  annum  to  my  said  housekeeper,  and  said 
annuity,  so  not  to  exceed  600Z.  per  annum,  to  my  said  daugh- 
ter, I  do  hereby  give,  devise,  bequeath,  direct,  limit,  and  appoint 
all  my  real  and  personal  estate  and  effects  whatsoever  and  where- 
soever, unto  my  said  son,  Stubbs  Wightwick,  his  heirs,  executors, 
administrators,  and  assigns,  to  hold  to  him  my  said  son,  Stubbs 
Wightwick,  his  heirs,  executors,  administrators,  and  assigns  for 
ever,  and  to  and  for  no  other  use,  trust,  intent,  or  purpose  whatso- 
ever. And  I  beg  leave  to  state  to  my  said  trustees,  that  although 
I  have  apparently  placed  a  great  burthen  on  their  shoulders,  yet  it 
must  be  obvious  to  them,  that  my  son,  on  satisfactorily  securing, 
out  of  any  specific  parts  of  my  property,  my  granddaughter's, 
daughter's,  and  housekeeper's  respective  monies  and  annuities,  he 
may  be  let  into  the  actual  possession  and  management  of  the  whole 
of  my  property,  without  throwing  any  particular  trouble  on  my 

said  trustees.    And  I  do  hereby  appoint  my  said  son,  Stubbs 

*  221    Wightwick,  *  and  the  said  executors  of  this  my  last  will, 

hereby  revoking  all  former  and  other  wills  and  codicils  by 
me  heretofore  made." 

[168] 


WIGHTWICK  V.  LOBD.  *221 

Tlie  testator  died  on  the  25th  of  March,  1828,  three  weeks  after 
the  date  of  his  will. 

The  testator  was,  at  his  decease,  seised  in  fee  of  a  real  estate 
called  tlie  Great  Bloxwich  estate,  subject  to  a  mortgage  thereon 
for  6000Z. ;  he  was  also  possessed  of  a  leasehold  colliery  called  the 
Tividale  Colliery,  which  he  was  engaged  in  working  up  to  the  time 
of  his  decease ;  he  was  also  possessed  of  several  canal  sliares  and 
of  some  other  personal  estate.  The  colliery  and  canal  shares  were 
subject  to  several  mortgages  created  by  the  testator,  for  sums 
amounting  in  all  to  8182Z.,  and  besides  his  mortgage  debts  the 
testator  was  indebted  in  various  accounts  at  his  decease  in  a  sum 
of  between  70002.  and  8000/. 

Shortly  after  the  testator's  death,  his  son,  the  appellant  alone 
proved  the  will,  and  entered  on  and  took  possession  of  the  real 
and  personal  estate.  The  two  other  persons  named  as  executors 
and  trustees  duly  renounced  probate  and  never  in  any  manner 
interfered  in  the  testator's  affairs. 

The  bill,  after  stating  these  facts,  went  on  to  say  that  after  the 
testator's  death,  the  appellant  continued  to  work  the  Tividale 
Colliery,  and  thereby  realized  large  profits,  and  that  ho  had  from 
time  to  time  paid  to  the  respondent  various  sums  on  account  of 
her  annuity,  but  that  a  large  balance  was  still  due  to  her,  and  it 
prayed  the  usual  accounts  of  the  testator's  real  and  personal 
estate  ;  that  the  clear  residuary  estate  might  be  ascertained  ;  that 
the  amount  of  annuity  justly  payable  to  the  respondent  might  be 
ascertained  and  secured,  and  if  the  payments  theretofore  made  to 
her  should  be  found  to  be  less  than  she  was  entitled  to  receive, 
then  that  the  appellant  might  be  ordered  to  pay  to  her  the  balance 
found  due. 

*  The  appellant,  by  his  answer,  alleged  that  if  he  had  *  222 
sold  the  colliery  soon  after  the  testator's  death,  it  would 
have  fetched  very  little,  and  admitted  the  working  of  the  colliery, 
contending  that  by  the  provisions  of  the  will,  the  testator  intended 
him  to  be  invested  with  an  absolute  discretion  to  sell  or  to  work 
the  mine ;  and  that  by  his  exertions  therein  he  had  been  enabled 
to  pay  the  respondent  the  400Z.  a  year,  which  made  up  her  whole 
annuity  to  600/.  a  year.  The  payment  of  such  a  sum  she  denied, 
and  that  formed  a  matter  of  inquiry  on  taking  the  account. 

An  interlocutory  order  was  made,  directing  certain  payments  to 
be  made  of  a  sum  taken  as  arrears,  and  likewise  of  the  400/.  a 
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year,  by  the  appellant  to  the  respondent,  without  prejudice  to  any 
question.  Witnesses  were  examined,  and  the  cause  came  on  for 
hearing  before  the  late  Yice-Cliancellor  of  England,  on  the  18th 
day  of  March,  1844,  when  his  Honour  directed  the  usual  accounts 
to  be  taken,  and  he  continued  the  former  interlocutory  direction 
as  to  the  4001.  a  year  without  prejudice. 

The  Master  made  his  report,  dated  the  1st  of  June,  1850,  to 
which  exceptions  were  taken,  some  of  which  were  allowed  ;  and 
the  Master  made  a  further  report,  dated  the  12th  of  November, 
1852,  reviewing  his  former  report  on  the  points  as  to  which  the 
exceptions  had  been  allowed. 

The  cause  was  then  heard  on  these  reports  for  further  directions 
by  Vice-Chancellor  Kindersley,  and  he,  by  his  decretal  order, 
dated  the  7th  of  May,  1853,  directed  certain  other  inquiries  to  be 
made  with  the  view  of  ascertaining  what  ought  to  be  considered 
the  clear  residue  of  the  testator's  estate  applicable  to  the  payment 
of  the  respondent's  annuity,  and  he  reserved  further  directions  till 
those  inquiries  should  have  been  made. 

Both  parties  were  dissatisfied  with  that  order,  and  each 
presented  a  petition  of  appeal ;  the  cause  was  accordingly 
*  228  *  heard  by  the  Lords  Justices,  who  made  an  order,  dated 
*  the  28th  of  January,  1854  (the  important  parts  of  which 
are  fully  stated  in  the  judgment  of  the  Lord  Chancellor,  see  post^ 
p.  229  et  seq.^y  varying  that  which  had  been  made  by  the  Vice- 
Chancellor.  Against  both  orders  the  appellant  appealed  to  this 
House. 

The  Attorney- General  (^Sir  JS.  BethelV)  and  Mr.  Welford  for  the 
appellant.  —  The  judgment  here  is  entirely  erroneous.  Tlie  re- 
spondent might  have  required  that  the  mine  should  be  sold  to 
secure  her  annuity  (for  except  as  to  the  mines  the  estate  of  the 
testator  was  insolvent),  but  if  she  did,  she  lost  her  chance  of 
getting  the  400Z.  a  year,  which  could  only  be  obtained  by  working 
the  mine.  She  allowed  the  latter  course  to  be  taken  as  being 
more  for  her  benefit.  [The  Lord  Chancellor.  —  The  fact  of  her 
assent  to  the  appellant's  retaining  and  wording  the  colliery  is 
denied.]  She  knew  it,  for  she  was  for  some  time  living  in  the 
appellant's  house,  and  must  be  taken  to  have  assented.  She 
cannot  therefore  now  demand  to  he  treated  in  the  same  manner  as 
if  she  had  required  the  mine  to  be  sold  upon  the  death  of  the  tes- 
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tator.  Yet  the  decree  has  given  her  this  advantage.  This  is  not 
the  case  of  a  trustee  engaging  the  trust  property  in  an  adventure 
without  the  consent  of  the  cestui  que  trust.  Had  it  been  so,  it  is 
admitted  that  she  might  have  claimed  the  benefit  of  the  adventure 
without  incurring  the  liability  to  loss.  But  it  is  the  reverse. 
Both  parties  were  sui  Juris.  They  in  fact  agreed  to  supersede  the 
will. 

But  if  the  will  is  to  be  referred  to,  what  was  meant  by  the  direc- 
tion of  the  testator  with  reference  to  the  ten  per  cent.  The  tes- 
tator calls  that  his  capital,  and  that  would  be  a  portion  of  the 
property  which  was  liable  to  the  purposes  of  the  will.  Sup- 
pose the  mine  to  produce  2000i.  a  year.  *  Tliere  must  be  *  224 
deducted  from  that  sum,  first  the  200Z.  annuity  ;  then  the 
ten  per  cent. ;  then  the  4002.  for  the  respondent ;  then  the  4002. 
for  the  appellant ;  and  it  is  clear  that  the  residue  became  his  abso- 
lute property. 

The  ordinary  rule,  that  perishable  or  diminishing  property  in  a 
case  like  this  should  be  sold,  and  the  produce  invested  in  consols, 
Sawe  V.  Dartmouth}  does  not  apply  here,  because  of  the  mode  of 
dealing  with  the  property  which  the  parties  must  be  taken  to  have 
agreed  on.  But  if  it  is  insisted  on  that  the  respondent  did  not 
agree  to  that,  though  undoubtedly  she  did  not  object  to  it,  all  that 
she  can  now  require  is,  that  the  ten  per  cent,  shall  be  invested  as 
directed  by  the  will,  and  interest  paid  upon  it  as  capital.  The 
mine  could  not  be  sold  without  the  consent  of  the  appellant ;  that 
was  in  fact  giving  him  power  to  sell,  or  to  refuse  to  sell  it,  and 
consequently  the  testator  must  have  contemplated  the  appellant 
carrying  on  the  business  of  the  colliery.  If  so,  how  was  the  pro- 
duce of  that  business  to  be  dealt  with  ?  The  sum  of  ten  per  cent, 
was  first  to  be  deducted  and  set  apart,  and  treated  as  if  originally 
part  of  the  personal  estate,  and  then,  if  the  produce  amounted  to 
a  certain  sum,  the  daughter  was  to  have  400/.  a  year,  making  her 
whole  income  600/.  a  year,  and  the  son  was  to  take  all  the  rest. 
The  error  of  the  Lords  Justices  was  in  not  taking  notice  of  this 
ownership  of  the  mine  thus  in  substance  vested  in  the  son.  The 
coal  mine  was  worked  out.  When  that  event  happened,  the  an- 
nuity of  400/.  ceased,  and  the  respondent  became  entitled  only  to 
the  200/.  as  long  as  there  was  other  property  thereto  applicable. 
The  clear  residue,  augmented  by  the  ten  per  cent.,  is  the  property 

*  7  Ves.  187. 
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which  is  now  applicable  to  it.    The  appellant  was  much  in  advance 
on  account  of  the  debts,  and  ought  to  be  allowed  interest  on 

*  225    what  he  had  *  paid  in  respect  of  them,  on  the  same  principle 

as  he  has  been  made  to  pay  interest  on  balances  which  he 
did  not  invest.  The  respondent  here  is  not  a  creditor,  but  an 
annuitant  deriving,  as  the  appellant  does,  rights  under  the  will. 
He  was  not  a  delinquent  trustee,  and  ought  not  so  to  be  treated. 
If  the  colliery  was  under  the  will  a  part  of  the  general  personal 
estate,  the  appellant  ought  only  to  be  charged,  in  respect  of  it,  with 
such  a  sum  of  money  as  it  would  have  produced  if  it  had  been  con- 
verted into  money  at  the  end  of  one  year  next  after  the  death  of 
the  testator,  and  having  worked  it  at  great  personal  trouble,  he 
ought  to  be  allowed  in  the  account  the  expenses  properly  incurred 
by  him.  And  the  account  as  to  the  canal  shares  ought  to  be  taken 
in  the  same  manner. 

Mr,  Bolt  and  Mr,  Chapman  Barber  for  the  respondent.  —  There 
was  no  special  direction  in  the  will  as  to  the  payment  of  debts,  and 
therefore  as  between  the  appellant  and  respondent  the  whole  of 
the  personal  estate,  as  it  stood  at  the  testator's  death,  was  the  pri- 
mary fund  liable  to  them.  That  estate  ought  to  have  been  got  in 
and  converted  into  money.  As  the  appellant  elected,  instead  of 
doing  this,  to  retain  the  Tividale  Collieries  and  the  canal  shares, 
he  must  be  treated  in  respect  of  them  as  a  trustee,  and  be  held 
liable  to  account  for  all  the  profits  derived  from  them.  The  rule 
must  be  strictly  applied  against  him,  since  being  only  executor  and 
beneficiary,  he  has  thought  fit  to  act  as  trustee.  There  is  not  any 
evidence  to  show  that  the  respondent  in  any  way  agreed  to  release 
the  appellant  from  his  duty  thus  cast  on  him  by  the  will,  and  by 
the  principles  of  law  applicable  to  it.  Where  personal  estate  is 
given  to  one  man  for  life,  remainder  to  another,  if  that  estate 
is  perishable,  as,  for  instance,  if  it  consists  of  long  annuities, 

*  226    it  must  be  sold  and  converted  into  consols,  in  *  order  that 

both  parties  may  enjoy  an  equally  good  estate.  The  mine 
was  intended  to  be  so  enjoyed  here,  but  it  was  not  made  a  specific 
legacy  to  the  son.  Nor  was  there  any  power  given  to  him  to  pre- 
vent the  sale  of  it ;  indeed,  it  might  have  been  sold  though  he  had 
opposed  it,  for  the  debts  were  at  all  events  to  be  provided  for.  The 
state  of  the  assets  imposed  on  the  executors  the  imperative  duty  to 
sell  the  estate  for  that  purpose,  and  no  trust  could  arise  until  the 
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debts  had  been  satisfied.  Here  the  fault  of  the  appellant  has  been 
that  he  has  assumed  powers  which  did  not  belong  to  him,  and  though 
only  executor,  has  dealt  with  the  property  as  a  trustee,  he  must 
therefore  submit  to  be  charged  as  such  for  what  he  has  so  received. 

Hie  Attorney- General^  in  reply.  —  Tlie  trustees  having  dis- 
claimed, the  executor  became  the  only  person  who  could  carry  into 
effect  the  trusts  of  the  will ;  hq  must,  therefore,  be  taken  to  have 
acted  in  that  character  by  desire  of  the  testator,  and  not  wrong- 
fully to  have  assumed  it. 

Jane  13. 

The  Lord  Chancellor,  after  fully  stating  the  case,  said :  The 
question  for  decision  is,  what  were  the  duties  which  the  appellant 
had  to  discharge  towards  the  respondent  ?  Except  so  far  as  any 
different  line  of  duty  is  enjoined  or  permitted  by  the  will,  that 
question  is  one  of  no  difficulty.  The  respondent  has  the  rights  of 
a  residuary  legatee  ;  she  is  not  indeed  entitled  to  the  residue,  but 
she  has  a  charge  on  the  residue,  and  has  therefore,  to  the  extent  at 
all  events  of  that  charge,  a  right  to  have  the  residue  ascertained 
and  secured. 

A  residuary  legatee  has  a  right  to  insist  that,  in  the  course  of 
the  first  year  after  the  testator's  death,  the  executor  shall, 
if  it  be  possible,  pay  the  debts,  legacies,  and  *  funeral  and  *  227 
testamentary  expenses,  so  that  the  clear  residue  .may  be 
ascertained  and  paid  over  to  him,  or  if  he  has  only  a  life  interest 
in  it,  may  be  duly  secured  for  the  benefit  of  the  persons  successively 
entitled.  In  order  to  effect  this  object,  it  is  the  duty  of  the  execu- 
tor to  sell  the  personal  estate,  or,  at  all  events,  so  much  of  it  as  is 
required  for  the  payment  of  debts,  legacies,  and  funeral  and  testa- 
mentary expenses,  and  if  from  any  cause  it  has  been  impossible  to 
ascertain  the  clear  residue  at  the  end  of  the  year,  still  it  is  from 
that  date  that  the  right  of  those  entitled  to  life  interests  in  it  com- 
mences, and,  therefore,  when  eventually  the  wliole  estate  is  realized, 
it  becomes  necessary  to  ascertain  retrospectively  what  was  the 
residue  at  the  end  of  the  year,  attributing  a  duo  proportion  of  the 
sum  realized  after  the  end  of  the  year  to  capital  and  a  due  propor- 
tion to  interest. 

In  the  case  now  before  your  Lordships,  the  executor  did  not 
realize  the  whole  personal  estate  at  the  end  of  the  year  by  selling 
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the  canal  shares  and  the  mine,  but,  on  the  contrary,  he  retained 
the  canal  shares  and  continued  to  work  the  mine  as  his  father  had 
done  before  him ;  and  the  first  question  is,  whether,  as  between 
him  and  the  respondent,  this  was  authorised  by  the  will,  for,  if  not 
authorised  by  the  will  it  was  clearly  a  course  of  dealing  with  the 
property  not  justified  by  the  ordinary  rules  of  the  Court  of  Chan- 
cery.    I  think  the  will  gave  no  such  authority. 

If,  immediately  after  the  testatpr's  death,  the  respondent  had 
filed  a  bill  for  the  purpose  of  having  the  estate  duly  administered, 
it  is  certain  that  the  Court  of  Chancery  would  have  directed  the 
personal  estate  to  be  in  the  first  instance  applied  in  payment  of  the 
debts  and  funeral  and  testamentary  expenses,  in  order  that  for 
the  benefit  of  the  respondent  the  clear  residue  might  be  ascertained 

and  secured,  and  this  would  necessarily  have  compelled  a 
*  228    sale  *  of  the  mine.    It  would  have  been  no  answer  to  the 

respondent  to  say,  that  the  testator  had  by  implication  au- 
thorised his  son  to  work  the  mine.  That  authority  did  not  and 
could  not  come  into  operation  till  the  debts  were  paid  and  the 
personal  estate  had  come  into  the  hands  of  the  trustees.  If  indeed 
the  state  of  the  assets  had  been  such  as  to  enable  the  executor  to 
pay  the  debts  and  legacies  without  selling  the  mine,  so  that  the 
mine  might  have  formed  part  of  the  residue  given  to  the  trustees, 
then  the  argument  of  the  appellant  would,  I  think,  have  been  good. 
In  general,  a  person  having  a  life  interest  in  a  residue  has  a  right 
to  call  on  the  executor  or  trustees  to  convert  into  money  all  per- 
sonal property  of  a  perishable  or  speculative  character,  every  thing, 
in  short,  not  consisting  of  proper  securities  for  money,  so  that  it 
may  be  properly  invested.  But,  of  course,  a  testator  may  as  be- 
tween himself  and  his  legatees  modify  that  right  by  directing 
expressly  or  impliedly  that  any  particular  item  of  property  shall 
not  or  need  not  be  sold,  and  this  direction  has,  I  think,  been  given 
by  this  will  as  to  the  mine  in  question,  but  it  is  a  direction  not 
coming  into  operation  till  the  property  has  reached  the  hands  of 
the  trustees,  i.  e.  not  till  the  debts  had  been  previously  paid. 

It  was  attempted  in  argument  to  treat  the  case  as  if  there  had 
been  a  specific  bequest  of  the  mine.  But  here  (even  supposing 
that  to  present  any  solid  ground  of  distinction)  there  is  no  gift  of 
the  mine  specifically.  What  the  testator  gives  to  his  tmstees  is  all 
his  real  and  personal  estate  upon  certain  trusts.  The  will  contains 
no  allusion  to  debts,  but  this  is  immaterial.     The  trusts  on  which 
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the  trustees  were  to  hold  the  personal  property  are  trusts  which 
could  not  be  executed  and  would  not  come  into  existence  until  the 
debts  had  been  previously  paid,  and  the  bequest  to  them 
must  be  read  as  if  it  had  been  a  bequest  *  of  "  all  my  real    *  229 
and  personal  estate,  after  satisfying  my  debts  and  funeral    . 
and  testamentary  expenses." 

The  case  must  be  dealt  with  in  the  same  manner  as  if  the  bill 
had  been  filed,  not  by  the  respondent,  but  by  the  trustees,  calling 
on  the  appellant,  as  the  sole  acting  executor,  to  account  and  hand 
over  to  them  the  residue  on  the  trusts  of  the  will.  On  such  a  bill 
the  appellant  must  have  accounted  for  the  whole  profits  of  the 
mine,  without  reference  to  what  his  rights  might  have  been  if,  in 
the  due  administration  of  the  assets,  the  mine  had  ever  come  to 
the  hands  of  the  trustees  on  the  trusts  of  the  will. 

Proceeding  on  these  principles,  I  will  consider  in  detail  the  sev- 
eral points  of  the  order  of  the  Lords  Justices. 

The  order  begins  by  declaring  that  it  was  the  duty  of  the  appel- 
lant, as  executor,  to  apply  the  personal  estate  in  payment  of  the 
debts  and  funeral  and  testamentary  expenses  of  the  testator,  before 
applying  any  part  of  it  upon  the  trusts  of  the  will :  ^^  Tlieir  Lord- 
ships do  order  that  an  inquiry  be  made,  what,  at  the  end  of  one 
year  next  after  the  death  of  the  said  testator,  was  the  amount  of 
the  said  testator's  personal  estate  which  had  then  been  realized,  and 
the  value  of  such  parts  thereof,  including  the  said  colliery  and 
canal  shares  as  had  not  then  been  realized.  And  their  Lordships  do 
declare  that,  in  making  the  aforesaid  inquiry,  the  said  colliery 
ought  to  be  valued  at  a  sum  equal  to  the  aggregate  amount  of  the 
net  profits  which  were  made  therefrom  in  the  year  next  after  the 
death  of  the  said  testator,  and  of  a  sum  equal  to  the  value  of  the 
several  and  respective  amounts  of  the  net  profits  which  were  made 
therefrom  in  each  year,  from  the  termination  of  the  said  first  year, 
up  to  and  including  the  year  1840,  reckoning  such  several  and  re- 
spective amounts  as  deferred  payments,  accruing  due  respectively 
at  the  termination  of  the  several  years  in  which  the  same  were  re- 
spectively realized." 

*  Those  directions  and  declarations,  on  the  grounds  which    *  230 
I  have  already  stated,  appear  to  me  perfectly  correct.    The 
sums  actually  realized  by  the  appellant  in  working  the  mine,  all 
formed  part  of  the  personal  estate,  applicable  first  to  pay  the  debts, 
and  then  to  make  up  the  residue  given  to  the  trustees,  and  on 
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which  the  trusts  were  to  operate ;  but  as  the  great  bulk  of  these 
sums  did  not  come  to  the  hands  of  the  appellant  till  many  years 
after  the  time  at  which  the  residue  was  to  be  ascertained,  justice 
demands  that  when  we  are  inquiring,  retrospectively,  what  ought 
to  be-  considered  as  the  amount  of  the  residue  at  that  time,  namely, 
the  25th  of  March,  1829,  being  one  year  after  the  testator's  death, 
due  allowance  should  be  made  for  the  necessary  delay  before  they 
were  actually  received  by  the  executor,  just  as  if  a  part  of  the 
assets  had  consisted  of  a  bond  for  securing  principal  sums  of 
money  payable  by  distant  instalments.  If  any  hardship  is  occa- 
sioned to  the  appellant  by  this  mode  of  calculation,  it  is  a  hardship 
which  he  has  brought  on  himself  by  not  at  once  realizing  the 
assets.  But,  in  truth,  I  do  not  think  that  it  will  press  unduly  on 
him.  It  is  only  made  in  order  to  ascertain  how  much  of  the 
money  received  by  iiim  is  to  be  attributed  to  principal,  and  how 
much  to  interest.  All  the  sums  in  question  came  to  his  hands, 
and  formed  part  of  the  general  personal  estate.  Tiie  inquiry  is 
only  made  for  the  purpose  of  deciding  what,  in  respect  of  the 
larger  receipts  of  subsequent  years,  ought  to  be  considered  as  aa 
equivalent  receipt  on  the  25th  of  March,  1829,  in  order  that,  as 
he  is  liable  for  interest  on  the  whole  residue  as  from  that  day,  he 
may  not  be  unduly  charged  with  interest  on  sums  before  he  was 
fairly  chargeable  with  receipt  of  the  principal  on  which  the  interest 
is  to  be  calculated.  If  the  residue  had  been  given  absolutely,  no 
such  inquiry  or  calculation  would  have  been  necessary.     AH  the 

sums,  as  they  were  received  (assuming,  of  course,  that  all 
*  231    prior  *  charges  had  been  satisfied),  would  have  belonged,  and 

might  at  once  have  been  handed  over  to  the  residuary  lega- 
tee ;  the  postponement  of  payment  would  not  then  have  affected  the 
right  of  others.  But  when  an  executor,  bound  to  pay  interest 
on  the  residue  to  a  tenant  for  life  from  a  given  day,  omits  to  real- 
ize that  residue  till  several  years  have  elapsed,  it  is  obvious  that  he 
would  be  greatly  prejudicing  the  interests  of  those  for  whom  he  is 
acting,  unless  by  some  means  the  tenant  for  life  is  enabled  to  enjoy 
his  income  from  the  day  when  his  right  commenced  ;  and  I  see  no 
mode  in  which  this  object  can  be  effected,  except  that  acted  upon 
by  the  Lords  Justices  in  this  case. 

The  same  principle  has  been  adopted  with  respect  to  the  canal 
shares  ;  and  this  part  of  the  order  properly  concludes  by  declaring 
that  '^  the  personal  estate  of  the  testator,  which  ought  to  have  been 
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held  upon  the  trusts  declared  by  the  will,  consists  of  what,  upon 
the  making  of  the  said  inquiry,  shall  be  found  to  be  the  amoupts 
and  yalue  of  the  testator's  personal  estate  and  effects,  realized  and 
unrealized  as  aforesaid,  after  deducting  therefrom  the  amount  of 
the  testator's  funeral  and  testamentary  expenses  and  debts,  and  of 
any  interest  which  accrued  upon  any  of  the  said  debts  in  the  year 
next  after  the  death  of  the  testator." 

The  order  of  the  Lords  Justices  next  proceeds  to  define  exactly 
what  is  the  income  to  which  the  respondent  is  and  has  been  en- 
titled. The  capital  to  produce  that  income  is  stated  to  consist  of 
the  real  estate  devised  to  the  trustees,  and  of  the  sum  which,  ac- 
cording to  the  inquiries  previously  directed,  shall  be  ascertained  to 
have  been  the  amount  of  the  clear  residue  of  the  personal  estate 
on  the  25th  of  March,  1829,  on  which  sum  the  appellant  is  de- 
clared to  be  chargeable  with  interest  at  four  per  cent. 

During  the  first  year  after  the  testator's  decease  the  income  ap- 
plicable to  the  trusts  of  the  will  consisted  solely  of  the  rents 
and  profits  of  the  real  estate.  After  the  end  *  of  that  year  *  232 
it  consisted  of  those  rents  and  profits,  and  also  of  the  inter- 
est with  which  the  appellant  is  chargeable  on  the  residue.  This  is 
all  properly  declared  by  the  order.  During  that  first  year  the  re- 
spondent was  entitled  to  nothing  but  her  annuity  of  200^.,  and  the 
order  therefore  declares  that  during  that  year  the  rents  and  profits 
of  the  real  estate,  after  keeping  down  the  interest  on  the  legacy  of 
1000^,  and  paying  Mrs.  Beach  her  annuity  (these  having  been 
charges  prior  in  order  to  that  of  the  respondent),  ought  to  have 
been  applied  in  satisfying  the  respondent  her  annuity  of  200{.  so 
far  as  they  would  go ;  and  as  that  annuity  was  a  general  charge 
on  the  testator's  whole  estate,  any  deficiency  not  satisfied  by  the 
rents  and  profits,  is  properly  declared  to  be  a  charge  on  the  corpus 
of  the  whole  real  and  personal  estate,  and  therefore  to  be  deducted 
from  those  funds  rateably.     All  this  is  perfectly  just. 

There  is  then  an  inquiry  directed  as  to  whether  any  portion  of 
the  Bloxwich  estate  has  been  sold  ;  why  that  was  directed  I  do  not 
know,  but  no  complaint  has  been  made  of  that  part  of  the  order. 

The  order  then,  fourthly,  directs  an  inquiry,  what,  having  regard 
to  the  preceding  declarations,  has  been  in  every  year  since  the  tes- 
tator's death,  the  income  applicable  to  the  respondent's  demand  in 
respect  of  her  annuity,  and  of  her  interest  in  the  surplus,  and 
what  she  ought  in  every  year  to  have  received,  and  what  if  any- 
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thing  is  now  due  to  her,  having  regard  to  what  she  has  already 
received. 

The  decree  finally  declares,  that  the  appellant  was  not  entitled 
to  any  costs  of  the  suit  up  to  the  time  of  the  appeal  to  the  Lords 
Justices,  and  it  declares  that  the  respondent's  costs,  and  the  costs 
of  all  parties  to  the  two  petitions  of  appeal  ought  to  be  paid  out  of 
the  capital  of  the  whole  trust  fund,  real  as  well  as  personal,  and  it 
gives  directions  for  taxing  the  same.  This  was,  I  think,  quite 
right.  The  appellant  had  made  the  suit  necessary  by  his 
*  233  refusing  to  *  account  on  the  principle  on  which  it  turns  out 
he  was  bound  to  account ;  and  I  must  observe  that,  in  his 
answer,  he  not  only  refuses  to  recognise  the  respondent's  demand, 
but  he  even  insists  on  his  being  still  a  creditor  on  the  estate  for  the 
mortgage  debts  which  he  had  paid  off.  This  contention  strikingly 
shows  the  unsoundness  of  the  principles  on  which  he  has  acted  in 
administering  the  estate.  He  has  treated  the  income  of  the  perish- 
able part  of  the  assets  until  the  principal  was  exhausted,  as  income 
of  the  general  residuary  estate,  and  kept  back  the  debts  as  subsist- 
ing charges  to  be  liquidated  exclusively  out  of  the  principal  of  the 
permanent  assets.  The  result,  if  such  a  course  could  have  been 
justified,  would  be  enormously  to  benefit  himself,  as  the  residuary 
legatee,  at  the  expense  of  those  having  rights  prior  to  his  own. 

It  was  argued,  indeed,  that  from  the  social  relation  which  sub- 
sisted between  the  respondent  and  her  brother,  it  must,  be  con- 
sidered that  this  mode  of  dealing  with  tlie  assets  was  known  to 
and  sanctioned  by  her.  But  there  is  no  evidence  showing  this  to 
have  been  the  fact.  Looking  to  the  relation  which  subsisted  be- 
tween those  parties,  it  must  be  believed  that  the  respondent  relied 
on  her  brother  to  do  what  was  right,  and  though  it  may  be  as- 
sumed that  she  knew  he  was  working  the  mine,  yet  she  certainly 
cannot  be  assumed  to  have  sanctioned  any  course  of  dealing  with 
the  profits  different  from  that  to  which  according  to  the  true  con- 
struction of  the  will,  and  the  general  rules  of  equity,  she  was 
entitled.  I  think,  therefore,  that  there  was  nothing  like  acqui- 
escence to  vary  her  rights. 

On  the  whole,  therefore,  it  appears  to  me  that  the  appellant  has 
no  ground  for  his  complaint,  and,  consequently,  that  his  appeal 
ought  to  be  dismissed  with  costs. 

Lord  Wensleydale.  —  My  Lords,  I  feel  it  quite  unnecessary 
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*  to  occupy  any  portion  of  yoiir  Lordships'  time  in  reca-    *  284 
pitulating  the  facts   and  proceedings  in  this  case,  which 
my  noble  and  learned  friend  has  stated  with  so  much  clearness  and 
distinctness. 

I  have  carefully  considered  all  the  arguments  urged  in  this  case 
at  your  Lordships'  bar,  and  not  without  a  desire  on  my  part  to  find 
some  valid  ground  to  mitigate  the  severity  of  the  consequences  of 
this  decretal  order  to  the  appellant,  who,  I  believe,  has  acted  with 
perfect  honesty  and  good  faith  throughout  the  whole  transaction, 
and  probably  did  the  best  that  he  could,  in  administering  the 
estate  ;  but  the  rules  of  law  must  prevail,  and  I  am  sorry  to  arrive 
at  the  conclusion  that  in  this  case  those  rules  require  us  to  confirm 
the  decretal  order  of  the  Lords  Justices.  I  will  state  very  shortly 
the  grounds  of  that  opinion. 

The  question  for  us  to  decide  is,  whether  the  principle  of  the 
decretal  order  is  right.  I  have  had  very  great  difficulty  upon  that 
question,  but  in  the  view  I  have  been  inclined  to  take  of  it,  the 
sum  to  be  paid  by  the  appellant  would  be  greater  than  what  is 
due  upon  the  principle  which  the  Lords  Justices  have  laid  down, 
and  therefore  the  appellant  has  really  no  reason  to  complain  of  the 
decree. 

As  between  the  creditors  and  the  executor,  there  can  be  no 
doubt  that  the  executor  must  take  all  reasonable  means  to  collect 
the  debts  due  to  the  testator,  and  must  convert  all  the  personal 
estate,  whether  goods,  terms  of  years,  or  perishable  property,  into 
money,  so  as  to  pay  the  testator's  debts  in  due  course  of  law,  and, 
after  payment  of  debts,  to  discharge  the  legacies  due  by  the  will. 
He  would  be  chargeable  to  creditors  in  an  action  for  their  debts, 
for  what  he  could  have  sold  the  term  and  perishable  chattel  for, 
and  if  the  action  was  delayed  until  profits  were  made  by  him  out 
of  the  mines  leased,  then  the  profit  up  to  the  time  of  the 
action  would  be  assets,  according  to  the  law  laid  *  down  in  *  235 
Comyns's  Digest^  and  BoUe's  Abridgment^  and  Williams 
on  Executors.'  As  between  the  executor  and  legatee,  particular 
and  residuary,  the  case  is  the  same,  unless  the  will  authorises  a 
different  disposal  of  the  assets. 

The  residuary  legatee  with  whose  case  we  have  to  deal  has  a 
right  to  insist  that  the  executor,  before  the  end  of  the  first  year 

>  Aflsetfl,  C.  *  Vol.  2  (5th  ed.)  p.  1508  et  seq. 

'  Executor,  920,  §  8. 
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after  the  testator's  death,  ought,  if  possible,  to  convert  all  the 
assets  into  money,  and  pay  the  funeral  and  testamentary  expenses, 
debts,  and  legacies,  and  hand  over  the  clear  residue  to  the  resid- 
uary legatee,  or,  if  the  residue  be  bequeathed  to  one  for  life,  to 
secure  the  capital  in  the  82.  per  cent,  consols  for  the  benefit  of 
those  ultimately  entitled,  and  if  from  any  cause  the  assets  cannot 
be  sold,  so  as  to  effect  this  purpose,  the  right  of  the  tenant  for  life 
will  commence  from  that  date. 

This  being  unquestionably  the  rule  with  respect  to  an  ordinary 
executor,  and  which  ought  primd  facie  to  be  observed  by  him,  it 
was  contended  that  in  this  case  it  was  not  applicable,  because  it 
was  said  that  the  respondent  must  be  considered  as  having  waived 
her  strict  right,  and  agreed  instead,  that  the  appellant  should  carry 
on  the  mine  for  their  joint  benefit,  and  pay  her  an  annuity,  and 
maintain  her  for  a  time  in  his  house.  This  case  is  not  stated  in 
the  answer,  and  is,  for  the  first  time,  suggested  at  your  Lordships' 
bar,  and  I  am  of  opinion  that  there  are  no  facts  suflScient  to  war- 
rant the  supposition  that  what  the  appellant  did  was  by  virtue  of 
such  an  arrangement  with  the  respondent.  The  case  will  stand, 
therefore,  exactly  in  the  same  position  as  if  nothing  had  been  done, 
and  as  if  the  ordinary  legal  course  applicable  to  wills  was  to  be 

followed. 
*  236        *  It  was  then  said  that  there  were  provisions  in  the  will 

which  invested  him  with  more  discretion  than  an  ordinary 
executor  or  trustee  could  have  ;  I  think  it  clear  that  there  were  no 
such  provisions.  He  had  no  right  whatever,  under  any  circum- 
stances, to  carry  on  the  mine.  The  testator  gave  to  his  trustees, 
Fryer  and  Tarratt,  the  power  to  do  so,  and  meant  them  to  exercise 
that  power,  if  the  term  came  into  their  possession,  for  the  Tividale 
Colliery  fell  under  the  description  of  mines  in  the  will,  and  they 
are  by  the  will  directed  to  lay  apart  IQL  per  cent,  out  of  tlie 
profits  of  the  mine  to  replace  the  capital,  and  then  divide  the  prof- 
its, giving  such  part  as  should  not  exceed  600/.  per  annum  alto- 
gether to  his  daughter,  and  the  residue  to  his  son.  He  gave  no 
powers  whatever  to  his  son  to  interfere  in  the  management  of  the 
mine.  He  gave  the  entire  management  of  it  to  the  named  trus- 
tees only,  who  presumably  would  have  conducted  tl>e  business  so 
as  not  to  prefer  the  interest  of  one  of  the  cestui  que  trusU  to  the 
other.  It  is  obvious  that  if  the  appellant  had  been  intrusted  with 
the  same  power  he  would  have  had  an  interest  to  work  out  the 
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mine  in  the  shortest  time  possible,  for,  in  that  case,  the  respondent 
would  have  her  6002.  per  annum  only,  but  he  would  have  the 
whole  surplus  which  might  greatly  exceed  a  moiety.  On  the 
other  hand,  if  the  respondent,  the  daughter,  had  had  a  similar 
power  of  management,  her  interest  would  have  been  to  work  the 
mine  as  slowly  as  possible  and  extend  the  profit  over  a  great  num- 
ber of  years,  so  as  never  to  earn  more  than  the  600L  payable  to 
her,  and  400/.  payable  to  the  appellant,  and  thus  to  deprive  him  of 
the  surplus.  There  was  a  good  reason,  therefore,  to  give  the  pow- 
er of  working  to  trustees  independent  of  both  parties. 

It  is,  therefore,  unquestionable  that  the  appellant  was 
*  guilty  of  a  devtistavit^  as  executor,  in  carrying  on  the    *  237 
mine,  and  he  was  clearly  guilty  of  a  breach  of  duty  as  exe- 
cutor in  working  the  mine  as  he  did. 

That  being  so,  to  what  extent  is  he  liable  for  that  devoitavitf  I 
take  it  to  be  clear  that  in  such  a  case  the  unpaid  creditors  and 
legatees  (the  present  case  is  that  of  a  legatee  for  life  of  an  annuity 
not  exceeding  altogether  6002.)  would  have  an  option  to  charge 
him  either  with  the  value  for  which  he  might  have  sold  the  term 
at  the  end  of  the  year  after  the  testator's  death,  or  with  the  profits 
which  he  had  made  by  carrying  on  the  mine  before  filing  the 
bUl. 

This  is  the  rule  laid  down  by  Sir  Thomas  Plnmer  in  the  case  of 
Heathcote  v.  Hvdme^  derived  from  prior  authorities  (^Burden  v. 
Burden^) ^  cited  on  another  point.  Tlierefore  the  appellant  might 
have  been  charged  with  the  value  at  the  end  of  the  first  year  after 
the  death  of  the  testator,  viz.  10,0002.,  the  then  value  of  the  term 
and  interest  thereon  from  the  end  of  the  year,  or  with  the  profits 
of  the  mine  up  to  the  filing  of  the  bill,  and  with  interest  thereon 
on  such  part  as  he  took  out  of  the  trade  for  himself,  and  either 
laid  out  at  interest  or  might  have  done,  and  instead  of  so  doing 
applied  to  his  own  use. 

But  if  any  part  of  those  profits  was  invested  in  carrying  on  the 
concern,  the  respondent  could  not  have  interest  on  those,  and  also 
a  share  of  the  profits  made  by  such  subsequent  employment.  If 
the  respondent  had  been  a  residuary  legatee,  the  whole  profits 
would  have  been  to  be  calculated  without  a  division  annually  ;  but 
as  the  respondent  had  a  life  interest  only,  an  annuity  partially  pay- 
able out  of  those  profits^  it  became  necessary  to  calculate  the 

*  1  Jac.  k  W.  184.  >  1  Yefl.  &  B.  170. 
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annual  profits  for  all  the  by-gone  years.  But  I  cannot  quite 
understand  the  principle  on  which  the  judgment  has  pro- 
*  288  ceeded  *  in  fixing  him  with  the  whole  value  of  the  profits 
calculated  at  the  end  of  each  year,  as  if  he  had  been 
capable  of  selling  and  had  sold  the  mine  at  the  end  of  the  first 
year  for  a  price  equal  to  those  profits  considered  as  deferred  pay- 
ments, and  also  with  interest  on  such  price. 

But  if  the  calculation  ordered  is  made  as  in  this  stage  of  the 
proceeding,  it  must  be  taken  to  be  with  due  regard  to  the  consid- 
eration of  what  are  profits  according  to  the  explanation  I  have 
given,  and  if  the  appellant  is  charged  with  interest  on  the  yearly 
profits  received,  I  think  the  appellant  will  be  a  gainer  by  the 
mode  which  the  Lords  Justices  have  adopted  instead  of  a  loser. 
The  amount  of  annual  profits  considered  as  deferred  payments  of 
the  price,  and  interest  thereon,  from  the  end  of  the  first  year,  will 
be  less  than  the  annual  profits  with  the  interest  thereon  from  the 
year  in  which  they  were  received.  The  appellant  is  not  therefore 
injured  by  the  decree.  In  that  view  of  the  case,  I  do  not  think  I 
ought  to  advise  your  Lordships  to  reverse  the  decretal  order  of  the 
Lords  Justices.  ' 

Order  of  the  Lords  Justices  affirmedy  and  appeal  dismissed^  with 
costs. 

Lords'  Journals,  18th  June,  1857. 


RIDGWAY  V.  WHARTON. 
1856.    Febnuuy  25,  26,  28.    1857.    Jane  15,  18,  26. 

Mark  William  Ridgwat,  Appellant. 
Bev.  Henbt  James  Whabton,  Bespondent. 

Agent*      Contract,      Delay,      Specific  Performance.      Statute   of 

Frauds.  ^ 

If  there  is  a  signed  paper,  signed  by  an  agent  duly  authorised  thereto,  which  paper 
though  agreeing  to  do  something,  leaves  the  subject  matter  of  the  agreement 
unexplained,  but  refers  to  another  paper  which  contains  the  full  particulars  of 
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the  explanation,  tbe  two  maj  be  connected  together,  bo  as  to  constitute  a  con- 
tract valid  under  the  Statute  of  Frauds.^ 

The  contract  so  constituted  by  the  act  of  A.'s  duly  authorised  sgent  will  be  bind- 
ing on  A.,  though  the  second  paper  may  have  been  sent  by  the  agent  to 
A.'s  solicitor,  to  put  it  into  form,  provided  *  that  the  agent  and  the  per-  *  239 
son  with  whom  he  was  dealing,  agreed  that  it  should  be  sent  for  that 
purpose ;  but  not  otherwise.  The  act  of  sending  such  a  paper  to  a  solicitor  to 
have  the  matter  reduced  into  form,  affords  generally  cogent  evidence  that  the 
parties  do  not  intend  to  bind  themselves  till  it  is  reduced  into  form. 

Long  delay  may  prevent  a  party  to  an  agreement  from  calling  for  specific  per^ 
formance  of  it 

What  are  circumstances  sufficient  to  establish  an  agent's  authority,  and  a  con- 
tract made  in  the  exercise  of  it 

This  was  an  appeal  against  a  decision  of  Lord  Chancellor  Lord 
Cranworth,  which  had  reversed  a  previous  decision  of  Vice-Chan- 
cellor  Stuart. 

On  the  5th  December,  1852,  the  appellant  filed  his  bill  against 
the  respondent,  praying  for  specific  performance  of  an  agreement, 
and  set  forth  the  following  case :  The  respondent  was  the  owner  in 
fee  of  certain  premises  at  Sydenham,  which  were  held  by  Messrs. 
Meux  and  Company,  under  a  lease  that  would  expire  in  1852.  In 
1849  the  appellant  was  the  occupying  tenant  of  these  premises. 
Understanding  that  Messrs.  Meux  did  not  intend  to  renew  their 
lease,  he  was  desirous  to  secure  to  himself  a  new  lease  of  these 
premises.  In  March,  1849,  he  had  an  interview  with  the  respon- 
dent on  the  subject. 

In  May  following,  the  appellant  renewed  his  application,  and 
then  found  that  Meux  and  Company  did  not  require  a  new  lease, 
and  the  respondent  said  that  he  would  see  his  agent,  Mr.  Crawter, 
who  transacted  his  business  for  him ;  that  whatever  Mr.  Crawter 
did  would  be  satisfactory  to  him ;  and  that  the  appellant  was  to 
treat  with  Mr.  Crawter  ;  and  the  appellant  then  left  with  the  un- 
derstanding that  Mr.  Crawter,  who  was  alleged  to  be  the  respon- 
dent's land  agent  and  confidential  adviser,  was  coming  over  to  him 
to  view  the  said  premises. 

The  respondent  afterwards  sent  to  the  appellant  the  following 
letter:    '^Mr.  Wiiarton  has  this  day  seen  his   surveyor, 
Mr.  Crawter,  and  sends  Mr.  Bidgway  this  note  *  to  inform    *  240 

*  Firzmaurice  v,  Bayley,  9  H.  L.  Cas.  89 ;  Peek  v.  North  Staffordshire  Rail- 
way Company,  10  H.  L.  Cas.  485 ;  Caton  v.  Caton,  Law  Rep.  2  H.  L.  135 ; 
Xenos  9.  Wickham,  Law  Rep.  2  IL  L.  303. 
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bim  that  Mr.  Crawter  has  promised  to  go  over  to  Sydenham  on 
Saturday  next,  at  about  twelve  o'clock,  for  the  purpose  of  looking 
at '  The  Greyhound,'  and  receiving  any  communication  which  Mr. 
Eidgway  may  be  disposed  to  make  to  him.  —  Mitcham,  Thursday 
evening,  17th  May." 

On  the  19th  May,  1849,  Mr.  Crawter  came  to  Sydenham  and 
surveyed  and  inspected  "  The  Greyhound  "  and  premises,  and  saw 
the  appellant  upon  the  subject  of  the  property,  the  repairs  and  im- 
provements, &0.J  and  ascertained  the  appellant's  views  in  regard  to 
his  becoming  tenant  of  the  premises. 

On  the  21st  May,  Mr.  Crawter  wrote  a  letter  to  the  respondent, 
who  on  the  22d  May  sent  an  answer,  in  pursuance  of  the  direc- 
tion contained  in  which  Mr.  Crawter  had  an  interview  with  Mr. 
Taylor,  the  manager  of  Meux  and  Company,  and  was  then  told 
that  Meux  and  Company  had  no  desire  to  renew  their  lease,  or  to 
that  effect.  ' 

On  the  7th  June,  1849,  Mr,  Crawter  made  a  report,*  in  writing, 
to  the  respondent  as  to  the  state  of  the  property,  and  the  terms 
upon  which  it  would  be  expedient  to  offer  a  lease  thereof  to  the 
appellant.  This  report,  after  stating  (among  other  things)  the 
condition  and  situation  of  the  inn  and  premises,  proceeds  as  fol- 
lows :  ''  The  beer  and  porter  trade  attached  to  the  concern  is  not 
great,  about  four  puncheons  a  month,  but  the  tenant  has,  by  his 
industry  and  attention,  obtained  a  considerable  wine  trade,  and 
has  now  a  fair  stock  by  him  ;  he  also  lets  for  hire  horses  and  vehi- 
cles, and  keeps  for  that  purpose  nine  horses  and  three  flys,  and 
very  naturally  is  desirous  of  obtaining  an  agreement  for  a  lease,  to 
commence  at  the  expiration  of  Messrs.  Meux  and  Company's  inter- 
est in  the  premises,  and  offers  on  a  sixty  years'  lease,  602.  a  year 
clear  rent,  by  which  he  would  become  the  direct  tenant  of 
*  241  the  *  owner,  and  be  released  from  brewers,  and  free  to  deal 
with  any  one  he  pleased.  This  would  be  an  advantage  to 
bim,  and  he  offers,  on  having  such  agreement,  to  take  down  part 
of  the  house,  consisting  of  two  parlours  and  rooms  over,  and  re- 
build them,  and  in  order  to  facilitate  his  object,  he  informs  me  he 
had  negotiated  with  Messrs.  Meux  and  Company  for  the  residue  of 
their  term,  for  which  they  require  200Z.,  they  giving  up  to  him  the 
improved  rents  receivable  from  their  under  tenants,  and  I  have 
ascertained  from  their  representative  (Mr.  Taylor)  that  they  will 

^  This  report  was  oflen  referred  to  as  Exhibit  A. 
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not  give  up  their  interest  without  a  consideration  beyond  being 
released  from  the  dilapidations.  Such  being  the  case,  and  from 
the  circumstance  of  the  underletting  by  them  being  for  the  same 
term  as  their  lease,  which  would  prevent  possession  being  now 
gained  by  the  owner  thereof,  I  see  no  particular  inducement  to  the 
owner  or  advantage  that  would  be  derived  by  him  in  entering  into 
such  an  agreement  upon  the  terms  proposed,  but  recommend  the 
following  terms  to  be  offered  to  Mr.  Bidgway,  viz. :  An  agree- 
ment for  a  twenty-one  years'  lease  to  commence  at  the  expiration 
of  Messrs.  Meux  and  Company's  term,  —  Mr.  Bidgway  to  lay  out 
not  less  than  600/.  in  taking  down  and  rebuilding  that  portion  of 
the  premises  before  alluded  to,  and  sinking  a  well ;  such  lease  to 
contain  covenants  to  uphold  and  keep  the  whole  of  the  premises  in 
substantial  repair,  and  so  deliver  up  same.  The  triangular  piece 
of  ground,  No.  32,  to  be  given  up  on  his  making  terms  with 
Messrs.  Meux  and  Company,  and  not  to  be  included  in  the  twenty* 
one  years'  lease  to  him,  but  could  then  be  offered  for  building 
purposes,  having  a  frontage  to  the  road,  and  eligible  for  that  pur- 
pose. The  rent  to  be  70/.  a  year ;  tenant  to  insure  and  pay  all 
taxes.  On  these  terms  being  proposed,  it  will  probably  lead  to  a  i 
negotiation  by  which  a  fair  rent  may  be  obtained,  some 
arrangement  made  to  *  permanently  improve  the  premises,  *  242 
for  which  there  is  ample  room.  The  land  let  to  Mr.  Price, 
Nos.  22,  23,  24,  and  35,  are  accommodation  park-like  paddocks, 
ornamented  with  timber,  and  I  believe  he  has  been  agreed  with  for 
a  lease  at  the  end  of  Meux's  term.  I  beg  to  recommend,  on  such 
lease  being  prepared,  that  a  plan  of  the  lands,  and  the  way  thereto, 
be  drawn  thereon,  the  same  having  been  materially  altered  by  the 
construction  of  the  railway,  on  the  site  of  the  old  canal,  or  the  land 
sold  to  the  company." 

The  respondent  afterwards  called  upon  and  consulted  Crawter 
upon  the  subject  of  this  report ;  and  on  that  occasion  authorised 
Crawter  to  see  the  appellant.  Crawter  accordingly  wrote  to  the 
appellant  on  the  22d  June,  1849,  the  following  letter :  ^'  Sir,  — 
I  have  been  requested  by  the  Bev.  Mr.  Wbarton  to  see  you  with 
respect  to  your  proposition  as  to  the  proposed  new  lease,  and  if  you 
could  be  at  Carshalton,  King's  Arms,  on  Tuesday  next,  between 
eleven  and  three  o'clock,  you  will  find  me  there  any  time  between 
those  hours,  and  I  will  take  the  papers,  so  that  we  may  talk  the 
matter  over.    If  you  cannot  conveniently  attend  at  Garshalton, 
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you  will  find  me  here  on  Wednesday  morning,  at  ten  o'clock,  but 
I  shall  have  more  time  at  Garshalton  to  go  into  the  matter." 

The  meeting  took  place  at  Garshalton,  and  Crawter  conversed 
with  the  appellant  upon  the  subject  of  the  appellant's  proposal,  and 
discussed  with  him  the  terms  upon  which  the  lease  should  be 
granted,  and  read  to  him  the  material  parts  of  the  report,  and,  as 
the  appellant  alleges,  agreed,  on  behalf  of  the  respondent,  to  grant 
to  the  appellant  a  lease  on  the  terms  contained  therein.  A  dis- 
cussion likewise  arose  respecting  the  triangular  piece  of  ground 
(No.  82),  which  was  then  occupied  with  the  premises,  and 
which  was  by  the  report  proposed  to  be  omitted  from  the 
*  243  *  lease,  but  which  the  appellant  urged  should  form  part  of 
the  premises  to  be  demised  ;  Crawter  finally  agreed  that  the 
same  should  be  included  in  the  proposed  lease.  The  appellant, 
however,  desired  further  time  to  deliberate  before  accepting  the 
terms  thus  agreed  to,  and  they  parted  upon  the  understanding  that 
the  appellant  should  write  to  Crawter,  stating  his  acceptance  of 
the  terms,  and  that  Crawter  should  procure  a  formal  agreement 
to  be  then  drawn  \\p  embodying  the  terms  so  agreed  to  by  him. 

The  appellant  not  having  written  to  Crawter  accepting  the  terms, 
Crawter,  on  the  2d  July,  1849,  wrote  to  the  appellant  a  letter  in 
these  terms :  ^'  Please  to  recollect  you  have  not  written  to  me  with 
respect" to  the  terms  for  the  agreement  as  arranged  when  we  met 
on  Tuesday  last  at  Garshalton.  I  cannot  do  any  thing  till  you  do 
write."  On  the  8d  July,  1849,  the  appellant  sent  the  following 
answer :  '^  I  beg  to  apologize  for  not  writing  to  you  before  this,  but 
it  has  been  a  subject  of  great  consideration  on  my  part,  the  short- 
ness of  the  lease,  the  proposed  outlay,  and  having  worked  very 
hard  for  the  last  fourteen  years  with  so  little  profit  or  advantage, 
I  certainly  should  feel  very  much  obliged  to  you  if  you  would 
allow  me  a  longer  term  of  lease,  if  not,  I  must  submit  to  your 
terms,  and  will  thank  you  to  draw  up  the  agreement  at  once  as 
you  proposed."  On  the  7th  July,  Crawter  wrote  thus  to  the  re- 
spondent :  "  I  beg  to  enclose  copy  of  Mr.  Ridgway's  note  in  reply 
to  the  terms  recommended  in  my  report,  which  I  communicated 
to  him  verbally.  He  is  very  anxious  to  have  the  triangular  piece, 
containing  Oa.  3r.  12p.,  included  in  the  new  lease ;  and  as  he 
agrees  to  lay  out  600/.  in  building  and  sinking  a  well  and  the 
other  terms,  it  is  not  an  unreasonable  request  to  have  it  included, 
and  under  all  circnmstances  I  recommend  you  to  do  so,  and  should 
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you  approve,  the  agreement  can  be  prepared  in  accordance 
with  my  report,  but  including  the  *  Oa.  8r.  12p.,  and  on    *  244 
hearing  from  you,  I  can  (if  it  is  your  wish)  furnish  Mr. 
Gregson  with  the  necessary  particulars  for  the  agreement." 

Tlie  bill  alleged  that  after  receiving  the  last-mentioned  letter 
and  its  enclosure,  the  respondent  had  an  interview  with  Crawter, 
and  at  such  interview  approved  of  or  acceded  to  the  variation  as 
to  the  triangular  piece  which  was  mentioned  in  the  said  last- 
mentioned  letter;  and  he  directed  Crawter  to  send  the  particulars 
of  the  proposed  lease  to  Mr.  Gregson,  the  respondent's  solicitor. 
The  particulars  so  directed  to  be  sent  were  those  recommended  in 
the  report,  but  varied  as  to  the  triangular  piece,  as  recommended 
in  the  last- mentioned  letter.  The  respondent  directed  Mr.  Crawter 
to  send  to  Mr.  Gregson  the  particulars  as  instructions  for  him  to 
prepare  a  formal  agreement  between  the  appellant  and  respondent 
in  accordance  therewith. 

Pursuant  to  such  direction  Crawter  wrote  and  drew  out  the  par- 
ticulars of  the  intended  lease  (with  the  intended  variations),  and 
on  the  30th  July,  1849,  he  sent  the  same  as  instructions  to  Mr. 
Gregson,  and  such  written  instructions  were  in  the  words  and  fig- 
ures, or  to  the  effect  following :  — 

^'  Memorandum  ^  of  terms  for  an  agreement  for  a  lease  to  be 
granted  by  the  Rev.  Mr.  Wharton  to  Mr.  Mark  W.  Ridgway. 
Premises  situate  at  Sydenham,  in  the  parish  of  Lewisham,  Kent. 

"  No.  on  plan  or  deed  of  partition,  20.  Grey-  a.    r.   p. 
hound  Inn,  bowling  green,  garden,  stabling, 
and  meadow 8     1    11 

"  32.  Triangular  piece  of  Arable,  formerly 
meadow .  0     3    12 

4     0    23 

*  "  An  agreement  for  a  twenty-one  years'  lease,  to  com-    *  245 
mence  at  the  expiration  of  Messrs.  Meuz  and  Company's 
term. 

^^  Mr.  Ridgway  to  lay  out  not  less  than  600/.  in  taking  down  and 
rebuilding  part  of  *  The  Greyhound,'  viz.  two  parlours  and  rooms 
over,  and  in  sinking  a  well. 

*^  The  lease  to  contain  covenants  to  uphold  and  keep  the  whole 
of  the  premises  in  substantial  repair,  and  to  deliver  up  the  same. 

^  This  memorandum  of  the  instructions  was  often  referred  to  as  Exhibit  B. 
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^^  The  rent  70Z.  clear.  Tenant  to  insure  and  pay  all  taxes. 
N.  B.  —  Mr.  Ridgway  is  about  to  arrange  with  Messrs.  Meux  and 
Company  for  the  remainder  of  their  term,  viz.  three  years  at  mid- 
summer, 1849,  and  therefore  the  outlay  would  be  immediate  on 
the  agreement  being  entered  into,  the  draft  of  which  please  send 
to  Messrs.  Crawter  of  Southampton  Buildings." 

The  appellant  not  having  received  either  from  Gi*awter  or  from 
the  respondent,  the  formal  agreement  for  the  intended  lease,  on  the 
27th  August,  1849,  sent  to  Crawter  tlie  following  letter :  ^'  I  have 
been  expecting  to  receive  from  you  the  copy  of  the  agreement  ; 
will  you  be  kind  enough  to  send  it  to  me  at  your  earliest  conven- 
ience ?  "  In  reply,  Crawter,  20th  September,  1849,  sent  to  the  ap- 
pellant the  following  letter :  '^  Mr.  Wharton's  solicitor  had  instruc- 
tions from  me  long  since  to  prepare  the  agreement,  and  I  fully  ex- 
pected he  had  done  so,  but  my  absence  from  town  has  prevented 
my  seeing  him,  but  will  do  so  in  a  day  or  two.  Mr.  Taylor  has 
been  trying  to  learn  from  Mr.  Wharton  the  terms  arranged  with 
you,  but  which  neither  he  nor  Messrs.  Meux  can  have  any  thing  to 
do  with  ;  and  he  seems  to  intimate  that  Messrs.  Meux  should  have 
had  the  refusal  of  the  premises,  but  I  can  remind  Mr.  Taylor  that 
they  had  the  offer  of  them,  and  he  on  their  behalf  declined.  It 
strikes  me,  the  less  communication  you  have  with  Mr.  T.  the 

better." 
*246  *The  bill  alleged  that  the  ^instructions"  mentioned  in 
the  last-mentioned  letter  were  the  written  instructions,  so, 
as  aforesaid,  given  or  sent  by  Mr.  Crawter  to  Mr.  Gregson,  by  the 
direction  of  the  respondent ;  and  the  terms  mentioned  in  the  last- 
mentioned  letter  as .  ^^  the  terms  arranged,"  were  the  terms  con- 
tained or  specified  in  the  said  written  instructions. 

Taylor,  referred  to  in  the  last-mentioned  letter,  was  the  agent  of 
Meux  and  Company ;  and  in  September  or  October,  1849,  he  endeav- 
oured to  obtained  from  the  respondent,  for  Meux  and  Company,  a 
renewal  of  their  lease,  although  they  had  previously  declined  the 
offer  of  such  renewal.  The  bill  alleged  that  the  respondent,  on 
being  applied  to  by  Taylor  for  this  purpose,  replied  that  tlie  house 
was  irrevocably  gone  from  them  (meaning  Messrs.  Meux  and  Com- 
pany), and  that  he  had  let  it  to  some  one  else,  and,  in  fact,  he  told 
Mr.  Taylor  that  he  had  finally  agreed  with  that  other  party  ;  that 
Mr.  Taylor  afterwards  ascertained  from  (!rawter,  that  the  appel- 
lant was  the  person  to  whom  the  house  had  been  let,  and  with 
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whom  the  agreement  had  been  made  ;  and  in  consequence  recom- 
mended Meuz  and  Company  to  offer  to  the  appellant  the  remainder 
of  their  lease,  and,  in'fact,  Taylor  himself  offered  it  to  the  appel- 
lant, and  in  pursuance  of  the  instructions  which  he  gave  to 
Meux  and  Company's  solicitors,  Messrs.  Colley,  Smith,  Hunter, 
and  Gwatkin,  they  on  the  25th  October,  1849,  sent  to  the  ap- 
pellant a  letter  offering  him  the  ^^  opportunity  of  retaining  the 
premises  between  this  period  and  1852."  This  proposal  was  not 
acted  on. 

Many  interviews  took  place  between  Crawler  and  the  appellant 
as  to  these  premises,  and  the  bill  alleged  that  in  no  one  of  them 
was  any  doubt  suggested  as  to  the  appellant  having  a  valid  agree- 
ment for  a  lease,  but  that  on  one  of  these  occasions,  when  he  was 
informed  that  the  delay  in  the  preparation  of  the  agreement 
was  attributable  to  the  *  respondent's  solicitor.  Crawler  *  247 
suggested  that  the  appellant  should  write  to  him  a  letter 
asking  for  the  agreement,  so  that  Crawter  might  show  it  to  the 
respondent's  solicitor.  The  appellant  accordingly,  on  the  26th 
April,  1852,  sent  to  Crawter  the  following  letter :  '^  I  have  the 
honour  to  apply  to  you  for  the  agreement  regarding  this  house 
which  you  were  good  enough  to  say  should  be  forwarded  to  me.  I 
trust  you  will  not  think  me  troublesome,  but  I  am  anxious  on  the 
subject,  as  the  time  is  drawing  nigh."  In  reply,  Crawter,  on  the 
30th  April,  sent  Ihe  following  letter :  "  ^  Greyhound  '  and  premises. 
I  find  it  is  as  far  back  as  1849  that  I  reported  to  the  Rev.  Mr. 
Wiiarton,  since  which  changes  have  taken  place,  and  he  has  now 
requested  me  to  view  the  premises  for  the  purpose  of  arranging 
the  fulure  letting,  which  I  hope  to  do  one  day  nexl  week,  and  will 
then  see  you."  In  consequence  of  this  letter  the  appellant's  solici- 
tor called  upon  Crawter,  who  then  stated  that  the  respondent  did 
not  regard  the  agreement  of  1849  as  binding  or  conclusive  ;  but 
if  the  appellant  would  write  him  a  letter,  he  (Crawter)  would 
communicate  with  the  respondent,  and  ascertain  what  he  was  dis- 
posed to  do,  or  to  that  effect. 

On  the  18th  May,  1852,  in  accordance  with  this  suggestion,  the 
appellant  sent  to  Crawter  a  letter,  in  which  he  recapitulated  the 
circumstances  as  above  set  forth,  and  claimed  performance  of  the 
agreement.  In  answer,  Crawter  received  a  letter  from  the  re- 
spondent, in  consequence  of  which  he  sent  to  the  appellant  the 
following  letter,  dated  22d  May,  1862 :   "  In  reply  to  your  letter 
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of  the  18th  instant,  I  beg  to  inform  you  I  have  to-day  seen  the 

Rev.  Mr.  Wliarton  on  it,  and  he  desires  me  to  say  that  he  considers 

there  is  nothing  decided  as  to  the  terms  of  leftting  you  the  premises 

from  midsummer  next ;  and  lie  concluded  long  since,  not 

*  248    hearing  any  thing  upon  the  subject,  that  the  *  transaction 

in  1849  had  all  blown  over,  and  was  at  an  end.  Property 
at  Sydenham  has  much  improved  since  1849,  and  other  changes 
have  taken  place.  Amongst  others  the  water  supply,  and  the 
removal  about  to  take  place  of  the  Crystal  Palace,  &c.  I  am 
now  instructed  to  give  publicity  to  the  letting,  in  order  that  Mr. 
Wharton  may  obtain  the  fair  market  value  of  the  property,  which 
is  all  he  requires ;  and  all  that  has  previously  transpired  goes  for 
nothing." 

On  the  28th  May,  Crawter  sent  the  appellant  a  formal  note  of 
the  terms  at  that  time  required  for  the  premises.  These  terms 
were  at  once  refused,  and  the  performance  of  the  arrangement  of 
1849  was  insisted  on.  Possession  of  the  premises  was  demanded 
for  the  respondent  on  the  24th  June,  1852,  and  in  November  an 
action  of  ejectment  was  brought  to  recover  possession  of  them. 
On  the  5th  December,  1852,  the  appellant  filed  his  bill  (which  was 
afterwards  amended),  and  after  setting  forth  the  above  facts,  prayed 
that  the  respondent  might  be  decreed  to  grant  to  the  appellant  a 
lease  pursuant  to  the  agreement  of  1849,  and  might  be  restrained 
from  further  proceedings  with  the  ejectment. 

The  respondent,  on  the  28th  January,  1853,  put  in  his  answer, 
and  after  stating  (among  other  things)  that  Crawter  was  not  his 
agent,  and  had  no  authority  from  him  to  act  in  that  capacity 
in  the  matter,  admitted  the  writing  of  the  several  letters  therein 
mentioned,  and  set  forth  the  letter  of  the  7th  July,  1849,  and 
stated  that  his  solicitor  had  no  other  instructions  from  Crawter  for 
preparing  an  agreement,  except  that  he  should  prepare  a  draft 
agreement  for  his  (the  respondent's)  consideration,  and  that  he 
never  intended  to  agree  to  any  proposal  for  a  lease  till  he  had  been 
advised  by  his  solicitor  as  to  the  conditions  and  terms  which  ought 
to  be  inserted  therein ;  and  he  thereby  stated,  in  answer  to 

*  249    an  interrogatory  requiring  him  to  set  *  forth  the  instruc- 

tions,  and  the  writing  containing  the  instructions  referred 
to  in  Crawter's  letter  of  the  20th  September^  1849,  that  Crawter 
had  given  to  Gregson  (the  respondent's  solicitor)  as  instructions 
the  paper  writing  commencing  with  the  words  ^*  Memorandum  of 
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terms  for  an  agreement  for  a  lease,"  as  above  mentioned  ;  and  he 
also  stated  that  he  proceeded  throughout  on  the  understanding 
that  an  arrangement  would  be  made  by  the  appellant  with  Messrs. 
Meux  for  the  purchase  of  the  remainder  of  Uieir  term  in  the 
premises,  and  that  therefore  the  lease  for  twenty-one  years  would 
commence  immediately ;  and  he  also  stated  that  he  thought  it 
probable  he  might  have  told  Taylor,  the  agent  for  Meux  and  Com- 
pany, that  he  was  not  in  a  situation  to  entertain  a  proposal  to  grant 
a  new  lease  of  the  premises  to  Messrs.  Meux  until  he  had  decided 
as  to  accepting  or  declining  the  terms  proposed  by  the  appel- 
lant ;  and  he  also  stated  that  he  concluded  from  not  having  heard 
any  thing  of  the  matter  for  above  two  years  that  the  appellant  had 
been  unable  to  arrange  with  Messrs.  Meux  for  the  purchase  of 
the  remainder  of  their  term,  and  consequently  knew  that  the  re- 
spondent would  not  grant  him  a  lease  on  the  terms  proposed  in 
1849. 

Replication  was  filed,  witnesses  were  examined  on  behalf  of 
the  appellant,  but  the  respondent  did  not  examine  any  witness  on 
his  behalf. 

Some  time  in  1852  it  appeared  that  the  respondent  obtained  from 
Crawter  a  letter  which  the  respondent  had  written  to  Crawter  in 
1849,  on  the  subject  of  the  lease  proposed  to  be  granted  to  the 
appellant.  This  letter  the  respondent  destroyed.  The  respondent 
was  called  by  the  appellant  as  witness,  and  in  the  course  of  his 
examination  gave  tlie  following  account  of  the  destruction  of  the 
letter :  — 

^^I  can  give  no  reason  for  destroying  the  letter  mentioned 
in  18th  and  19th  paragraphs  of  my  answer,  except  that  I 
*  was  not  asked  to  return  it.  My  impression  is,  that  I  think  *  250 
I  wished  to  see  it  again,  from  thinking  it  related  to  the  time 
at  which  the  increased  rent  was  to  commence ;  there  being  some 
difference  between  me  and  Mr.  Crawter  as  to  our  understanding 
of  what  the  plaintiff,  Mr.  Ridgway,  meant  upon  that  point.  I 
think  I  destroyed  this  letter  some  time  in  the  year  1852.  I  should 
think  that  it  was  returned  to  me  for  my  examination  a  few  days 
before  I  destroyed  it.  I  cannot  remember  whether  I  read  the 
letter  before  I  destroyed  it." 

Oro99  examined.  —  '^  I  certainly  say  that  that  letter  contained 
nothing  authorising  Mr.  Crawter  to  make  any  agreement  or  ac- 
knowledgment that  any  agreement  had  been  made  ;  I  never  gave 
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Mr.  Crawter  any  authority  to  make  any  agreement  with  the  plain- 
tiff  on  my  behalf." 

The  cause  was  heard  before  Vice-Chancellor  Stuart,  who  on  the 
19th  July,  1853,  made  a  decree  for  specific  performance ;  which  on 
appeal  was,  on  the  22d  December,  1853,  reversed  by  the  Lord  Chan- 
cellor, and  the  appellant's  bill  ordered  to  be  dismissed  (3  De  O., 
M.  &  G.  677). 

Tlie  present  appeal  was  then  brought. 

The  case  was  twice  argued ;  in  1856  by  Mr.  Roundell  Palmer 
and  Mr.  Lewis  for  the  appellant,  and  the  Solicitor-General  (Sir 
R  Bethell)  and  Mr.  Bacon  for  the  respondent ;  and  again  in  1857 
by  Mr.  R.  Palmer  for  the  appellant,  and  the  Solicitor-General  (Sir 
R.  Betliell)  for  the  respondent.  As  the  circumstances  of  the  case 
were  very  fully  discussed  in  the  judgments,  it  has  been  deemed 
proper  to  give  but  an  epitome  of  both  arguments. 

For  the  appellant  it  was  contended :  Tlie  questions  here  are, 
first,  whether  there  was  any  contract  at  all  ?  Secondly,  whether 
the  person  who  made  it  was  sufficiently  authorised  thereto ;  or  if 
not,  whether  what  he  did  was  afterwards  recognised  by  the 
*  251  principal  ?  Thirdly,  whether  *  there  was  any  objection, 
under  the  Statute  of  Frauds,  to  the  appellant's  right  to  a 
decree  ?  And  fourthly,  whether  such  an  objection  was  open  to  the 
defendant  without  having  been  expressly  pleaded  ? 

As  to  the  first,  it  is  submitted  that  the  letter  of  Crawter  of  the 
20th  September,  1849,  is  sufficiently  connected  with  the  "  instruc- 
tions "  given  by  Crawter  to  Gregson  to  constitute  a  binding  and 
valid  contract,  for  taken  together  they  express  the  terms  of  the 
contract,  and  leave  nothing  further  to  be  added. 

Secondly,  Crawter,  the  person  who  made  this  contract,  had  suffi- 
cient authority  to  make  it.  The  appellant  was  directed  to  com- 
municate with  him  as  the  respondent's  man  of  business,  and  the 
communications  made  to  him  after  he  had  made  his  report  enti- 
tled him  to  conclude  the  agreement ;  and  he  so  construed  them, 
for  he  sent  instructions  to  Gregson,  the  respondent's  solicitor,  to 
prepare  the  lease.  Nothing  was  there  left  undetermined  between 
the  parties.  The  respondent  himself  had  recognised  the  correct- 
ness of  what  Crawter  did,  and  had  declared  to  the  agent  of 
Messrs.  Meux,  that  the  house  was  irrevocably  gone  from  them, 
and  that  he  had  let  it  to  some  one  else.     This  showed  that,  in  fact, 
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the  authority  of  Crawter  was  fully  recognised  by  Wharton,  and 
that  Wharton  himself  considered  that  Crawter  had  made  a  com- 
plete contract. 

Thirdly,  there  is  no  objection  here  under  the  Statute  of  Frauds, 
Tawney  v.  Orawther,^  The  statute  does  not  require  that,  in  order 
to  be  an  agreement,  it  should  be  formally  put  into  writing,  and 
signed,  but  that  there  shall  be  a  signed  memorandum  of  it.  The 
letters  here  comply  with  that  condition.  There  is  here  a  fuller 
compliance  with  the  statute  than  in  Western  v.  SuaselL^ 
Welfard  v.  *  Beazely  *  shows  that  there  need  be  no  particu-  *  252 
lar  form  of  words,  or  of  signature.  In  Owen  y.  Thomas,^ 
a  letter  to  a  party's  own  attorney,  stating  the  substance  of  the 
agreement,  was  held  sufficient  under  the  statute.  Morgan  v.  Hol-^ 
ford^  Fowle  v.  Freeman^  CHhbinB  v.  The  Board  of  Management  of 
the  Northeastern  Metropolitan  Asylum^  were  all  cases  where  no 
complete  and  formal  agreement  had  been  signed,  and  yet  it  was 
held  that  a  valid  contract  had  been  constituted.  There  was,  how- 
ever, a  sufficient  signature  here  according  to  the  principles  laid  down 
in  Saunderson  v.  Jackson.^  And,  in  Jackson  v.  Lowe^  where  there 
was  a  dispute  about  the  quality  of  the  sacks  of  flour  delivered, 
a  letter  written  by  the  attorney  for  the  defendant  was  connected 
with  one  written  by  the  plaintiff,  and  the  two  thus  connected  to- 
gether were  held  to  constitute  a  written  contract  within  the  Statute 
of  Frauds.  Allen  v.  Bennet  ^^  is  to  the  same  effect.  Dohell  v. 
Hutchinson^  where  the  question  was  fully  discussed,  lays  down  the 
rule  that  two  papers  may  be  connected  together  so  as  to  form  one 
contract,  if  the  paper  which  is  signed  refers  to  another  paper  which 
contains  the  terms  of  the  contract.  CUnan  v.  Coohe^  Howard  v. 
Brailhwaite^  and  Beaufort  v.  Neeld^^  all  proceed  on  the  principle 
that  a  man  may  not  lightly  disavow  an  agent  on  whose  apparent 
authority  he  has  allowed  another  party  to  deal. 

Then  comes  the  question,  whether  this  defence  is  open  to  the 
party  without  pleading  it.    No  one  doubts  that  the  Statute 
of  Limitations  must  be  pleaded  ;  so  must  the  *  Statute  of   *  253 

»  S  Brown,  C.  C.  161.  •  2  B.  &  P.  288. 

•  3  Ve«.  &  B.  187.  •  1  Bing.  9. 

•  3  Atk.  508.  »  8  Taunt.  169. 
«  3  Mjlne  &  K.  853.  "  3  A.  &  £.  855. 

•  1  Smale  &  6. 101.  ^  1  Sch.  &  L.  22. 

•  9  Vet.  851.  »  1  Ves.  &  B  202  -  209. 
»  11  Beav.  1.  "12  Clark  &  F.  248. 
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Frauds.  Both  admit  the  existence  of  a  document,  i^nd  both 
prevent  the  remedy  upon  it.  The  answer  here  admits  the  whole 
of  the  facts,  except  that  of  Wharton  giving  authority  to  Grawter. 
If  so,  then  the  answer  did  not  put  the  case  on  the  mere  legal  in- 
sufficiency of  the  agreement,  and  the  statute  ought  to  be  pleaded. 
There  is  certainly  nothing  in  the  books  of  pleading  in  equity  that 
show  sucli  a  defence  can  be  set  up  without  pleading  it.  In  Mit- 
ford  on  Pleading  ^  it  is  said,  '^  The  statute  may  be  pleaded  in  bar 
of  a  suit  to  which  the  provisions  of  the  Act  apply/'  and  then  in* 
stances  are  given.  Fonblanque  on  Equity  ^  treats  the  matter  in  the 
same  way.  Lord  Eldon  suggests  the  same  thing  by  his  observa- 
tions in  Cooth  V.  Jackion^  and  Skinner  v.  MDouall  ^  shows  that 
;where  a  party  did  not  expressly  claim  the  benefit  of  the  statute  he 
was  not  entitled  to  it.  Clinan  v.  Cooke^  has  no  bearing  on  this 
point. 

For  the  respondent  it  was  argued,  first,  that  there  never  was  a 
completed  agreement  between  these  parties.  Second.  But,  if  there 
was  any  kind  of  concluded  agreement,  it  was  made  through  the 
medium  of  a  person  who  was  not  authorised  to  make  it.  Third. 
If  there  was  any  such  agreement,  it  could  not  be  proved  in  evi- 
dence, because  there  was  no  writing  signed  by  the  defendant,  or 
by  any  one  lawfully  authoi'ised  by  him.  Fourthly.  This  bill  is  an 
attempt  to  enforce  an  abandoned  transaction,  and  that  after  an  in- 
terval of  time  sufficient  to  show  that  the  plaintifi*  had  long  since 
given  up  any  intention  to  act  on  the  agreement. 

As  to  the  first  point.    There  is  no  document  constituting  an 

agreement  and  including  the  terms  which  the  parties  had 
*  254    finally  determined  on  between  themselves.  Every  thing  *  was 

left  undecided.  To  the  last  the  appellant  postponed  deter- 
mining, because  he  said  the  terms  were  too  high  and  the  time  too 
short.  The  letter  of  September,  1849,  and  the  instructions  to 
Gregson,  even  if  connected  together,  do  not  constitute  a  complete 
agreement.  The  reference  made  by  one  paper  to  another  must, 
for  such  a  purpose,  be  perfectly  clear,  and  the  intention  expressed 
in  that  which  is  to  form  the  contract  must  be  final.  Sugden, 
"  Vendors  and  Purchasers."  ^ 

>  3  ed.  p.  215,  4  ed.  p.  265.  «  2  De  6.  &  S.  265. 

*  5  ed.  vol.  1,  p.  1S8.  *  1  Sch.  &  L.  22. 

•  6  Vea.  12.  •  10  ed.  171,  11  ed.  120. 
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As  to  authority,  Grawter  expressly  denies  that  he  had  more 
authority  than  to  communicate  the  terms  of  his  report.  That  re- 
port was  not  communicated  to  Gregson  for  the  purpose  of  prepar- 
ing an  agreement  according  to  its  tenor,  but  to  enable  Gregson  to 
advise  with  the  respondent  upon  it.  There  was  no  agreement 
signed,  nor  any  made  in  substance  so  as  to  be  signed.  What 
Wharton  said  to  Taylor  cannot  be  relied  on  as  recognising  the 
authority  of  Grawter  and  the  contract  made  by  him  ;  it  was  merely 
said  to  get  rid  of  his  importunity,  and  cannot  be  held  to  be  binding 
on  Wharton. 

Here  the  transaction  has  been  abandoned  so  long  that  equity 
will  not  now  enforce  the  alleged  agreement.  Southcombe  t.  7%e 
Bishop  of  Exeter.^  There  the  delay  in  asking  for  specific  perform- 
ance was  from  17th  July,  1842,  to  30th  August,  1843,  and  Vice- 
Chancellor  Wigram  thought  that  delay  too  great.  In  Walker  y. 
Jeffreys^  the  same  learned  Judge  had  previously  dismissed  a  bill 
where  there  had  been  a  delay  of  two  years.  lu  Watson  v.  Reid^ 
where  the  bill  had  not  been  filed  for  above  a  year  after  a  notice 
firom  the  intended  purchaser  that  he  should  abandon  the  con- 
tract, it  was  dismissed.  In  Eads  v.  Williams^^  *  these  de-  *  256 
cisions  were  referred  to,  and  recognised  by  the  present  Lord 
Ghancellor. 

As  to  the  Statute  of  Frauds,  the  case  of  Welford  v.  Beazely  ^ 
merely  shows  that  where,  in  the  body  of  the  deed,  there  is  an  ex- 
press stipulation  that  A.  will  do  a  certain  thing,  the  deed  will  be 
binding  on  A.  for  that  purpose,  though  A.  appears  to  sign  it  mere- 
ly as  a  witness.  Here  there  was  no  signature  of  the  respondent 
in  any  character  whatever.  The  rule  of  law  is  best  stated  in  Boy- 
dell  y.  Drummond^  where  a  signed  book  was  not  allowed  to  be  con- 
nected with  an  unsigned  printed  prospectus,  because  such  connec- 
tion could  only  be  established  by  parol  evidence.  Clinan  v.  Cooke  ^ 
followed  the  same  principle,  and  Dobell  v.  Hutchinson  ^  laid  down 
the  express  rule  that  where  two  papers  were  to  be  connected  to- 
gether by  reference,  the  words  of  reference  must  be  sufficient  of 
themselves  to  identify  the  document.  No  doubt  if  the  thing  exists 
in  one  paper  you  may  by  evidence  show  that  it  corresponds  with 

1  6  Hare,  213.  *  3  Atk.  503. 

'  1  Hare,  341.  *  11  £ast,  142. 

*  1  Buss.  &M.  236.  '  1  Scb.  &  L.  22. 

«  4  De  G.,  M.  £c  G.  674.  •  3  A.  &  £.  355. 
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the  description  of  it  contained  in  another  ;  Taumey  v.  Crwffther^ 
Western  v.  Russell;^  but  the  two  must  be  plainly  and  indisputably 
connected  together. 

Then  as  to  pleading  the  statute.  It  is  only  necessary  to  be 
pleaded  in  one  particular  case,  and  that  is  where,  by  admitting  the 
agreement  in  the  answer,  you  release  the  plaintiff  from  producing 
any  further  testimony  of  it,  and  come  under  the  necessity  of  pro- 
tecting yourself  from  the  effect  of  it  by  pleading  that  'the  agree- 
ment is  not  enforceable  under  the  statute.     W(H>d  v.  Midgley? 

*  256  *  Mr.  R,  Palmer y  in  reply.  —  Western  v.  Ruesell^  Jach- 
9on  y.  Lowe^  and  BaydeU  y.  Drummond^  do  not  show  that 
the  whole  agreement  to  be  enforced  must  be  so  put  in  writing  as 
to  exclude  any  necessity  for  parol  eyidence.  If  different  writings 
refer  to  each  other,  they  may  be  connected  by  parol  eyidence  so  as 
to  make  the  agreement  complete.  All  that  is  required  is,  that  the 
connection  between  them  should  not  be  of  a  doubtful  kind.  It  is 
not  doubtful  here. 

There  has  been  no  delay  such  as  to  preyent  a  suit  for  the  per- 
formance of  the  agreement,  and  whateyer  delay  there  was  is 
attributable  to  the  respondent  and  his  agents. 

June  26. 

The  Lord  Chancellor,  after  fully  stating  the  circumstances 
of  the  case,  and  the  decision  in  the  Court  below,  said :  The 
ground  upon  which  I  proceeded  was,  that  eyen  assuming  Crawter 
had  authority  to  contract,  and  supposing  that,  in  the  exercise  of 
that  authority,  he  had  entered  into  a  written  contract,  still  tHat 
was  not  a  contract  so  entered  into  as  to  be  binding  within  the 
Statute  of  Frauds,  and  that,  consequently,  upon  that  ground  the 
Vice-Chancellor's  decree  was  wrong.  I  will  presently  state  what 
yiew  I  take  of  the  former  part  of  the  case  ;  but  I  wish  to  begin  by 
stating  that  in  my  opinion  on  the  point  as  to  the  Statute  of  Frauds, 
I  came  to  a  wrong  conclusion,  and  I  think  it  infinitely  better  to 
state  that  at  once  than  to  do  that  which  would  not  be  creditable 
to  the  Judge,  and  certainly  would  be  extremely  inconyenient  to  the 
public,  to  try  to  explain  away  and  make  out  distinctions  where 

^  d  Brown,  C.  C.  161.  «  3  Yes.  &  B.  1S7. 

•  3  Ves.  &  B.  187.  »  1  Bing.  9. 

•  6  De  6.,  M.  &  G.  41.  •  11  East,  142. 
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distinctions  do  not  really  exist.  I  have  no  hesitation 
^  in  saying,  that  upon  looking  at  the  case  attentively,  I  *  257 
think  that  I  did  not  sufficiently  advert  to  this  fact,  that  the 
instructions  which  were  sent  to  Mr.  Gregson  were  written  instruc- 
tions ;  and  the  authorities  lead  to  this  conclusion,  that  if  there  is 
an  agreement  to  do  something,  not  expressed  on  the  face  of  the 
agreement  signed,  that  something  which  is  to  be  done  being  in- 
cluded in  some  other  writing,  parol  evidence  may  be  admitted  to 
show  what  that  writing  is,  so  that  the  two  taken  together  may  con-, 
stitute  a  binding  agreement  within  the  Statute  of  Frauds.  For 
instance,  I  think  that,  supposing  it  had  been  made  out  distinctly 
that  Wharton  had  said  to  Crawter,  ^^  I  will  be  bound  by  any  agree- 
ment you  make  for  me,"  and  that  Crawter  had  then  said,  "  I  make 
an  agreement  that  you  shall  grant  a  lease  according  to  the  terms 
that  I  have  sent  to  Mr.  Gregson,"  that  would  have  been  a  good 
agreement,  if  signed  by  Crawter  as  his  authorised  agent,  so  as  to 
bind  Wiiarton,  although  the  terms  of  the  agreement  did  not  ap- 
pear upon  the  face  of  the  instrument  so  signed. 

Tliat  has  been  established  in  several  cases  that  were  referred  to 
in  the  argument,  and  it  is  quite  unnecessary  for  me  to  refer  to 
them  over  again  ;  two  of  them  are  quite  sufficient  to  illustrate  the 
doctrine.  One  is  the  case  of  AUen  v.  Bennet^  in  the  Common 
Pleas,  decided  in  the  time  of  Lord  Chief  Justice  Gibbs.  There  a 
traveller  for  a  certain  firm  in  London  went  down  into  the  country 
in  order  to  sell  some  of  his  employer's  goods,  and  entered  the 
terms  of  sale  of  the  goods  in  the  book  of  the  shop-keeper,  the 
buyer  in  the  country,  and  afterwards  the  merchant  in  London, 
whose  traveller  had  so  entered  and  signed  the  terms  in  the  book  of 
the  buyer,  wrote  a  letter  to  the  agent  recognising  and  refer- 
ring to  that  as  being  a  contract ;  *  referring  to  it  in  such  a  *  258 
manner  that  the  two  writings  were  considered  as  being 
united  together,  and  in  consequence  the  Court  of  Common  Pleas 
held,  that  that  was  a  sufficient  signing  to  take  the  case  out  of  the 
operation  of  the  Statute  of  Frauds,  not  indeed  of  the  section  which 
we  have  now  under  consideration,  but  of  the  17th  section  to  which 
exactly  the  same  principle  would  apply. 

Tlien,  my  Lords,  there  was  a  case  of  Dobdl  v.  HuJtchvMon?  which 
went  exactly  upon  the  same  principle.  There,  the  defendant 
having  put  up  a  thing  for  sale  by  auction,  the  plaintiff  entered 

1  S  Taunt  169.  *  3  A.  &  £.  355. 
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into  a  written  agreement  signed  by  himself,  to  purchase  it  upon 
certain  specified  terms.  It  turned  out  that  Hutchinson,  the  d<»- 
fendant,  had  not  a  title  which  authorised  him  to  sell,  and  conse- 
quently, that  he  could  not  complete  the  sale ;  but  in  the  corre- 
spondence which  took  place  afterwards,  several  letters  referred  to 
the  terms  which  had  been  signed  by  Dobell,  the  plaintiff,  as  being 
the  terms  which  were  then  subsisting  between  them,  and  the 
Court  of  Queen's  Bench  held  that,  parol  evidence  being  givea 
to  show  what  the  terms  were  to  which  Hutchinson  referred  in 
his  letters,  the  two  might  be  taken  together,  so  as  to  bind  Hutch- 
inson, and  to  show  that  that  was  the  written  paper,  signed  by 
the  plaintiff,  to  which  he  referred  as  being  the  terms  of  the  con- 
tract. 

Now  adopting  that  principle  in  this  case,  I  confess  I  think  it 
quite  clear  that  if  there  was  authority  given  by  the  defendant  to 
Grawter  to  agree  to  grant  a  lease,  and  if  Crawter,  in  the  exercise 
of  that  authority,  entered  into  an  agreement  to  grant  a  lease  in 
the  terms  of  the  instructions  which  he  gave  to  Oregson,  parol  evi- 
dence showing  what  those  instructions  were,  and  that  they  were 
written  instructions,  would  be  sufiicient  to  take  the  case  out  of  the 
Statute  of  Frauds.-  It  is  always,  of  course,  a  source  of 
*  259  much  *  regret  to  fall,  as  I  have  fallen,  into  an  error.  I 
think  that  the  cause  of  it  was,  that  I  did  not  sufficiently 
advert  to  the  fact  that  those  instructions  were  written  instruc- 
tions. 

My  Lords,  I  came  to  that  conclusion  in  giving  judgment  iu  the 
Court  below,  and  I  pointed  out  that  if  the  matter  had  rested  upon 
the  parol  testimony  of  Crawter,  Wharton,  and  Ridgway  alone,  I 
should  have  had  extreme  difficulty  in  coming  to  the  conclusion 
that  tliere  was  either  authority  or  contract.  In  the  view  I  then 
took  of  the  case,  it  was  not  necessary  for  me  to  decide  that,  but  I 
stated  that  the  strong  inclination  of  my  opinion  was  that,  coupling 
all  the  testimony  together,  there  was  enough  to  show  that  some- 
thing had  passed  between  Wharton  and  Taylor,  the  agent  of 
Messrs.  Meuz  and  Company,  sufficient  to  prove  that  there  had  been 
authority  to  contract.  Of  course  that,  so  far  as  the  plaintiff  was 
concerned,  was  immaterial,  because  I  was  of  opinion  against  the 
plaintiff  on  the  other  grounds. 

When  the  case  was  argued  before  your  Lordships  last  year,  I 
came  very  strongly  to  that  opinion ;    and  though  I  have  been 

[198] 


BIDGWAY  V,  WHABTON.  *259 

wrong  upon  the  point  as  to  the  Statute  of  Frauds,  yet  I  think  that 
if  I  had  more  maturely  considered  the  other  point,  which,  when 
the  case  was  before  me  in  the  Court  of  Chancery,  it  was  not  neces- 
sary for  me  to  consider,  I  should  have  come  to  an  opposite  conclu- 
sion to  that  at  which  I  then  arrived ;  for,  upon  looking  at  all  the 
evidence,  I  think  that  the  strong  weight  of  evidence  goes  to  show 
that  there  was  neither  authority  nor  contract.  The  case  was  then 
heard  before  my  noble  and  learned  friend  on  my  left  hand,  and 
myself,  and  though  I  did  not  exactly  communicate  with  him  so  as 
to  know  what  were  his  views,  from  the  observations  which  fell  from 
him  in  the  course  of  the  argument,  I  rather  inferred  that  that  was 
also  his  opinion. 

I  was  extremely  unwilling  to  give  a  judgment  that 
^should,  to  the  parties  at  least,  have  the  appearance,  *260 
though  your  Lordships  would  not  suppose  it,  of  my  seem- 
ing to  be  desirous,  admitting  myself  wrong  in  one  part  of  the 
case,  to  try  to  save  myself  from  the  effect  of  that  error  by  finding 
against  the  plaintiff  upon  another  point,  and  therefore,  I  was  ex- 
tremely anxious  to  have  the  matter  reargued,  when  I  might  direct 
my  attention  particularly  to  that  point  (though  I  did  not  copfine 
myself  to  it  exclusively),  for  I  had  almost  satisfied  myself  that 
upon  the  other  point,  as  to  the  Statute  of  Frauds,  I  was  wrong.  I 
was  consequently  anxious  to  have  the  case  reargued  by  one  coun- 
sel on  each  side,  and  that  has  been  done  in  the  present  session, 
and  wo  have  had* the  advantage  of  having  the  presence  of  more 
noble  and  learned  lords  than  were  present  at  the  former  argument. 
And,  my  Lords,  having  attended  to  this  case  with  great  anxiety, 
for  fear  I  shoiild,  unknown  to  myself,  endeavour  to  take  a  view 
which  should  be  favourable  to  the  result  at  which  I  had  before 
arrived  (though  upon  different  grounds),  after  all  that  caution,  I 
am  bound  to  say  that  the  conclusion  at  which  I  have  arrived  is 
that  there  is  no  sufficient  evidence  either  of  authority,  or,  if  of 
authority,  of  contract. 

My  Lords,  I  think,  in  the  first  place,  that  it  is  not  proved  that 
Wharton  gave  to  Crawter  any  authority  to  bind  him  (Wharton) 
to  any  thing.  In  examining  this  part  of  the  case,  we  must  con- 
sider ourselves  as  a  jury,  and  as  performing  the  same  functions  as 
if  the  matter  had  arisen  upon  a  trial  at  Nisi  Prius.  I  cannot  listen 
to  the  suggestion,  and  I  am  sure  that  your  Lordships  will  not,  that 
upon  this  point  there  can  be  any  difference  between  law  and  equity. 
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The  question  is  one  of  fact.  Supposing  this  to  be  an  action 
brouglit  by  Ridgway  for  damages  for  breach  of  this  contract,  has 
he  or  has  he  not  given  evidence  of  a  kind  to  satisfy  a  jury  that 

any  authority  was  given. 
*.  261  *  Now,  in  order  to  prove  this  authority,  the  plaintiff  ex- 
amined, two  witnesses,  and  they  are  witnesses  quite  compe- 
tent to  speak  to  the  facts  if  they  are  honest  witnesses ;  and  they 
are  not  only  competent,  but  they  are  the  only  persons  who  can 
speak  to  the  point  of  authority,  namely,  first,  the  person  who  is 
alleged  to  have  given  the  authority,  and  secondly,  the  person  who 
is  alleged  to  have  received  the  authority.  They  are  both  ex- 
amined, and  they  both  positively  deny  that  any  authority  was  given 
such  as  is  contended  for  by  the  plaintiff.  Crawter  says  :  ^^  After  I 
had  sent  in  my  report,"  that  was  at  the  end  of  May  or  the  begin- 
ning of  June, ''  the  defendant  called  upon  me.  I  do  not  remem- 
ber the  date.  I  think  in  June,  he  said,  *  You  may  see  Mr.  Ridg- 
way  (the  plaintiff)  upon  the  recommendations  in  your  report.'  I 
remember  nothing  else  in  particular ;  this  was  the  substance  of 
what  he  said,  perhaps  not  the  precise  words.  In  consequence  of 
this,  I  wrote  to  the  plaintiff,  and  he  within  a  fortnight  came  over 
to  me  at  Garshalton  ;  I  was  there  on  another  client's  business.  It 
was  on  the  26th  of  June ;  I  keep  a  memorandum  of  the  business 
of  my  clients."  He  looks  at  a  diary,  and  says :  "  I  have  now 
looked  at  my  diary,  and  there  is  no  memorandum  on  the  subject 
I  did  not  consider  the  business  of  seeing  the  plaintiff  of  impor- 
tance. I  have  not  my  memorandum  book  here.  I  cannot  say 
whether  there  is  any  entry  with  regard  to  the  plaintiff's  business 
on  that  day  in  that  book.  To  the  best  of  my  TecoUection,  I 
have  not  made  any  statement  to  the  defendant  or  his  solicitors 
a3  to  whether  there  is  an  entry  of  this  business  on  that  day 
in  that  book,  when  I  and  the  plaintiff  met  at  Garshalton." 
That  is  what  he  says.  Now,  if  tlie  case  rests  upon  that,  of 
course  there  is  no  evidence  whatever  of  authority ;  Crawter  de^ 

nies  it. 
*  262  Then,  my  Lords,  the  defendant  himself  is  examined,  *  and 
what  he  says  is  this :  ^^  I  did  not  know  that  Mr.  Crawter 
had  sent  any  document  or  memorandum  to  Mr.  Gregson  until 
some  time  in  the  year  1852.  I  did  not  communicate  to  Crawter 
any  thing  about  the  triangular  piece  of  land  after  receiving  the 
letter  of  the  7th  July,  1849.    After  receiving  that  letter,  I  think  I 
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must  have  let  Mr.  Crawter  know  that  he  was  at  liberty  to  Ikj  the 
whole  particulars  before  Mr.  Gregson  ;  I  have  not  the  least  recol- 
lection that  I  did  so." 

These  being  the  only  two  witnesses  examined,  if  such  an  action 
had  been  brought  in  a  Court  of  law,  and  the  plaintiff  had  rested 
his  case  upon  the  evidence  of  these  two  witnesses,  it  is  quite  clear 
that  upon  the  point  of  fact,  the  plaintiff  must  have  been  nonsuited. 
It  is  his  business  to  prove  that  Crawter  had  authority,  and  the 
only  witnesses  whom  he  called  are  Crawter  and  Wharton,  one  of 
whom  denies  that  he  received,  and  the  other  that  he  gave,  any 
authority.  How  can  the  plaintiff  upon  that  evidence  rely  upon  his 
having  proved  authority. 

When  the  matter  was  previously  before  me,  I  expressed  what  I 
now  express,  that  it  was  impossible  to  arrive  at  the  conclusion  that 
Crawter  had  authority ;  but  I  was  much  struck  with  the  evidence 
that  was  given  by  the  other  witness  called  by  the  plaintiff,  namely, 
Taylor,  the  agent  of  Messrs.  Meux  and  Company.  Mr.  Taylor 
says,  that  "  he  (Taylor)  went  ou  behalf  of  Messrs.  Meux  to  ask  for 
a  lease  from  Wharton,  but  Wharton  told  him  '  that  he  had  finally 
agreed  with  that  other  party.'  I  was  satisfied  the  house  was  finally 
disposed  of;  L  understood  from  Mr.  Wharton  that  the  terms  at 
which  he  had  let  the  house  were  extravagantly  high."  Now, 
coupling  that  with  the  fact  that  Crawter  had  negotiated  with  the 
plaintiff,  as  if  authorised  by  Wharton,  I  was  very  much  struck 
with  that  as  materially  altering  the  view  which  the  rest  of 
the  evidence,  if  *  taken  alone,  would  have  induced  me  to  *  268 
form.  I  have  given,  however,  the  fullest  attention  to  this 
evidence,  and  liow  for  the  first  time  I  must  make  up  my  mind  upon 
it,  and  in  my  opinion  that  evidence  never  could  be  held  to  counter- 
vail the  absolute  negative  of  authority  given  by  Crawter  and 
Wharton  in  their  examination,  because  I  think  that  it  is  so  consist- 
ent with  human  nature  that  Mr.  Wharton,  understanding  from 
Crawter  that  this  negotiation  had  been  going  on,  and  being  fully 
persuaded  that  it  would  end  in  a  final  agreement,  does  not  enter 
into  details  with  Taylor,  but  tells  him,  "  I  have  finally  agreed." 
That  was  in  a  certain  sense  perfectly  true  ;  they  were  negotiating 
about  it,  and  I  dare  say  that  Wharton  had  no  doubt  in  his  mind 
but  that  it  would  end  in  an  agreement ;  and  the  remark  may  be 
applied  to  this  which  is  used  by  Lord  Eldon  in  one  case,  namely, 
that  these  sorts  of  statements  made  to  tliird  parties  are  very  little 
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to  be  Velied  upon,  for  they  are  very  frequently  made  merely  to  get 
rid  of  the  importunity  of  these  persons. 

The  question  therefore  is,  whether  upon  these  three  witnesses 
being  called  to  sustain  an  action  in  a  Court  of  law,  jurymen  would 
be  justified  in  saying  that  there  had  been  any  authority  given  to 
Grawter  ?  I  am  of  opinion  that  they  would  not,  and  that  being  so, 
in  my  opinion,  sitting  as  a  Court  of  equity,  it  is  not  competent  to 
us  to  come  to  a  different  conclusion. 

In  that  state  of  things  there  is  an  end  of  the  case ;  because,  there 
being  no  authority,  the  question  whether  there  was  an  agreement 
formally  entered  into  or  not  is  unimportant.  But  I  must  say  that 
I  was  much  struck  by  the  consideration  that  if  there  was  any 
authority,  there  really  was  nothing  that  could  be  considered  as  an 
agreement.  I  quite  agree  with  the  doctrine,  as  being  a  good  doc- 
trine, both  in  law  and  at  equity,  that  if  parties  have  entered 
*  264  into  an  agreement,  *  they  are  not  the  less  bound  by  that 
agreement  because  they  say,  we  sent  it  to  a  solicitor  to  have 
it  reduced  into  form ;  but  when  the  parties  negotiate  and  do  not 
say  so,  the  mere  fact  that  they  do  send  it  to  a  solicitor  to  have  the 
matter  reduced  into  form,  affords  to  my  mind  generally  cogent 
evidence  that  they  do  not  intend  to  bind  themselves  till  it  is  re- 
duced into  form.  That,  however,  is  a  question  of  fact  which  must 
depend  upon  the  circumstances  of  each  particular  case. 

There  was  a  case  much  relied  upon  on  that  subject,  the  case  of 
Fowle  V.  Freeman^  that  appears  to  me  to  be  correctly  decided,  and 
I  think  that  is  a  decision  which  would  have  been  come  to,  and 
ought  to  have  been  come  to  in  a  Court  of  law,  as  well  as  in  a 
Court  of  equity.  There  the  parties  had  been  negotiating,  Fowle 
for  the  purchase,  and  Freeman  for  the  sale  of  a  large  estate,  and 
finally,  tliere  having  been  some  previous  negotiations  which  did 
not  end  in  an  agreement,  they  met  together  on  the  12th  of  March, 
1803.  Freeman  then  signed  this  document :  **  I  agree  to  sell  to 
Mr.  Fowle  my  estate,  tithes,  and  manor  at  Chute  Lodge,  together 
with  the  woods,  trees  and  fixtures  (except  Cadley  Cottage), 'for 
the  sum  of  27,000/.  upon  the  following  conditions."  Then  the 
conditions  are  all  enumerated,  and  he  signed  the  document,  and 
then  he  added  a  letter  to  his  solicitor  desiring  him  to  prepare  a 
proper  agreement  for  Mr.  Fowle  and  himself  to  sign,  and  to  deliver 
to  the  bearer  an  abstract  of  his  title.    That  was  a  valid  agreement 

*  9  Ves.  851. 
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to  all  intents  and  purposes.  Tliej  might  well  wish  to  have  it  in  a 
more  formal  way,  but  the  direction  to  the  solicitor  to  hand  over  an 
abstract  of  tlie  title,  and  his  positively  signing  the  agreement,  make 
it  perfectly  clear  that  the  parties  meant  that  agreement  to 
bind  them,  although  the  formal  agreement  *  was  signed  *  265 
afterwards.  That  was  the  conclusion  at  which  Sir  William 
Grant  arrived,  and  at  whicli  I  should  myself  have  arrived.  * 

My  Lords,  there  was  a  previous  case  of  which  I  cannot  say  the 
same,  with  all  deference  to  the  very  high  authority  by  whom  the 
case  was  decided ;  I  alhide  to  the  case  of  Tawney  v.  Crowther}  I 
do  not  hesitate  to  say  that  the  conclusion,  in  point  of  fact,  at 
which  Lord  Thurlow  there  arrived  was  wrong,  and  I  think  from 
what  Lord  Bedesdale  afterwards  says  of  that  case,  that  Lord  Thur- 
low was  not  himself  satisfied  with  it,  but  that  he  considered  it  a 
Tery  doubtful  case.  That  was  a  case  in  which  the  defendant 
Crowther  was  seised  of  a  liouse  called  the  White  Hart  Inn,  in 
Benson,  in  the  county  of  Oxford,  which  he  was  desirous  of  selling. 
Mr.  Morell,  an  attorney  at  Oxford,  was  employed  by  the  plaintiff 
to  treat  for  the  purchase  of  it.  Morell  agreed  to  give  and  Crow- 
ther agreed  to  take  11002.,  and  it  was  agreed  between  them  that  the 
agreement  should  be  reduced  into  writing  in  order  to  be  signed  ; 
it  was  accordingly  reduced  into  writing,  but  Crowther  wishing  to  re- 
ceive the  rent  due  at  Michaelmas,  possession  was  not  to  be  delivered 
till  then,  but  the  defendant  declared  that  his  word  was  as  good  as 
Lis  bond,  and  that  he  should  be  in  Oxford  on  Tuesday  morning, 
and  would  then  call  on  Morell  and  sign  the  agreement.  He  did 
not  however  call,  and  he  would  not  sign  the  agreement.  To  the 
bill  the  defendant  pleaded  the  Statute  of  Frauds,  but  Lord  Thur^ 
low  there  held,  for  reasons  which  I  need  not  go  into,  that  the 
Statute  of  Frauds  did  not  apply,  and  that  the  case  was  taken  out 
of  the  Statute  of  Frauds,  from  the  circumstances  to  which  he  al- 
luded. Then  the  bill  was  answered,  and  the  case  came  on  a  see- 
ond  time,  and  is  again  reported  in  the  same  volume,^  and 
then  *  the  Lord  Chancellor  says :  '^  The  question  turns  on  *  266 
two  points,  1st,  as  it  stands  under  the  Statute  of  Frauds  ; 
2d,  independently  of  the  statute.  And  first  as  to  the  Statute  of 
Frauds  ;  it  is  an  easy  question  taken  by  itself.  A  good  deal  of  in- 
genious argument  has  been  made  use  of  to  prove  that  the  letter  is 
insufficient  to  take  it  out  of  the  Statute  of  Frauds.     If  the  letter 

^  8  Brown,  C.  C.  161.  ■  3  Brown,  C.  C.  SIS. 
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contains  the  terms  of  the  agreement,  or  if  it  refers  to  another 
paper  which  contains  the  terms,  that  is  sufficient,  for  I  am  of 
opinion  that  if  a  letter  refers  so  clearly  to  an  agreement  as  to  show 
what  was  meant  by  the  parties,  where  the  existence  of  tlie  paper  is 
proved  by  parol,  that  will  take  the  case  out  of  the  statute."  That 
is  the  ground  on  which  I  now  advise  your  Lordships  to  act  upon 
the  question  as  to  the  Statute  of  Frauds  here.  Then  Lord  Thur- 
low  says :  "  Then  how  is  the  fact  ?  Crowther  writes  a  letter  refer- 
ring to  a  paper  in  his  own  possession,  and  promises  to  perform  ; 
such  a  letter  would  be  sufficient  to  draw  them  from  the  objectiou 
that  the  promise  is  not  in  writing. »  Then,  independent  of  the 
statute,  if  a  letter  now  will  bind  the  party,  before  the  statute  a 
parol  agreement  would  have  been  binding.  The  question  is 
whether  here  is  sufficient  to  raise  a  contract  tliat  will  bind.  If  the 
letter  cannot  be  referred  to  the  agreement,  or  does  not  contain 
proper  terms,  I  cannot  treat  it  as  out  of  tlie  statute,  but  I  confess, 
on  what  appears  here,  the  papers  do  refer  to  that  agreement,  and 
contain  a  promise  to  perform  it ;  the  defendant  did  intend  by  the 
letter  to  raise  a  confidence  that  the  agreement  should  be  performed. 
If  he  had  meant  only  to  treat  further,  it  would  not  have  taken  it 
out  of  the  statute,  being  only  ad  referendum,  but  no  doubt  he 
liieant  to  refer  to  the  agreement  which  had  been  reduced  to  writ- 
ing, and  which  he  had  carried  away  with  him."  The  question  is 
whether  all  the  parties  meant  that  to  be  a  conclusive  agree- 
ment. 
*  267  *  Now,  my  Lords,  whether  the  parties  meant  that  to  be  a 
concluded  agreement  was  a  question  of  fact,  and  in  the  case 
of  Clinan  v.  Coohe^  which  was  referred  to  in  the  argument  here. 
Lord  Redesdale  has  some  very  pertinent  remarks  on  the  case  of 
Tawney  v.  Crowther.  He  says :  ^  "  There  the  agreement  was  prepared 
in  writing,  the  defendant  declined  to  sign  it,  but  he  wrote  a  letter 
which  Lord  Thudow  said  he  relied  on  as  referring  to  the  written 
paper  containing  the  terms  of  the  agreement,  and  lie  thought  that 
letter  was  tantamount  to  signing  the  written  agreement,  which 
written  agreement,  by  the  by,  was  in  the  defendant's  own  hands. 
It  is  a  misfortune  that  persons  publishing  reports  of  cases  in 
equity  do  not  take  the  trouble  of  looking  into  the  decrees  ;  in  that 
case  Lord  Tliurlow,  though  he  pronounced  that  decree,  yet  he 
gave  the  defendant  his  costs  provided  he  conseiited  to  deliver  up 

1  1  Sch.  &  L.  22.  *  Page  S3. 
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possession  within  a  certain  time  ;  his  Lordship  was  diffident  of  his 
opinion,  and  intimated  that  he  did  so  to  secure  against  an  appeal, 
the  property  being  but  small,  and  this  shows  that  he  did  consider 
that  as  a  doubtful  case,  otherwise  it  would  be  extraordinary  that 
the  defendant  should  have  his  costs  where  he  was  wrong.  How- 
ever, Mr.  Brown  h  is  not  taken  any  notice  of  that  circumstance 
which  I  am  sure  was  as  I  hare  stated  it.  I  have  often  discussed 
that  case,  and  I  never  could  bring  my  mind  to  agree  with  Lord 
Tliurlow's  decision,  for  this  reason  :  he  considered  the  letter  tan- 
tamount to  a  signing  of  the  agreement.  I  thought  the  true  mean- 
uig  of  it  was,  I  will  not  bind  myself,  but  you  shall  rely  on  my  word. 
The  case  is  not  very  accurately  reported  ;  however,  it  appears  to 
me  strong  in  favour  of  the  opinion  I  entertain  in  this  case,  suppos- 
ing Lord  Thurlow  to  be  right." 

*  Now,  my  Lords,  in  this  conflict  of  authority  between  *  268 
Lord  Thurlow  and  Lord  Redesdale,  I  confess  that  I  think 
Lord  Redesdale's  decision  is  much  more  consonant  with  good 
sense  and  with  the  ordinary  feelings  and  habits  of  mankind  than 
Lord  Thurlow's.  I  again  protest  against  its  being  supposed,  be- 
cause persons  wish  to  have  a  formal  agreement  drawn  up,  that 
therefore  they  cannot  be  bound  by  a  previous  agreement,  if  it  is 
clear  that  such  an  agreement  has  been  made ;  but  the  circum- 
stance that  the  parties  do  intend  a  subsequent  agreement  to  be 
made,  is  strong  evidence  to  show  that  they  did  not  intend  the  pre- 
vious negotiations  to  amount  to  an  agreement.  That,  my  Lords, 
I  think,  is  the  doctrine  applicable  to  this  case ;  because,  even  if 
Crawter  had  authority  to  grant  a  lease,  I  think  that  sending  to 
the  solicitor  to  desire  him  to  prepare  an  agreement  does  not  show 
that  Crawter  intended  by  that  to  bind  his  principal,  but  rather 
that  he  left  it  to  the  solicitor  to  prepare  an  agreement,  in  order 
that  when  they  met,  the  matter  might  be  properly  discussed.  I 
dare  say  that  neither  Crawter  nor  Wharton  had  any  doubt  that 
the  agreement  prepared  would  be  one  which  the  parties  would 
be  ready  at  once  to  accept. 

My  Lords,  upon  the  grounds  which  I  have  stated,  I  am  of  opin- 
ion that,  upon  both  points,  the  plaintiff  has  failed  in  making  out 
his  case.  Either  one  of  them  would  be  sufficient  to  disentitle  him 
to  the  relief  which  he  has  asked.  I  must  say  further  (though  I 
have  not  considered  the  point  sufficiently  to  bind  myself  by  any 
opinion  I  may  express  upon  it),  I  think  it  extremely  doubtful 
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whether  this  is  a  case  in  which  your  Lordships  ought  to  interfere 
by  affording  the  relief  of  specific  performunce.  It  is  said  that  Mr. 
Wharton  would  have  raised  no  objection  if  the  Crystal  Palace  had 

not  been  built.  Mr.  Wharton  may  certainly  have  thought, 
^  269   '^  I  should  never  *  have  been  called  upon  to  complete  this 

agreement,  if  the  Crystal  Palace  had  not  been  built/'  b^ 
cause  this  agreement  was  entered  into  in  1849,  and  without  dis- 
cussing about  Messrs.  Meux's  lease,  it  is  quite  clear  that  the 
original  contemplation  was  that  the  improvements  should  take 
place  immediately.  But  nothing  is  done  for  two  years.  Now,  it 
is  extremely  doubtful  whether  Mr.  Wharton  could  enforce  any 
thing  against  Mr.  Ridgway  after  that  lapse  of  time;  and  what 
appears  to  me  to  have  been  passing  in  Mr.  Wharton's  mind  is 
this ;  this  negotiation  had  been  going  on  for  some  time,  and  had 
reached  such  a  point  that  he  thought  that  in  all  probability  it 
would  be  immediately  concluded,  but  after  that  time,  hearing 
nothing  of  Mr.  Ridgway  for  two  years,  he  supposed  that  it  was  all 
at  an  end  ;  and  I  think  that  is  borne  out  by  what  he  states  in  his 
evidence,  that  he  never  heard  of  any  instructions  being  sent  to  the 
solicitor,  and  that  nothing  more  passed  upon  the  subject  till  1852, 
just  before  the  time  when  the  bill  was  filed. 

The  result  of  all  this,  in  my  opinion,  is,  that  the  plaintiff  is  dis- 
entitled to  the  relief  for  which  he  asks,  not  upon  the  ground  which 
I  stated  as  the  ground  of  my  judgment  in  the  Court  of  Chancery, 
but  upon  the  ground  that  there  was  no  authority  given  to  Mr. 
Crawter  to  contract,  and  that  if  authority  was  given  no  contract 
had  been  entered  into  ;  therefore  I  move  your  Lordships  that  the 
appeal  be  dismissed. 

Lord  Brougham.  —  I  entirely  agree  with  my  noble  and  learned 
friend  upon  all  the  points  to  which  he  has  directed  the  attention  of 
your  Lordships.  I  must,  in  the  first  place,  express  my  very  great 
satisfaction  at  the  candid  manner  in  which  my  noble  and  learned 

friend  has  dealt  with  the  case  as  regards  the  change,  or  at 
*  270    least  the  modification  of  *  his  opinion  since  he  heard  the 

case  in  the  Court  below.  I  would  that  all  Judges  showed 
equal  candour,  and  that  if  any  thing  happened  to  alter  their  opin- 
ion, they  would  state,  as  he  has  done,  fairly  and  openly,  and  in  a 
manly  manner,  their  change  of  opinion,  and  not  attempt  to  main- 
tain, at  the  expense  of  the  law  as  well  as  of  the  suitors,  their  own 
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apparent  consistency  against  the  facts,  the  result  of  which  has 
been  a  good  deal  of  bad  law  to  be  found  in  our  books,  and  not  a 
little  delay  in  rectifying  errors,  which  ought  in  the  first  instance  to 
have  been  set  right,  instead  of  being  delayed,  sometimes  year  after 
year,  with  the  intention  of  making  it  appear  that  they  had  not 
originally  fallen  into  mistakes,  to  which  all  mortals.  Judges  as  well 
as  others,  are  liable. 

When  this  case  came  before  your  Lordships  last  session,  I  was 
inclined  strongly  to  the  opinion  that  upon  both  points  the  case  of 
the  plaintiff  had  failed.  The  points  are,  whether  or  not  Grawter 
had  authority,  and  if  he  had  authority,  whether  he  entered  into  a 
final  or  a  binding  contract ;  because,  with  respect  to  the  Statute  of 
Frauds,  supposing  the  contract  was  final  and  binding,  I  may  as* 
sume  that  enough  was  done  to  take  the  case  out  of  the  statute. 
It  is  not  binding  unless  it  is  binding  according  to  the  statute,  or  in 
some  way  in  conformity  with  the  requisitions  of  the  statute,  but 
there  must  in  either  case  be  a  binding,  that  is,  a  final  contract. 
The  first  question  is,  had  Mr.  Crawter  authority  ?  and  the  second 
question  is,  if  he  had  authority,  did  he  enter  into  a  final  contract  7 
Upon  both  points  the  plaintiff,  that  is  the  present  appellant,  must 
establish  the  affirmative  if  he  is  to  succeed.  If  upon  either  he 
fails,  he  fails  altogether. 

Now,  my  Lords,  I  certainly,  contrary  to  the  opinion  of  my  noble 
and  learned  friend,  though  we  never  came  to  any  discussion 
about  it,  had  a  strong  opinion  that  Mr.  Grawter  *  had  not  *  271 
authority.  That  opinion  has  been  confirmed  upon  further 
consideration.  That  is  a  mere  question  of  fact.  If  it  had  been  a 
question  tried  at  Nm  Priu8y  it  would  have  been  left  to  the  jury  to 
say,  "  Does  this  evidence  show  that  there  was  authority  given  by 
Mr.  Wharton  to  Mr.  Grawter  ?  "  My  opinion  was,  that  a  jury, 
and  we  are  now  placed  in  the  position  of  a  jury,  ought  in  this  case 
to  have  come  to  the  conclusion  that  there  was  not  authority  given 
to  Mr.  Grawter. 

If  we  are  quite  clear  that  there  was  not  sufficient  authority 
given  to  Mr.  Grawter,  cadit  qiuestioy  because  it  does  not  signify  . 
whether  the  contract  there  entered  into  was  final  or  not,  or, 
if  final,  whether  under  the  statute  it  was  binding  or  not.  But 
my  opinion,  taking  it  altogether,  though  upon  that  perhaps 
there  might  be  more  doubt,  was  at  that  time,  and  is  now,  that 
something   remained  to  be  done  before  the  parties  considered 
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that  Mr.  Crawter  and  Mr.  Wharton,  the  principal  of  Mr.  Crawter, 
had  contracted,  and  that  therefore  there  was  not  a  final  con- 
tract. 

My  Lords,  in  reference  to  the  case  which  has  been  referred  to  of 
Fowle  V.  Freeman^  which  was  before  Sir  William  Grant,  my  noble 
and  learned  friend  has  justly  observed  that  that  does  not  touch 
this  case.  There  can  be  no  objection  whatever,  I  apprehend,  to 
that  judgment. 

With  respect  to  the  other  case,  of  Tawney  v.  Orowther^  I  can 
hardly  say  that  Lord  Bedesdale  and  Lord  Thurlow  are  in  conflict, 
for  I  am  strongly  inclined  with  Lord  Bedesdale  to  think  that  Lord 
Thurlow  had  great  distrust  in  the  judgment  given  in  that  case. 
But  be  that  so  or  not,  supposing  that  it  was  not  so,  but  that  Lord 
Thurlow  was  quite  clear  that  he  was  right,  and  had  no  doubt 
whatever  upon  the  subject,  I  am  strongly  inclined  to  agree  with 
Lord  Redesdale  and  not  with  the  judgment  of  Lord  Thur- 
low. 
*272  *With  respect  to  the  point  in  the  case  which  has  been 
last  alluded  to,  viz.  whether  this  was  a  case  in  which  a 
specific  performance  could  have  been  granted  with  reference  to 
the  circumstances  adverted  to  by  my  noble  and  learned  friend,  it 
is  wholly  unnecessary  to  go  into  that,  for,  quite  independently  of 
that,  upon  the  first  point,  whether  there  was  any  authority,  and 
upon  the  second  point,  whether  there  was  any  final  contract 
entered  into,  I  am  clearly  of  opinion  against  the  appellant,  and 
I  think  that  judgment  must  be  given  for  the  respondent ;  but  of 
course  we  say  nothing  about  costs  :  from  the  circumstances  of  the 
case,  we  ought  to  affirm  the  judgment  of  the  Court  below,  but 
without  costs. 

Lord  St.  Leonards.  —  My  Lords,  I  had  not  the  advantage  of 
hearing  the  original  argument  in  this  case,  when  it  was  heard 
before  my  noble  and  learned  friend  on  the  Woolsack,  and  my 
noble  and  learned  friend  opposite,  nor,  on  the  other  hand,  do  I 
.  labour  under  the  disadvantage  of  having  then  formed  an  opinion 
upon  the  case  which  I  had  subsequently  found  it  difficult  to 
remove. 

The  questions  in  this  case  are  first  of  all.  Was  there  sufficient 
authority  given  to  Crawter  as  agent  of  the  defendant  to  bind  the 

>  9  Yes.  852.  >  8  Brown,  C.  C.  161,  81S. 
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defendant,  and  next,  in  the  document  which  Orawter  prepared  on 
bis  behalf  did  he  enter  into  a  final  and  conclusive  agreement. 
And  then  there  is  the  question  upon  the  Statute  of  Frauds,  which 
I  understood  mj  noble  and  learned  friend  to  refer  to  in  his  judg- 
ment.   There  are  therefore  three  questions  raised  in  this  case,  the 
two  which  I  have  mentioned,  and  the  third,  which  turns  upon 
whether  Wharton  could  take  advantage  of  the  statute  in  question, 
and  say  that  there  had  not  been  an  agreement  binding  under 
the  statute.    In  the  turn  which  the  case  *  has  now  taken,    *  278 
that  point  would  probably  not  arise.     Upon  the  appeal  re- 
versing the  decision  of  the  Vice-chancellor,  my  noble  and  learned 
friend  on  the  Woolsack  thought  it  unnecessary  to  decide  the  first 
point,  but  expressed  his  opinion  that  Wharton  must  be  taken 
either  to  have  given  Grawter  an  authority  to  contract,  or  at  all 
events  to  have  so  conducted  himself  towards  Ridgway  as  to  be 
estopped  from  disputing  such  authority.     Upon  the  second  point, 
he  thought  it  clear  that  Grawter  never  entered  into  any  binding 
contract  at  all ;  by  ^^  binding  contract,"  meaning  a  written  con- 
tract signed  by  himself  as  the  defendant's  agent.    And  upon  the 
third  point,  my  noble  and  learned  friend  held  that  the  Statute  of 
Frauds  was  an  available  defence  for  Wharton.    It  was  upon  these 
grounds,  which  we  are  now  called  on  to  examine,  that  the  judg- 
ment of  the  Yice-Chancellor  was  reversed.     I  now  understand  my 
noble  and  learned  friend  to  take  a  difierent  view,  not  merely  that  he 
has  changed  his  opinion  (and  I  agree  with  my  noble  and  learned 
firiend  opposite  in  what  he  has  said  as  to  the  candid  manner  in 
which  my  noble  and  learned  friend  on  the  Woolsack  has  expressed 
his  change  of  opinion),  but  at  the  same  time  I  understand  him 
not  merely  to  have  changed  his  opinion,  but  to  have  taken  a  dif- 
ferent view  entirely  ;  because,  as  I  understand,  the  second  objec- 
tion that  he  took  was,  that  there  was  not  a  sufficiently  binding 
agreement  within  the  statute,  that  is,  that  there  was  within  the 
meaning  of  the  parties  a  binding  contract,  a  contract  signed  by 
Grawter,  as  the  defendant's  agent ;  there  was  a  concluded  agree- 
ment, and  a  contract  binding  independently  of  the  statute,  but 
there  was  not  a  binding  contract  within  the  statute,  not  because 
the  terms  were  not  agreed  upon,  but  because  the  written  agree- 
ment was  not  signed,  and  my  noble  and  learned  friend  deciding 
this  case  in  the  Goui*t  below  thought  that  the  statute  was 
*  available.    That  third  point  is  now  removed  from  discus-    *  274 
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8ion,  because  we  all  seem  to  agree  that  if  there  was  a  con- 
cluded agreement  it  was  within  the  statute  a  sufficiently  binding 
agreement.  Upon  that  we  cannot  entertain  any  doubt.  Wliether 
or  not  it  was  a  concluded  agreement  is  another  question,  and  that 
is  a  question  depending  not  simply  upon  the  parol  testimony, 
which  we  must  recollect  is  the  testimony  of  the  parties  them- 
selves, for  Mr.  Crawter,  Mr.  Wharton,  and  Mr.  Ridgway,  indepen- 
dently of  Mr.  Taylor,  are  all  parties.  We  have,  therefore,  as  wit- 
nesses, those  who  are  interested  in  the  property,  and  Taylor  is 
interested  in  reference  to  character.  We  shall  therefore  find  it 
'  impossible  to  arrive  at  a  safe  conclusion  upon  this  important  ques- 
tion, without  looking  through  the  whole  res  gestce^  that  is,  not 
simply  the  parol  testimony,  but  the  parol  testimony  with  the  writ- 
ten testimony  that  we  have  before  us,  by  which  the  former  must 
be  tested, 
k  Was  Crawter  an  agent  lawfully  authorised  to  bind  Wharton  in 
this  matter  ?  Crawter,  Wharton,  and  Ridgway  were  all  examined, 
and  there  would  be,  no  doubt,  considerable  difficulty  in  establish- 
ing the  agency,  if  Ridgway's  case  depended  wholly  on  the  deposi- 
tions. Wharton,  after  much  explanation,  swears  that  he  never 
gave  Crawter  any  authority  to  make  any  agreement  with  Ridgway 
on  his  behalf,  and  Crawter  deposes  that  he  never  had  authority  to 
conclude  terms  ;  on  the  other  hand,  Ridgway  swears  that  in  May, 
1849,  Wharton  said  to  Ridgway,  that  he  would  see  his  agent  Craw- 
ter, who  did  his  business  for  him,  and  whatever  he  did  would  be 
satisfactory  to  him,  as  he  was  a  very  honourable  man.  He  said 
also,  that  Ridgway  was  to  treat  with  Crawter  ;  that  he  managed 
his  business  for  him.  Upon  cross  examination,  he  said  that  Whar- 
ton told  him  he  was  to  treat  with  Crawter.  Crawter  told 
*  275  him  at  Carshalton  that  he  had  authority  from  Wharton  *  to 
let  the  house  upon  the  terms  in  the  report ;  and  upon  re- 
examination, he  said  that  Wharton  never  told  him  that  Crawter 
had  not  authority  to  make  a  binding  agreement ;  he  never  asked 
Wharton  if  Crawter  had  such  authority  ;  he  did  not  think  it  neces- 
sary. 

Let  us  now  endeavour  with  the  light  afforded  by  the. acts  of  the 
parties  and  upon  the  other  evidence,  to  ascertain  upon  which  side 
the  truth  lies.  Crawter  is  a  land  agent,  and  acted  as  such  for 
Wharton.  It  was  pressed  upon  the  House  at  the  bar  that  Crawter 
was  Ridgway's  witness,  but  still  we  must  bear  in  mind  the  capacity 
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in  which  he  acted.  Now  Crawter  being  Wharton's  agent,  Mr. 
Gregson  was  his  solicitor,  and  it  is  material  to  observe,  that  Whar- 
ton swears  that  he  never  had  any  communication  with  Gregson 
about  letting  the  inn  to  Ridgwaj  until  1852  ;  so  that  if  Whartoa 
had  any  agent  in  the  matter  authorised  to  bind  him,  it  must  be 
Crawter.  When  Messrs.  Meux  declined  to  renew  their  lease,  and 
Ridgway  applied  for  one,  Wharton  saw  his  surveyor,  as  he  terms 
him,  and  directed  him  to  go  over  to  Sydenham  on  a  day  named, 
for  the  purpose  of  looking  at  the  "  Greyhound,"  and  receiving  any 
communications  which  Ridgway  might  be  disposed  to  make ;  and 
Wharton  communicated  this  arrangement  to  Ridgway  by  a  letter 
of  the  17th  of  May,  1849.  On  the  22d  of  May,  Wharton  wrote  a' 
letter  to  Crawter,  which  throws  some  light  on  the  nature  of  the 
authority  of  the  latter.  That  letter  was  in  these  terms.^  That 
letter,  to  start  with,  is  important  to  show  that  Wharton  did,  in 
matters  of  business,  pin  his  faith  on  his  agent  Crawter,  and  that 
his  opinion  would  be  followed  by  him. 

*  Crawter  attended  at  Sydenham,  and  made  a  written    *  276 
report  to  Wharton,  dated  the  7th  of  June,  1849,  and  rec- 
ommended   certain    terms  to  be   offered  to   Ridgway,  which   I 
shall  have  occasion  to  refer  to  more  fully  in  examining  the  second 
question. 

Up  to  this  time  it  is  clear  that  Crawter  was  acting  as  the  sur^ 
veyoror  land  agent,  and  that  his  recommendations  to  his  employer 
did  not  in  any  manner  bind  the  latter.  But  according  to  Crawter's 
evidence,  Wharton  after  the  report  said  to  him,  "  You  may  see 
Ridgway  upon  the  recommendations  in  your  report."  On  the  22d 
of  June,  Crawter  wrote  to  Ridgway  that  he  had  been  requested  by 
Wharton  to  see  him  vrith  respect  to  his  proposition  as  to  the  new 
lease  ;  so  that  at  that  time  there  was  a  clear  proposition  in  regard 
to  the  new  lease,  and  he  made  an  appointment  thereon,  and  added 
that  he  would  take  the  papers  so  that  they  might  talk  the  matter 
over.  This  then  was  the  commencement  of  the  treaty ;  the  meet- 
ing took  place,  but  no  agreement  was  come  to ;  Ridgway  objected  to 
the  terms  recommended  in  the  report  and  asked  time  to  consider. 

Ridgway  remaining  silent,  Crawter  wrote  to  him,  on  the  2d  of 
July,  this  letter :  "  Please  to  recollect  you  have  not  written  to  me 

'  "  I  beg  you  will  see  MesBrs.  Meux.  The  gentleman  who  does  mach  business 
for  the  firm  is  accustomed  to  take  ample  care  of  their  interest.  I  hope  you  will 
kindly  remember  this  in  any  transactions  with  them,"  &c. 
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with  respect  to  the  terms  for  the  agreemeut  as  arranged  when  we 
met  on  Tuesday  last  at  Garshalton ;  I  cannot  do  any  thing  until 
you  do  write."  The  word  "  written  "  in  the  original  is  under^ 
scored,  and  seems  to  show  Orawter's  desire  to  get  a  written  accept- 
ance of  the  terms  offered.  The  answer  was  manifestly  to  settle 
the  question  whether  Ridgway  would  accept  or  reject  ^^  the  terms 
for  the  agreement,"  which  were  clearly  those  recommended  in  the 
report,  but,  as  we  shall  presently  see,  Bidgway  had  particularly 

objected  to  that  term  of  the  proposed  agreement  which 
*  277    would  hare  excluded  from  the  lease  the  triangular  *  piece. 

We  must  bear  in  mind  that  we  are  now  confining  our  in- 
quiry to  the  fact  of  agreeing,  not  considering  what  were  the  terms 
finally  agreed  upon. 

This  letter  shows  a  considerable  advance.  It  was  thus  answered 
by  Ridgway,  on  the  8d  of  July,  that  is,  the  next  day :  '*  Sir, 
I  beg  to  apologize  for  not  writing  to  you  before  this;  but  it 
has  been  a  subject  of  great  consideration  on  my  part ;  the  short- 
ness of  the  lease,  the  proposed  outlay,  and  having  worked  very 
hard  for  the  last  fourteen  years  with  so  little  profit  or  advan- 
tage, I  certainly  should  feel  very  much  obliged  to  you  if  you  would 
allow  me  a  longer  term  of  lease ;  if  not,  I  must  submit  to  your 
terms,  and  will  thank  you  to  draw  up  the  agreement  at  once,  as 
you  proposed."  This  letter  clearly  shows  that  Ridgway  considered 
that  he  was  treating  with  Orawter  as  an  authorised  agent ;  he  asks 
Grawter  to  allow  him  a  longer  term  of  lease,  if  not,  he  (Ridgway) 
must  submit  to  Orawter's  terms,  and  he  requests  him  ^'  to  draw 
up  the  agreement  at  once,  as  you  proposed."  It  is  impossible 
that  the  English  language  could  more  clearly  express  the  impres- 
sion of  a  party  that  another  person  with  whom  he  is  dealing  is 
authorised  to  act  as  his  agent  when  he  says,  I  deal  with  you  as  an 
honourable  man,  but  you  press  me  very  hard ;  if  you  will  give  me 
better  terms  I  shall  feel  very  much  obliged  to  you,  but  I  am  in 
your  hands ;  I  am  dealing  with  you  as  lawfully  authorised  to  act, 
and  ^^  I  should  be  very  much  obliged  to  you  if  you  will  allow  me 
a  longer  term."  He  is  clearly  treating  with  Crawter  as  a  person 
who  was  agent  for  the  defendant,  having  his  full  authority ;  he 
says,  "  If  not,  I  must  submit "  —  to  what  ?  "  to  your  terms,"  to 
Orawter's  terms  ;  ^*  and  I  will  thank  you  to  draw  up  the  agreement 
at  once,  as  you  proposed." 
There- is  no  doubt  that  that  document  shows  that  the  party  deal- 
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ingy  on  the  one  side,  with  another  person  affecting  to  be  an 
agent,  believed  him  to  be  a  fallj  authorised  *  agent,  and  *  278 
treated  him  as  suoh.  Now  if  this  treaty  had  ended  by 
Ridgway's  acceptance  of  Crawter's  terms,  and  if  those  terms  were 
proved,  and  there  had  been  no  difference  about  the  triangular 
piece,  Ridgway  would  clearly  have  been  bound ;  that  is  a  point  of 
law  that  can  admit  of  no  doubt.  If  there  had  been  no  dispute 
about  the  terms,  that  was  as  clear  an  acceptance  of  the  terms  con- 
tained in  the  instructions  to  Gregson  as  ever  existed  in  any  case, 
and  would  clearly  amount  to  a  binding  acceptance. 

Then  we  may  ask,  does  Crawter  undeceive  Ridgway,  and  inform 
him  that  he  is  mistaken  in  supposing  that  he  had  authority  to  offer 
terms,  or  to  draw  up  an  agreement  ?  Does  he  tell  him  in  the  let- 
ter to  which  I  am  about  to  refer,  "  I  am  only  a  surveyor,  recom- 
mending terms  for  Mr.  Wharton  to  adopt  or  not  as  he  may  think 
fit "  ?  On  the  contrary,  on  the  7th  of  July,  he  encloses  Ridgway's 
note  to  Wharton,  who  is  then  made  aware  that  Ridgway  believes 
he  is  acting  vnth  Crawter  as  Wharton's  agent  to  grant  terms,  and 
to  prepare  an  agreement  accordingly.  It  is  admitted  that  that  let- 
ter was  sent  by  Crawter  to  Wharton.  It  was  impossible  for  any 
man  of  common  apprehension  to  read  that  letter  without  seeing 
that,  if  what  is  sworn  in  this  case  be  true,  Ridgway  was  allowed 
to  remain  under  a  delusion ;  he  was  permitted  to  go  on  dealing 
with  Crawter,  whom  he  had  expressly  treated  vnth  as  an  agent 
lawfully  authorised ;  and  neither  the  agent  nor  the  principal  ever 
advanced  a  single  word  in  contradiction  or  in  explanation  of  that 
impression.  That  letter  refers  to  Ridgway's  agreement,  to  the 
terms  in  the  recommendations,  and  to  his  request  to  have  the  tri- 
angular piece  included,  which  Crawter  recommends.  Now,  that 
letter  is  a  most  important  letter.  It  is  the  letter  which  followed 
that  of  the  3d  of  July  from  Ridgway  to  Crawter,  in  which  he 
treats  him  as  having  full  authority.  In  this  letter  from 
•  Crawter  to  Wharton  himself,  he  encloses  a  copy  of  Ridg-  *  279 
way's  note,  and  says :  ^*  Ridgway  is  very  anxious  to  have 
the  triangular  piece,  containing  Oa.  3r.  12p.,  included  in  the  new 
lease,  and  as  he  agrees  to  lay  out  600Z.  in  building  and  sinking  a 
well,  and  the  other  terms,  it  is  not  an  unreasonable  request  to  have 
it  included,  and  under  all  circumstances,  I  recommend  you  to  do 
so,  and  should  you  approve,  the  agreement  can  be  prepared  in 
accordance  with  my  report,  but  including  the  Oa.  8r.  12p.,  and 
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on  hearing  from  you,  I  can  (if  it  is  your  wish)  furnish  Mr.  Greg- 
son  with  the  necessary  particulars  for  the  agreement." 

Now,  nothing  can  be  more  conclusive  than  this  letter.  After 
the  letter  I  have  read  from  Bidgway  to  Grawter,  we  have  Crawter 
writing  to  his  own  principal,  telling  him  in  the  most  explicit  lan- 
guage, that  the  terms  proposed  are  agreed  to  by  Mr.  Bidgway, 
with  the  exception  of  the  triangular  piece  ;  and  it  is  requested  that 
that  may  be  included.  Crawter  recommends  Bidgway's  request 
should  be  acceded  to,  but  he  does  not  take  upon  himself  to  act  in 
that  matter.  He  says :  ^^  If  it  is  your  wish,  I  will  furnish  Mr. 
Gregson  with  the  necessary  particulars  for  the  agreement."  This 
was  clearly  binding  at  that  moment,  not  upon  Wharton  as  regards 
the  triangular  piece,  but  clearly  there  was  a  binding  contract  on 
the  part  of  Bidgway,  as  he  said  that  he  agreed  to  the  terms  pro- 
posed. Would  not  the  parties  feel  that  he  could  not  withdraw 
from  this  if  they  were  ready  to  take  him  at  his  word  ?  Crawter 
says  it  is  very  fair  to  include  the  triangular  piece,  and  if  you  will 
authorise  me,  I  will  direct  Gregson,  your  solicitor,  to  draw  an 
agreement.  Now,  what  proof  have  we  that  that  was  adopted  and 
acted  upon  ?  If  it  was  adopted,  there  would  seem  to  be  an  end  of 
the  case  as  far  as  that  is  concerned. 

Let  us  pause  here.  Crawter  says :  ^^  Should  you  approve, 
*  280  *  the  agreement  can  be  prepared  in  accordance  with  my  re- 
port, but  including  the  triangular  piece,  and  on  hearing  from 
you,  I  can  (if  it  is  your  wish)  furnish  Mr.  Gregson  with  the  neces- 
sary particulars  for  the  agreement."  Still,  therefore,  all  depended 
upon  Wharton's  wish,  for  Crawter  could  not  act  contrary  to  his  own 
recommendations  without  Wharton's  consent.  If  he  consented,  all 
would  be  clear.  Bidgway  had  agreed  with  all  the  terms  but  one, 
and  Crawter  recommended  that  to  be  given  up.  Wharton's  acqui- 
escence would  at  once  make  a  complete  bargain. 

What  more  can  be  required  as  regards  the  question  of  agency  ? 
It  is  clear  that  Wharton  did  acquiesce,  and  Crawter  sent  written 
instructions  to  Gregson  as  terms  for  an  agreement  for  a  lease  to  be 
granted  by  Wharton  to  Bidgway.  Upon  those  terms  I  shall  have 
some  further  observations  to  submit  to  your  Lordships  upon  the 
second  question.  Crawter  says  he  had  no  more  to  do  with  the 
matter,  but  his  letter  expressly  desires  the  agreement  "  to  be  sent 
to  Messrs.  Crawter,  No.  7  Southampton  Buildings,  and  therefore 
he  acted  in  the  matter,  for  he  was  still  carrying  on  the  agency, 

[214] 


RIDGWAY  V.  WHARTON.  *280 

and  the  agreement  was  sent  to  him ;  by  whom  ?  by  Wharton's  own 
solicitor. 

This  paper  comes  out  of  the  custody  of  Wharton's  solicitor,  who 
appears  to  have  been  led  to  believe,  like  Ridgway,  that  Crawtcr 
was  an  agent  fully  authorised  by  Wharton,  for  there  are  indorsed 
in  pencil  these  words,  "  Mr.  Grawter's  terms  for  agreement  sent  to 
Mr.  Gregson,  July  80, 1849."  Grawton  deposes  that  Wharton  de- 
sired him  to  send  his  recommendations  to  Gregson  his  solicitor, 
which  he  did  on  the  80th  of  July.  It  is  observable  that  in  this 
instance  no  answer  by  Wharton  to  Grawter's  letter  to  him  of  the 
7th  of  July  is  produced ;  such  a  letter  must  have  cleared  up 
any  doubt  in  this  case,  but  unfortunately  a  letter  written  by^ 
*  Wharton  to  Grawter  in  1849,  on  the  subject  of  letting  the  *  281 
premises,  Wharton  informs  us,  does  not  now  exist.  Observe, 
the  letter  ought  to  be  in  the  custody  of  Grawter,  but  Wharton  says 
that  he  destroyed  it  in  1852  ;  he  wished  to  see  it  again,  thinking 
it  related  to  the  time  at  which  the  increased  rent  was  to  commence, 
there  being  some  difference  between  him  and  Grawter  as  to  their 
understanding  of  what  Ridgway  meant  in  that  letter.  How  im- 
portant may  that  letter  have  been  ;  and  we  are  at  liberty  to  draw 
an  inference  that  it  fully  authorised  Grawter  to  send  the  instruc- 
tions to  Gregson  as  the  terms  upon  which  Wharton,  by  his  agent, 
had  agreed  to  let  the  inn  to  Ridgway.  That  would  be  consistent 
with  all  the  facts,  and  there  could  be  no  difficulty  whatever  in  point 
of  law  in  so  treating  it.  Wharton  on  his  cross  examination  says 
that  that  letter  contained  nothing  authorising  Grawter  to  make 
any  agreement,  or  an  acknowledgment  that  any  agreement  had 
been  made.  We  shall  presently  see  how  little  reliance  can  be 
placed  upon  a  recollection  of  such  a  letter. 

But  the  matter  does  not  rest  here.  On  the  27th  of  August, 
Ridgway  wrote  to  Grawter  that  he  had  been  expecting  to  receive 
from  him  the  copy  of  the  agreement ;  he  says,  "  Will  you  be  kind 
enough  to  send  it  to  me  at  your  earliest  convenience."  Ridgway 
therefore  still  supposed,  and  acted  upon  the  belief,  that  Grawter 
was  the  agent  of  Wharton  in  this  matter.  This  letter  Grawter  ad- 
mits that  he  sent  to  Gregson,  and  it  is  indorsed,  ^*  Answered,  and 
sent  to  Oregson,  September  25.'*  Look  then  at  Grawter's  answer 
of  the  25th  of  September,  a  very  important  answer.  This  is  the 
answer  to  the  letter  of  Ridgway  of  the  27th  of  August,  applying 
for  the  agreement.    That  agreement  is  sent  to  Gregson  the  solici- 
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tor,  and  then  Crawter  writes  this  to  him  :  "  Mr.  Wharton's  solici- 
tor had  instructions  from  me,  long  since,  to  prepare  the 

*  282    agreement,  and  I  fuUj  expected  he  had  *  done  so,  but  my 

absence  from  town  has  prevented  mj  seeing  him,  but  will 
do  so  in  a  daj  or  two.  Mr.  Taylor  has  been  trying  to  learn  from 
Mr.  Wharton  the  terms  arranged  with  you,  but  which  neither  he 
nor  Messrs.  Meux  can  have  any  thing  to  do  with,  and  he  seems  to 
intimate  that  Messrs.  Meux  should  have  had  the  refusal  of  the 
premises,  but  I  can  remind  Mr.  Taylor  that  they  had  the  offer  of 
them,  and  he  on  their  behalf  declined.  It  strikes  vHe  the  less 
communication  you  have  with  Mr.  T.  the  better." 

Now,  is  that  or  is  it  not  the  letter  of  a  man  continuing  to  act  in 
the  capacity  of  an  agent  lawfully  authorised  ?  We  have  there 
Crawter,  in  the  clearest  terms  ever  penned,  writing  by  the  direc- 
tion of  his  principal.  After  long  treaty,  by  direction  of  his  princi- 
pal he  writes  to  the  solicitor  to  prepare  an  agreement ;  and  then 
when  he  is  applied  to,  he  does  not  say,  ^^  I  am  no  longer  the  agent, 
but  Gregson  ;  Wharton  means  to  advise  with  Gregson  "  ;  Wharton 
never  meant  any  such  thing  ;  Wharton  himself  swears  that  he 
never  had  any  communication  with  Gregson  about  the  agreement ; 
why  should  he  ?  Gould  any  thing  be  so  absurd  as  to  talk  to  Mr. 
Gregson  about  terms,  when  it  is  quite  clear  that  he  never  intended 
to  submit  the  terms  to  Mr.  Gregson,  but  they  were  already  agreed 
to. 

We  have  seen  the  agreement,  and  observed  the  words  used, 
^^  Instructions  from  me " ;  that  is  the  expression  which  Crawter 
uses  when  writing  to  Bidgway ;  ^*  Mr.  Wharton's  solicitor  had  in- 
structions from  me  to  prepare  the  agreement "  ;  no  longer  have  we 
the  word  ^^  recommendation  "  or  any  such  vague  expression  as  that 
used  ;  **  recommendations  "  had  ripened  into  treaty,  and  the  recom- 
mendations had  now  become  ^'  instructions,"  and  clear  and  expli- 
cit instructions  ;  and  in  this  letter  he  speaks  of  the  promise  he 
had  given,  and  we  have  the  advice  that  he  gives  Bidgway, 
and  he  speaks  of  "  terms  arranged  with  you."    This,  as  we 

*  288    *  shall  presently  see,  is  a  most  important  document  upon 

the  second  question.  And  upon  the  point  we  are  imme- 
diately considering,  it  shows  that  the  recommendations  of  Crawter 
had  been  adopted  as  the  terms  of  a  contract,  and  then  became  in- 
structions for  a  formal  agreement.  Crawter's  memory  is  not  very 
tenacious ;  he  does  not  remember  returning  any  letter  to  Wharton 
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in  1849.  When  he  sent  Ridgway's  letter  of  the  8d  July  to  Whar- 
ton, he  says  he  cannot  say  whether  he  wrote  with  this  letter,  as  he 
did  not  consider  it  of  importance,  yet  in  point  of  fact  he  wrote  and 
sent  to  Wharton  the  letter  of  the  7th  July,  which  is  of  so  much 
importance  in  this  matter.  Messrs.  Meux  and  Company  held  the 
original  lease,  and  we  have  seen  the  advice  given  by  Orawter  to 
Ridgway,  how  Taylor  was  the  man  of  business  of  the  firm,  and  he 
swears  that  in  1849  he  applied  to  Wharton  personally  for  a  renew- 
al of  their  lease  ;  Wharton  said  ^^  that  the  house  was  irrevocably 
gone  from  us,  and  that  he  had  let  it  to  some  one  else."  He  after- 
wards ascertained  from  Crawter  that  it  was  to  Ridgway.  Wharton 
told  him  he  had  finally  agreed  with  that  other  party ;  '^  I  was  satis- 
fied that  the  house  was  finally  disposed  of."  It  is  not  possible  to 
approve  of  the  conduct  of  Wharton  in  1852,  when  Messrs.  Meux's 
lease  was  about  to  expire,  and  the  property  had  become  more  valu- 
able. It  shows  the  way  in  which  the  parties  are  endeavouring  to 
evade  the  agreement  rather  than  to  perform  it.  The  question 
arose  at  last  early  in  the  year  1852,  when  the  lease  was  about  to 
expire,  in  this  way :  Ridgway  again  wrote  applying  for  the  lease  to 
Crawter,  "  Sir,  I  have  the  honour  to  apply  to  you  for  the  agree- 
ment regarding  this  house  which  you  were  good  enough  to  say 
should  be  forwarded  to  me.  I  trust  you  will  not  think  me  trouble- 
some, but  I  am  anxious  on  the  subject  as  the  time  is  drawing  nigh." 
Now  what  is  the  answer  to  this  letter?  "Sir,  —  *  Grey- 
hound,' and  premises,  —  I  find  it  is  as  far  back  *as  1849  *  284 
that  I  reported  to  the  Rev.  Mr.  Wharton,  since  which 
changes  have  taken  place,  and  he  has  now  requested  me  to  view 
the  premises,  for  the  purpose  of  arranging  the  future  letting,  which 
I  hope  to  do  one  day  next  week,  and  will  then  see  you."  Was 
there  in  the  minds  of  these  gentlemen  a  conviction  that  no  agree- 
ment had  ever  been  entered  into,  and  that  the  plaintifiT  had  no 
right  to  call  for  a  copy  of  the  agreement  ?  that  no  terms  had  been 
arranged,  and  that  Crawter  was  not  authorised  to  do  this  act  ? 
Nothing  of  the  sort ;  but  they  evade  altogether  the  performance 
of  this  solemn  agreement,  for  such  it  was,  of  which  the  parties 
had  approved,  and  they  talk  about  the  times  having  changed,  and,  of 
course,  their  opinions  changed  with  them. 

This  is  mere  evasion ;  there  was  no  prior  doubt  about  the  agree^ 
ment ;  and  in  these  cases  you  are  at  liberty  to  take  into  considera- 
tion not  only  what  the  party  does  say,  but  also  what  he  does  not 
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say.  From  his  silence  7011  may  imply  that  he  does  not  dispute, 
but  assents  to  the  claim  made.  Upon  the  whole,  then,  I  am  dear- 
ly of  opinion  that  Orawter  was  the  fully  authorised  agent  of  Whar- 
ton in  this  matter. 

The  second  question  is,  whether  Crawter  came  to  a  concluded 
agreement  with  Ridgway.  I  cannot  say  that  I  ever  saw  an  agree- 
ment framed  with  more  care  and  deliberation  than  this  agreement. 
Upon  all  the  evidence  taken  together,  I  think  this  is  as  clear  a 
case  of  agency,  on  the  whole  of  the  case,  as  I  have  ever  seen.  I 
think  if  I  had  been  upon  a  jury  I  could  have  had  no  hesitation  in 
returning  a.  verdict  for  the  plaintiff;  and  acting  here  in  the 
capacity,  in  fact,  of  a  juryman,  I  come  solemnly  to  the  same  con- 
clusion. 

That  leads  me  to  the  second  important  consideration,  whether 
there  was  a  concluded  agreement ;  because  it  would  not  be  suffi- 
cient to  show  that  Orawter  was  Wharton's  authorised  agent, 
*  285  unless  you  can  also  show  *  that  he  entered  into  a  binding 
contract.  What  I  have  already  stated  to  your  Lordships 
will  very  much  shorten  what  I  have  to  say  upon  this  point.  There 
are  two  exhibits  in  this  case,  A.  and  B.^  The  report  made  by 
Crawter  to  his  principal  contains  all  the  terms  which  he  recom- 
mends, and  upon  which  he  proposes  to  grant  a  lease  to  Ridgway 
of  the  property  in  question.  Now  let  me  observe  that  no  docu- 
ment was  ever  produced  in  any  court  in  which  the  terms  were 
more  clearly  defined  or  with  greater  accuracy  than  they  are  in 
this  document  now  before  your  Lordships.  Every  single  thing 
that  ought  to  be  provided  for  is  provided  for ;  the  terms  upon 
which  the  lease  is  to  be  granted,  —  the  sum  of  money  to  be  ex- 
pended upon  the  property,  —  the  amount  to  be  paid,  and  the 
taxes  to  be  paid ;  and  observe,  my  Lords,  another  matter,  which  is 
this,  that  when  you  have  established  the  agency  by  letters,  that 
agreement  is  to  be  construed  precisely  in  the  same  way  as  a  regu- 
lar aigreement  would  be.  The  main  binding  terms  are  provided 
for ;  no  objection  can  ever  arise  because  there  are  collateral  cir- 
cumstances which  necessarily  flow  out  of  such  agreement,  and 
which  are  not  mentioned.  If  there  was  any  thing  peculiar  it  would 
be  incident  to  the  agreement,  and  it  would  be  supplied  by  the 
Court  as  it  is  in  every  contract,  just  in  the  same  way  as  if  it  had 
been  a  regular  agreement ;  but  this  agreement  wants  nothing. 

'  A.  Crawter's  Report ;  B.  Crawter's  Instructions  to  Gregson. 
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This  is  one  of  those  rare  cases  in  which  every  thing  is  in  writings 
and  every  thing  clear,  and  every  single  term  of  a  proper  contract 
is  clear  and  explicit,  and  not  open  to  doubt.  We  see  clearly 
what  the  terms  were,  for  we  have  the  letter  of  the  3d  of  July  sub- 
mitting to  the  terms.  I  have  already  stated  that,  in  my  appre- 
hension, if  Wharton  chose  to  adhere  to  all  the  terms 
*  in  the  report,  the  letter  of  Bidgway  accepting  the  terms  *  286 
offered  would  have  bound  him ;  Crawter  tells  him  those 
were  Wharton's  terms,  and  tliere  would  have  been  therefore  a 
clear  binding  contract.  Now  Grawter's  letter  of  the  7th  of  July 
removes  altogether  the  difficulty,  because  he  recommends  Wharton, 
his  principal,  to  include  the  triangular  piece.  It  is  perfectly  clear, 
therefore,  it  is  beyond  the  possibility  of  a  doubt,  that  Wharton 
did  acquiesce,  and  that  the  instructions  show  his  acquiescence; 
and  that  which  is  sent  to  his  solicitor,  Gregson,  with  the  desire  of 
Wharton  to  have  a  regular  agreement  drawn  up,  contained  every 
single  term  which  it  would  be  necessary  to  state  in  order  to  form 
a  clear  binding  agreement.  There  is  the  letter  of  the  3d  of  July, 
which  is  an  acceptance  of  terms  by  Bidgway ;  that  is  sent  by 
Crawter  to  Wharton  on  July  the  7th,  1849. 

LoBD  Bbouoham.  —  Indorsed  by  Mr.  Gregson. 

LoBD  St.  Leonabds.  —  I  cannot  tell  that.  It  comes  into  Whar- 
ton's custody,  and  there  is  a  pencil  note  upon  the  same  letter,  and 
the  words  are  not  unimportant.  These  parties  therefore  were 
uncommonly  astonished  themselves  when  they  found  that  there 
was  no  agreement  entered  into  for  this  purpose.  Mr.  Greg- 
son understood  this  matter,  for  he  says,  in  a  letter  of  the  24th  of 
December,  1852,  that  it  appears  from  his  minute  book,  that  he 
received  instructions  as  to  the  Greyhound  Inn,  in  July,  1849,  from 
Mr.  Crawter,  and  not  personally  from  Mr.  Wharton.  Now  there 
has  never  been  any  dispute  about  the  terms.  My  Lords,  this  is 
one  of  those  singular  cases  in  which,  there  being  a  question 
whether  there  is  a  sufficient  agreement  entered  into  or  not,  there 
has  never  from  first  to  last  been  any  dispute  about  the  terms. 
There  could  not  be,  because  tlie  terms  are  so  explicit  in  the  re- 
port, that  it  was  only  with  reference  to  the  doubt  and 
difficulty  about  the .  triangular  *  piece  of  ground  that  any  *  287 
question  could  arise,  whether  it  was  included  in  the  agree- 
ment or  not.  The  question  arising  out  of  that  was  a  question  as 
to  the  intention  of  the  intending  lessor.    Then  we  should  expect 
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to  find  the  agreement  what  it  is.  Now  let  us  see  what  it  is.  I 
am  at  a  loss  to  conceive  how,  after  the  instructions  reached  the 
hands  of  Mr.  Gregson,  the  solicitor,  in  order  to  prepare  an  agree- 
ment, it  is  possible  to  contend  that  there  was  not  a  concluded 
agreement.  How  did  it  find  its  way  there  ?  By  the  direction  of 
Wharton's  own  agent ;  with  Wharton's  own  knowledge.  Let  us 
see  what  it  is.  It  was  headed,  ^^  Memorandum  of  terms  for  an 
agreement  for  a  lease  to  be  granted  by  the  Rev.  Mr.  Wharton  to 
Mr.  Mark  W.  Ridgway  '* ;  "  Terms  for  an  agreement  for  a  lease 
to  be  granted  by  Mr.  Wharton"  ;  and  all  this  is  upon  a  matter  of 
speculation  !  Then  the  premises  are  set  forth  by  acres,  roods,  and 
perches  (the  triangular  piece  included) ;  then  comes  this,  ^*  An 
agreement  for  a  twenty-one  years'  lease,  to  commence  at  the  ex- 
piration of  Messrs.  Meux  and  Company's  terms."  That  is  very 
important.  Then  follows  :  ^'  Mr.  Ridgway  to  lay  out  not  less  than 
600Z.  in  taking  down  and  rebuilding  part  of  the  Greyhound  Inn, 
viz.  two  parlours  and  rooms  over,  and  in  sinking  a  well ;  the  lease 
to  contain  covenants  to  uphold  and  keep  the  whole  of  the  premises 
in  substantial  repair,  and  so  deliver  up  the  same ;  the  rent  lOL 
clear ;  the  tenant  to  insure,  and  pay  all  the  taxes." 

In  the  course  of  my  experience,  which  has  been  considerable, 
both  in  point  of  length,  and  in  point  of  attention  to  matters  of  this 
sort,  I  have  never  seen  a  more  concluded  agreement,  as  it  appears 
to  me,  than  is  made  out  by  the  previous  evidence  in  this  case, 
and  is  contained  in  this  document.  It  contains  every  thing.  It 
would  be  a  sufiicient  agreement  to  be  specifically  performed 
*  288  in  *  a  Court  of  equity  without  the  least  doubt  being  thrown 
upon  it. 

Now,  my  Lords,  if  the  terms  of  an  agreement  are  sent  to  a 
solicitor, —  my  noble  and  learned  friend  on  the  Woolsack  says,  and 
I  do  not  at  all  differ  from  him  upon  that,  —  if  the  terms  of  an 
agreement  are  sent  to  a  solicitor  to  prepare  an  agreement,  that  is 
binding.  I  think  my  noble  and  learned  friend  has  not  stated,  and 
therefore  I  may  state,  that  the  solicitor  has  not  the  slightest  power 
to  alter  any  one  of  those  terms  which  are  thus  sent  to  him  as  in- 
structions to  prepare  a  formal  document.  He  is  bound  mechan- 
ically to  perform  the  duty  of  preparing  a  lease  according  to  those 
terms ;  and  it  would  be  a  dereliction  of  duty  if  he  attempted  to  in- 
V  troduce  any  alteration  in  those  terms,  and,  in  fact,  it  could  only 
lead  to  disputes  between  the  parties  for  which  he  must  hold  him- 
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self  responsible.  Now,  let  us  just  meet  an  objection  which  has 
been  made,  that  this  may  be  termed  an  agreement  which  was  after- 
wards to  be  executed.  I  must  altogetlier  deny,  as  strongly  as  I 
can,  that  in  my  view  it  is  possible  to  put  that  construction  upon 
it.  I  cannot  agree  that  the  facts  admit  of  it.  If  the  parties  have 
not  concluded  terms,  but  have  sent  unconcluded  terms  to  be  put 
into  form,  it  may  require  consideration  whether  that  is  binding  or 
not ;  but  the  question  is  whether  the  terms  here  were  concluded. 
My  view  is  that  the  terms  were  concluded ;  and  if  they  were  con- 
cluded, then  the  sending  of  those  terms  to  a  solicitor  to  prepare  an 
agreement  would  not  authorise  the  solicitor  to  alter  a  single  one  of 
those  terms,  but  he  must  take  them  just  as  he  finds  them.  And 
if  there  were  such  words  to  be  found  as  are  found  here,  '^  Memo- 
randum of  terms  for  an  agreement  for  a  lease  to  be  granted  by 
the  "  one  to  the  other,  I  do  not  know  that  we  could  find  stronger 
expressions  in  the  English  language,  or  expressions  that 
would  convey  more  clearly  than  this  *  document  does,  a  *289 
concluded  agreement  in  all  its  terms  to  be  carried  formally 
into  execution  by  Mr.  Gregson.  Why,  the  facts  themselres  prove 
it.  If  you  want  evidence,  as  I  have  already  said,  Wharton  swears 
that  for  two  years  he  never  had  any  communication  with  Gregson 
upon  this  question.  There  could  be  no  doubt,  therefore,  that  it 
was  a  concluded  agreement.  He  never  interfered.  Mr.  Gregson 
never  supposed  that  he  had  any  authority  to  alter  the  terms.  Mr. 
Gregson  does  not  say  why  he  did  not  prepare  the  agreement,  nor 
indeed  does  Mr.  Gregson  tell  you  that  be  did  not  prepare  the 
agreement ;  you  have  no  evidence  that  the  agreement  was  not  pre- 
pared. Of  course,  Bidgway  did  not  like  to  call  Gregson.  He  was 
forced  to  call  Crawter  as  his  witness,  but  he  did  not  like  naturally 
to  call  Gregson,  because  Gregson  was  the  solicitor  of  the  adverse 
party.  Wharton  did  not  call  his  own  attorney.  If  Gregson  had 
thought  that  he  had  any  authority,  and  he  had  been  acting  upon 
that  authority,  and  had  altered  the  terms,  or  had  not  prepared 
the  agreement,  he  might  have  said  so,  and  nothing  would  have 
been  so  easy  as  for  him  to  disprove  the  agreement. 

Wharton  did  not  communicate  with  Gregson  till  1852.  I  have 
stated,  in  the  course  of  my  observations  to  your  Lordships,  that 
where  an  agreement  is  established  by  a  plaintiff,  any  formal  mat- 
ters incidental  to  the  agreement  may  be  supplied  just  in  the 
same  way  as  in  an  original  agreement:  your  Lordships  will 

[221] 


*289  CASES  IN  THE  HOUSE  OF  LORDS. 

find  that  laid   down,  among  other  authorities,  in  Stratford   v. 
Bo%worih} 

Then  on  the  27th  of  August,  Bidgway  urges  Crawter  to  let  him 

have  a  copy  of  the  agreement,  and  Crawter  writes  to  Gregson,  on 

the  27th  of  September :  we  have  already  seen  Grawter's  letter  that 

binds  Wharton.   Now  Grawter  is  his  agent.    Crawter  writes 

*  290    to  Wharton  for  authority  to  *  agree  to  the  terms  of  the 

instructions  ;  and,  after  that,  Crawter  gives  them  to  Greg- 
son,  to  draw  an  agreement,  with  the  authority  of  Wharton.  Of 
that  there  is  no  doubt.  Crawter  refers,  in  writing,  to  the  instruc- 
tions from  which  Gregson  is  to  prepare  the  agreement,  and  says 
that  the  terms  are  arranged  between  them.  Thus,  Exhibit  B.  (the 
instructions)  is  identified  beyond  all  doubt. 

My  Lords,  this  therefore  is  not  a  case  in  which  you  at  all  want 
parol  evidence.  My  noble  and  learned  friend  has  come,  no  doubt, 
to  a  just  conclusion,  that  this  is  a  perfectly  clear  agreement,  within 
the  Statute  of  Frauds.  It  is  not  a  question  whether  the  contract 
to  be  proved  resting  partly  upon  parol  evidence,  and  partly  upon 
the  written  evidence,  you  could  have  allowed  the  defence  of  the 
statute,  which  I  thought  at  first  was  one  of  the  great  questions  in 
this  case  ;  there  is  no  such  question  now  ;  because  it  is  admitted 
tliat  this  is  a  sufficient  agreement  within  the  Statute  of  Frauds, 
and  the  only  question  is,  whether  it  is  or  not  a  concluded  agree- 
ment. 

Now,  my  Lords,  I  confess  I  did  not  understand  how  my  noble 
and  learned  friend  on  the  Woolsack  made  out  that  the  terms  were 
not  concluded.  He  did  not  advert  to  the  nota  bene  at  the  end  of 
Exhibit  B. ;  that  nota  bene  is  in  these  words :  *'*'  Mr.  Bidgway  is 
about  to  arrange  with  Messrs.  Meux  and  Company  for  the  remain- 
der of  their  term,  viz.  three  years  at  midsummer,  1849 ;  and 
therefore  the  outlay  would  be  immediate  on  the  agreement  being 
entered  into,  the  draft  of  which  please  to  send  to  Messrs.  Crawter 
and  Company,  Southampton  Buildings."  You  will  observe,  if  you 
refer  to  the  original  document,  that  that  is  put  as  a  nota  bene^  after 
all  the  terms  are  stated,  and  then  two  lines  are  drawn,  so  as  to 
show  that  it  is  not  part  of  the  agreement  itself.  Now,  if  you  turn 
back  to  the  report,  which  contains  what  were  recommenda- 

*  291    tions,  and  which  ultimately  became  *  the  terms  agreed  upon, 

you  will  find  that  the  ofTer  by  Ridgway  was  to  buy  up  Meux's 

1  2  Ves.  &  B.  845. 
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interest ;  and  you  will  find  that  Crawter,  Wharton's  agent,  tells 
Mr.  Wharton  himself  that  he  does  not  think  it  for  the  interest  of 
Wharton  that  he  should  agree  to  that ;  but  he  says :  ''  I  have  reo- 
OiQ  mended  the  following  terms,"  not  one  of  which  is  to  buy  up 
Meux's  interest.  There  is  no  doubt  it  was  first  intended,  if  possi- 
ble, to  buy  up  Meux's  interest ;  but  it  is  equally  clear  that  that 
was  abandoned,  and  with  the  approbation  of  every  one ;  because, 
as  Messrs.  Meux  were  the  tenants  immediately  holding  of  Wharton, 
and  were  paying  him  rent,  and  Bidgway  was  the  under-tenant, 
and,  as  I  conclude,  to  pay  the  rent,  of  course  Wharton  would 
answer  that  Messrs.  Meux  were  still  in  possession  of  the  original 
lease,  and  he  not  only  never  required  Ridgway  to  perform  this 
part  of  the  agreement,  but  by  Crawter,  his  agent,  he  tells  him,  in 
effect:  ^^  Taylor  has  nothing  to  do  with  the  agreement  between 
you  and  me ;  do  not  mix  yourself  up  with  him.  It  strikes  me, 
the  less  communication  you  have  with  that  dangerous  man  the 
better."  There  is  no  dispute  or  doubt  in  regard  to  the  validity  of 
the  agreement ;  there  has  never  been  any  objection  made  to  it ;  it 
is  as  clear  as  it  could  possibly  be ;  but  there  was  a  delay ;  there 
was,  however,  a  reason  for  this  delay.  The  premises  were  very 
mpch  out  of  repair ;  for  their  want  of  repair  Messrs.  Meux  were 
liable,  and  of  course  they  were  perfectly  competent  to  answer  their 
liabilities.  The  money  coming  from  those  dilapidations  Wharton 
never  would  have  allowed  to  reach  a  pocket  to  which  it  ought  not 
to  have  gone,  namely,  Bidgway's.  Ridgway  was  bound  to  perform 
his  agreement,  which  was  wholly  independent  of  any  lease  held  by 
Meux :  therefore  by  leaving  the  lease  still  in  the  hands  of  Meux, 
Wharton  continued  to  have  not  only  his  remedy  against 
very  competent  persons,  but  a  certainty  of  recovering  *  from  *  292 
them  for  the  dilapidations  ;  but  it  does  not  afiect  this  agree- 
ment, and  therefore,  in  my  apprehension,  it  cannot  be  brought  to 
bear. 

I  think  I  understand  my  noble  and  learned  friend  to  say,  that 
he  thought  there  was  considerable  ground  in  respect  of  the  delay 
against  the  specific  performance  which  is  now  sought  by  the  appel- 
lant. I  cannot  agree  with  him  upon  that  point.  I  do  not  think 
there  was  here  any  delay  such  as  to  lead  to  the  Court  refusing 
the  specific  performance.  Here  the  delay  is  on  both  sides.  No 
man  can  take  advantage  of  his  own  fraud.  But  whose  was  the 
delay  ?    Not  Ridgway's,  but  Wharton's.     When  was  the  money 
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to  be  laid  out  that  was  to  be  laid  out  under  this  agreement  ?  It 
was  to  be  laid  out,  according  to  this  nota  bene,  on  the  agreement 
being  entered  into.  The  defendant  having  agreed  to  terms,  and 
proper  instructions  liaTing  been  sent  to  Gregson,  and  Ridgwaj 
having  repeatedly  applied  for  the  agreement,  why  did  he  not  have 
it  completed  ?  He  makes  an  excuse  for  not  sending  it  to  Ridg- 
way,  —  he  excuses  the  delay  that  had  taken  place,  and  the  delay  is 
accounted  for  by  the  circumstance  which  I  have  before  stated.  I 
do  not  cast  any  blame  upon  Wharton  for  the  delay,  because  it  was 
not  material  that  it  should  be  otherwise,  and  I  think  it  is  very 
likely  that  Wharton  would  not  have  liked  to  part  with  his  rever- 
sion, and  granting  a  new  lease  would  have  had  that  effect,  before 
he  had  recovered  for  dilapidations ;  but  however  that  might  be, 
there  was  a  subsisting  lease  up  to  1852,  and  whilst  that  lease 
subsisted,  this  agreement  being  a  perfectly  valid  and  binding 
agreement,  it  did  not  appear  to  be  necessary  to  take  any  active 
measure. 

My  Lords,  I  did  intend  to  state  the  authorities  to  your 
Lordships  upon  this  subject ;  but  it  is  totally  unimportant 
*  298  now,  I  think,  because  it  is  agreed  that  there  is  a  *  sufficient 
contract  within  the  Statute  of  Frauds.  I  would  simpUr, 
without  going  through  the  cases,  observe,  that  in  the  case  of  Taun 
ney  v.  Crowiher}  it  is  not  at  all  material  whether  Lord  Thurlow 
was  right  in  construing  the  words  to  amount  to  an  acceptance  of 
the  agreement.  One  man  may  think  that  those  words  were  suf- 
ficient, and  another  man  may  think  that  they  were  not.  It  is  not 
worth  discussing ;  it  relates  to  a  particular  transaction ;  but  in 
this  case  the  question  is  quite  a  different  one,  and  that  case  is  an 
authority  for  this,  —  that  if  terms  are  reduced  into  writing,  and  a 
man  says  he  will  abide  by  those  terms,  and  will  sign  the  agree- 
ment, suppose  he  says  so  in  so  many  words,  although  he  does  not 
sign  the  agreement  he  is  bound  by  that.  That  is  what  the  case 
amounts  to  as  an  authority,  and  it  is  a  very  important  case.  That 
was  upon  the  Statute  of  Frauds  ;  and  Lord  Thurlow,  in  the  first 
instance,  overruled  the  objection  founded  upon  the  Statute  of 
Frauds.  And  then,  when  the  case  came  on  again  upon  the  an- 
swer, he  was  of  opinion  that  all  that  had  passed  amounted  in 
effect  to  an  agreement,  and  in  that  view  it  is  no  doubt  a  very  im- 
portant case.    But  upon  the  other  question  there  are  many  cases. 

^  8  Brown,  C.  C.  161,  81S. 
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I  will  not  trouble  your  Lordships  with  them  ;  but  there  are  several 
cases  in  which  a  single  note  written  by  one  party  to  a  solicitor  to 
draw  an  agreement,  independently  of  the  agreement,  has  been 
held  perfectly  valid.  I  will  just  mention  the  names  of  them  ;  one 
has  been  quoted :  Western  v.  Rusidl^  Thomas  v.  Bering^  and 
Qiblnns  v.  The  Board  of  the  Metropolitan  Asylum?  These  cases 
settle  the  question. 

I  have  spoken  very  strongly  upon  this  case,  as  I  feel  strongly 
upon  it  so  far  as  my  opinion  goes.  I  am  aware  that  that 
opinion  will  not  prevail  in  this  case.  I  should  *  not  have  *  294 
sat  to  hear  this  cose  at  all,  if  my  noble  and  learned  friend 
on  the  Woolsack  had  not  asked  me  to  do  so  ;  and  as  my  noble  and 
learned  friend  on  the  Woolsack,  and  my  noble  and  learned  friend 
opposite,  retain  the  impression  received  on  the  first  argument,  it  is 
wholly  unimportant,  and  I  have  only  occupied  all  this  time  out  of 
respect  to  my  noble  and  learned  friend,  for  I  should  not  be  very 
likely  to  differ  from  him  without  great  hesitation  and  considerable 
pain,  and  that  your  Lordships  may  also  be  satisfied  that  in  ex- 
pressing my  opinion  as  strongly  as  I  have,  I  have  done  no  more 
than  is  consistent  with  the  duty  of  those  who  have  cast  upon  them 
the  duty  of  advising  your  Lordships,  I  do  so  after  careful  consid- 
eration, and  with  some  diffidence. 

Lord  Wensletdale.  —  My  Lords,  in  this  case  there  are  four 
questions  which  have  been  argued  at  your  Lordships'  bar.  The 
first  and  most  important  by  far  of  these  is  the  question,  whether  a 
final  binding  bargain  was  made  and  agreed  upon,  in  all  its  terms, 
between  the  plaintiff  and  the  defendant.  The  second  question  is, 
whether,  if  there  was  a  solemn  agreement  made  between  the  par- 
ties, there  was  a  sufficient  note  in  writing  of  that  agreement  to 
take  the  case  out  of  the  Statute  of  Frauds.  The  third  question  is, 
whether,  in  answer  to  the  case  made  by  the  plaintiff,  it  is  compe- 
tent to  the  defendant  to  set  up  a  defect,  if  there  was  a  defect  in 
this  note  of  the  agreement.  And  the  last  question  is,  whether, 
after  the  lapse  of  two  yeara  or  more  from  the  time  the  said  agree- 
ment was  entered  into,  the  plaintiff  has  any  right  now  in  a  Court 
of  equity  to  call  for  a  specific  performance  of  that  agreement. 

The  important   question   is  the    first.     With    regard    to  the 

>  S  Ves.  &  B.  187.  *  11  Beav.  1. 

*  1  Keen,  729. 
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second  question,   my  noble  and    learned  friend  on  die 

*  295    *  Woolsack '  has  admitted  that  he  was  under  an  error  in 

supposing  that  the  objection  to  the  agreement  founded 
upon  the  Statute  of  Frauds  could  be  taken  upon  the  answer.  He 
has  stated  that,  upon  a  full  consideration  of  the  case,  he  thought  that 
assuming  Crawter  to  have  been  the  agent  of  the  defendant  Whar- 
ton, inasmuch  as  Crawter  has  referred  to  the  instructions  which 
are  said  to  have  contained  the  terms  of  the  agreement,  and  those 
instructions  do  contain  the  terms  of  the  agreement,  the  act  of 
Crawter  was  an  act  competent  to  bind  his  principal,  and  Uierefore 
there  is  a  sufficient  reference  to  the  instructions  to  make  the  con- 
tract binding,  and  to  take  the  case  out  of  the  statute.  I  offer  no 
opinion  upon  the  last  question.  It  is  purely  a  question  for  a  Court 
of  equity,  though  certainly  it  does  strike  me  very  strongly  that  we 
should  never  have  heard  of  any  application  to  enforce  this  agree- 
ment if  it  had  not  been  that  the  Crystal  Palace  was  about  to  be 
built  in  the  neighbourhood,  and  consequently  the  plaintiff  thought 
that  he  should  get  a  good  bargain.  But  I  dismiss  that  entirely, 
because  having  formed  an  opinion  upon  the  first  and  important 
question  in  the  case,  it  is  quite  sufficient  to  dispose  of  it  without 
reference  to  the  others. 

That  is  a  question  which  Courts  of  law  and  Courts  of  equity  are 
equally  competent  to  decide.  It  is  a  pure  question  of  fact  to  be 
decided  by  a  jury  in  a  Court  of  law,  and  by  a  Judge  acting  as  a 
jury  in  a  Court  of  equity.  And  though  I  would  not  venture  to 
put  the  knowledge  which  I  have  acquired  of  the  law  in  competi- 
tion with  that  of  my  noble  and  learned  friend  opposite,  yet  upon 
this  question  I  feel  myself  just  as  competent  to  offer  an  opinion  as 
any  of  your  Lordships.     And  the  view  which  I  have  taken  upon 

that  part  of  the  case,  and  the  view  which  I  took  at  tlie  time 

*  296    the  case  was  argued  at  the  bar,  is  certainly  a  *  very  strong 

one,  that  if  it  had  been  my  duty  to  sum  up  this  case  to  a 
jury,  in  order  to  ascertain  whether  there  was  a  real  and  final 
agreement  made,  first  of  all  raising  the  question  whether  Crawter 
was  agent  of  Wharton  for  the  purpose  of  concluding  a  binding 
agreement,  so  far  do  I  differ  from  my  noble  and  learned  friend  op- 
posite, that  though  I  should  not  have  nonsuited  the  plaintiff  (be- 
cause there  is  some  slight  evidence  for  the  jury  to  consider),  yet 
I  should  certainly  have  left  it  with  strong  observations  to  the  jury 
that  the  plaintiff  had  not  made  out  his  case. 
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Now  this  proposition,  which  is  an  affirmative  proposition,  and 
which  lies  at  the  root  of  all  the  subsequent  questions  raised  in  this 
case,  is  a  proposition  to  be  distinctly  made  out  by  the  plaintiff.  He 
must  satisfy  the  Oourt,  not  so  as  not  to  admit  of  a  reasonable  doubt, 
but  upon  the  balance  of  the  evidence  that  Grawter  was  the  defend- 
ant's agent.  He  must  prove  that  as  a  matter  of  fact,  and  if  he 
leaves  that  question  at  the  end  of  the  case  in  even  scales,  the 
plaintiff  cannot  prevail. 

In  order  to  ascertain  whether  there  really  was  any  authority 
given  to  Grawter  by  the  defendant  to  enter  into  this  agreement,  it 
is  necessary  to  consider  minutely  and  accurately  what  the  neces- 
sary authority  is,  and  then  to  look  at  the  case  to  see  whether  there 
is  any  evidence  of  such  authority.  Wherever  a  man  purports  to 
make  a  contract  with  the  agent  of  another,  in  order  to  bind  that 
other,  the  agent  must  have  authority  from  him.  It  matters  not 
whether  it  is  authority  previous  or  subsequent.  If  a  man,  profess- 
ing to  act  for  another,  makes  a  contract  for  him,  and  authority  is 
afterwards  given  by  that  other,  the  authority  given  subsequently  is 
equal  to  authority  given  before,  according  to  the  old  maxim,  omnis 
ratihabitio  retro  irahitur  et  mandate  cequiparatur.  If  a  contract  is 
made  by  an  agent,  whether  by  authority  before  given,  or 
afterwards,  by  *  ratifying  the  contract  it  equally  binds  the  *  297 
principal.  Now  we  will  look  at  the  evidence  in  this  case, 
and  the  question  will  be  whether,  Qrst  of  all,  there  was  any  prior 
authority  given  by  the  defendant  to  Grawter  to  make  the  contract, 
and  you  will  see  how  very  slight  is  the  evidence  upon  that  subject. 
In  fact,  there  is  no  evidence  whatever,  when  you  come  to  analyze 
the  case ;  and  in  the  next  place,  this  contract  purporting  to  be 
made  on  behalf  of  the  defendant,  the  question  will  be,  is  there  any 
subsequent  ratification  ;  and  your  Lordships  will  see,  when  I  call 
your  attention  to  it,  how  very  slight  is  the  evidence  of  ratification. 

Then  there  is  a  third  mode  by  which  the  defendant  may  be 
bound.  Though  he  has  given  no  authority  to  Mr.  Grawter,  he 
may  have  represented  to  the  party  with  whom  the  contract  has 
been  made,  that  he  has  given  such  authority ;  and  if  he  has  done 
80,  or  has  done  what  is  equivalent  to  treating  the  person  who  has 
made  the  contract  as  his  agent,  he  cannot  afterwards  recede  from 
the  contract,  but  he  is  bound  by  it,  and  is  estopped  by  that  repre- 
sentation. Therefore  the  plaintiff  may  put  his  case  upon  the 
ground  that  there  has  been  a  representation  made  to  him  by  the 
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defendant  that  Crawter  was  the  defendant's  agent,  not.  for  the  pur- 
pose of  negotiating  or  treating  about  a  lease,  but  for  the  purpose  of 
entering  into  that  lease,  and  the  question  upon  that  is  whether 
any  thing  lias  been  stated  bj  the  defendant  to  justify  the  plaintiff 
in  concluding  that  Crawter  was  his  agent  for  that  purpose.  Mj 
noble  and  learned  friend  has  said  that  the  plaintiff  honestly  be- 
lieved that  Mr.  Crawter  was  the  agent  of  the  defendant  for  the 
purpose  of  entering  into  the  agreement,  or  at  all  events  that  he  was 
the  agent  concerned  in  it,  and  OrCted  as  such.     There  may 

*  298    be  a  great  deal  of  evidence  upon  that,  but  the  *  question  is 

whether  he  had  any  right  so  to  believe  from  any  thing  that 
had  been  said  to  him. 

In  order  to  make  out  the  case  of  the  plaintiff,  the  first  witness 
who  is  called  is  Mr.  Crawter ;  he  is  an  independent  witness,  and 
any  thing  that  he  says  is  more  entitled  to  credit  than  any  thing  that 
the  plaintiff  says  on  his  own  behalf,  or  that  the  defendant  says  on 
his  behalf.  My  noble  and  learned  friend  seems  to  treat  every  thing 
that  is  said  by  the  plaintiff  in  the  course  of  this  case  as  entitled  to 
full  credit ;  he  appears  to  think  that  the  plaintiff,  who  swears  on 
his  own  behalf,  is  just  as  much  entitled  to  credit  as  an  independent 
witness.  A  plaintiff,  certainly,  by  the  alteration  of  the  law  which 
was  made  two  or  three  years  ago,  and  which  turns  out  to  be  very 
effective  and  very  useful,  is  allowed  to  be  a  witness  in  his  own  case. 
When  a  plaintiff  appears  before  a  jury  as  a  witness,  the  jury  upoa 
hearing  his  evidence,  and  seeing  the  manner  in  which  it  is  de- 
livered, may  rely  upon  it ;  but  as  a  general  rule,  a  jury  ought  not 
to  rely  upon  the  evidence  of  the  plaintiff,  certainly  not  when  he  is  * 
contradicted  by  any  independent  witness  whatever.  It  is  of  very 
little  avail  if  there  is  such  contradiction.  And  your  Lordships  will 
find  the  plaintiff's  evidence  in  this  case  contradicted  by  an  inde- 
pendent witness,  Mr.  Crawter.  In  a  Court  of  equity  Judges  have 
not  the  same  advantage  that  they  have  in  Courts  of  law,  of  esti- 
mating the  value  of  the  evidence  by  seeing  the  witnesses.*  Unfor- 
tunately they  are  examined  behind  the  back  of  the  Judge,  and 
therefore  there  is  no  rule  upon  which  he  can  act  in  estimating  the 
value  of  the  evidence,  except  that  of  looking  at  the  collateral  facts. 
And  if  you  find  the  plaintiff  stating  acts  which  are  contradicted  by 
an  independent  witness,  or  even  contradicted  by  the  defend- 

*  299    ant,  I  do  not  think  *  that  you  ought  to  place  much  reliance 

upon  his  evidence. 
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Let  us  see  what  the  evidence  is  that  is  given  to  show  what  the 
authority  of  Grawter  was.  In  the  first  place,  Crawter  is  called 
with  a  view  to  show  that  the  defendant  gave  him  authority,  and 
Crawter  says  as  to  this  part,  which  is  material :  "  I  told  the  plain- 
tiff I  had  no  authority  to  go  into  that  question.  My  only  duty  was 
to  view  the  property,  and  report  upon  it  to  the  defendant." 
Therefore  it  appears  that  the  plaintiff  was  then  informed  by  Craw- 
ter that  he,  Crawter,  had  no  authority  whatever  to  enter  into  a 
final  binding  lease.  '^  My  only  duty  was  to  view  the  property,  and 
report  upon  it  to  the  defendant.  I  told  him  that  I  should  recom- 
mend that  the  triangular  piece  of  ground  should  not  be  included 
in  any  future  letting  "  ;  and  then  he  goes  on  to  say :  "  The  plain- 
tiff said  that  if  he  had  the  premises  he  should  like  to  have  the 
triangular  piece  of  land.  I  had  no  authority  to  communicate  to 
the  plaintiff  the  terms  of  my  report.  I  never  conclude  any  thing 
without  consulting  the  party  who  employs  me.  I  certainly  do  not 
consider  that  I  arranged  terms  with  the  plaintiff  on  that  occasion." 
Then  afterwards  he  says :  "  When  I  saw  the  defendant  in  June,  my 
instructions  were  to  communicate  to  the  plaintiff  the  terms  of  my 
report.  It  was  in  consequence  of  those  instructions  I  met  the 
plaintiff  at  Carshalton.  I  had  no  further  authority  from  the  defend- 
ant. I  never  had  any  authority  from  the  defendant  finally  to 
settle  and  conclude  terms  with  the  plaintiff  at  Carshalton;  I 
merely  read  the  terms  of  my  report  to  the  plaintiff.  I  had  no  au- 
thority to  go  beyond  reading  to  the  plaintiff  my  recommendations. 
I  never  had  any  authority  to  conclude  terms.  I  never  proposed  to 
the  plaintiff  that  I  had  authority  to  agree  to  a  lease."  Therefore 
upon  that  point  he  contradicts  the  plaintiff,  who  swears  to 
the  contrary.  *  "  The  plaintiff  told  me,  either  at  Carshal-  *  800 
ton  or  at  the  survey,  that  he  thought  he  could  get  the 
residue  of  Meux's  lease."  That  is  the  effect  of  Crawter's  evidence, 
in  which  he  denies  altogether  that  he  had  any  authority  whatever 
from  Mr.  Wharton  to  enter  into  a  lease. 

Then  Mr.  Wharton  is  called  as  a  witness  for  the  plaintiff,  and  he 
says  just  the  same  thing  as  Crawter.  ^'  I  do  not  remember  whether 
I  said  that  Mr.  Crawter  managed  my  business  " ;  that  is  a  very 
▼ague  term,  and  does  not  imply  that  Mr.  Crawter  had  authority  to 
grant  leases.  "  If  by  the  word  '  business,'  my  Sydenham  property 
was  intended,  I  am  quite  sure  that  I  said  no  such  thing."  Upon 
that  point  he  is  contradicted  by  the  plaintiff.    ^*  I  am  sure  that  I 
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did  not  say  to  the  plaintiff  that  whatever  Mr.  Orawter  arranged  I 
should  be  satisfied  with."  That  is  another  fact  upon  which  the 
plaintiff  relies  as  having  been  induced  to  treat  with  Mr.  Orawter. 
He  swears  that  he  never  did  say  that  to  the  plaintiff;  therefore  you 
cannot  consider  that  as  a  fact  proved.  Then  he  says :  '^  I  did  not 
communicate  to  Mr.  Grawter  any  thing  about  the  triangular  piece 
of  land  after  receiving  the  letter  of  the  7th  of  July,  1849.  After 
receiving  that  letter,  I  think  I  must  have  let  Mr.  Orawter  know 
that  he  was  at  liberty  to  lay  the  whole  particulars  before  Mr.  Greg- 
son."  Then  he  says,  on  being  cross  examined,  '^  I  never  gave  Mr. 
Orawter  any  authority  to  make  any  agreement  with  the  plaintiff 
on  my  behalf." 

There  is,  therefore,  on  the  part  of  the  defendant,  and  on  the  part 
of  Mr.  Orawter,  the  most  positive  statement,  upon  their  oaths,  that 
no  authority  was  ever  given ;  and  Mr.  Wharton  is  not  asked  by 
way  of  examination  whether,  knowing  that  an  agreement  had  been 
entered  into,  he  afterwards  ratified  it.  That  part  of  the  case  de- 
pends altogether  upon  a  loose  expression  used  by  the  defendant  to 
Mr.  Taylor,  and  therefore  it  is  quite  clear  beyond  all  doubt, 
*  301  and  it  would  not  *  be  a  matter  of  a  moment's  doubt  before 
a  jury,  that  no  authority,  in  point  of  fact,  was  given  pre- 
viously. 

Then  is  there  any  evidence  of  a  representation  of  authority 
made  to  the  plaintiff  by  the  defendant,  and  has  the  plaintiff  been 
deluded  into  entering  into  this  contract  by  a  representation  being 
made  to  him  by  the  defendant  that  Mr  Orawter  was  autliorised  to 
make  it  ?  Now  we  will  look  and  see  what  Mr.  Bidgway  says  upon 
that  subject,  and  see  whether  you  can  conclude,  even  from  his  own 
statement  of  the  transaction,  that  any  thing  had  passed  to  induce 
him  to  believe  that  Mr.  Orawter  was  any  thing  more  than  an  agent 
to  enter  into  a  treaty,  and  not  finally  to  conclude  a  bargain  ;  that 
he  was  merely  to  value  the  property,  and  to  recommend  to  the 
defendant  what  should  be  done. 

Mr.  Bidgway  is  examined  also  on  his  own  behalf.  He  says :  ''  I 
called  upon  the  defendant  about  May,  1849.  I  told  him  I  had  called 
to  know  Meux's  answer,  and  he  said  they  did  not  require  it;  it  was 
open  to  me.  He  said  he  would  see  his  agent,  Mr.  Orawter,  who 
did  his  business  for  him  ;  for  whatever  he  did  would  be  satisfactory 
to  him,  as  he  was  a  very  honourable  man."  That  is  contradicted, 
as  I  have  just  stated,  by  Wharton's  testimony.    But  even  if  it  is 
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not  contradicted,  it  does  not  go  for  much,  because  when  a  man 
says  that  he  would  be  satisfied  with  every  thing  that  another  would 
do,  it  does  not  mean  that  he  had  authorised  that  man  to  make  a 
bargain  for  him,  but  that,  in  all  probability,  he  would  concur  iu 
every  thing  that  such  a  man  would  recommend.  '^  He  spoke  very 
highly  of  him.  Then  I  left  him,  with  a  perfect  understanding 
that  Mr.  Crawter  was  coming  over  to  me,  to  view  the  premises." 
He  said  also  that  it  was  to  treat  with  Mr.  Crawter  ;  that  he  man- 
aged his  business  for  him.  If  that  is  proved,  it  only  goes  to  this, 
that  Crawter  should  treat  for  him,  and  that  he,  the  defend- 
ant, would  probably  sanction  what  Crawter  *  did,  but  no  *  302 
more  than  that.  Then  he  says :  '^  Suppose  we  say  that  you 
would  lay  out  600Z.  altogether.  I  asked  him  then  for  a  little  time 
to  consider  before  I  decided,  as  the  terms  were  high.  He  said  cer- 
tainly. That  is  all  that  took  place."  There  is  not  a  word  said  in 
the  plaintiff's  evidence  about  the  triangular  piece  of  ground, 
although  it  is  perfectly  clear  that  that  was  part  of  the  negotiation 
that  then  took  place.  Then  he  goes  on  afterwards  to  give  what 
approaches  something  like  a  statement,  to  induce  the  plaintiff  to 
act  upon  the  footing  of  Crawter  being  the  authorised  agent  of 
Wharton  to  enter  into  a  contract.  ^^  Mr.  Wharton  said  he  would 
see  Mr.  Crawter,  and  arrange  with  him  to  come  over  to  Sydenham. 
Mr.  Crawter  is  my  agent :  whatever  he  does  I  shall  be  perfectly 
satisfied  with."  That  is  a  repetition  of  the  same  story,  and  to 
that  there  is  the  same  contradiction  made  by  the  defendant.  Then 
he  says  this,  which  is  very  strong  in  the  defendant's  favour :  ^^  The 
defendant  did  not  say,  in  terms,  that  Mr.  Crawter  had  authority 
from  him  to  make  a  binding  agreement;  he  said  I  was  to  treat 
with  Mr.  Crawter."  Mr.  Wharton  tells  him  to  treat  with  Mr. 
Crawter.  Could  anybody  suppose  from  that,  that  Mr.  Crawter  was 
authorised  to  make  a  binding  agreement,  without'  any  power  of 
considering  it  on  the  part  of  the  defendant  ? 

Therefore  when  you  look  at  the  account  given  by  Bidgway  him- 
self of  what  took  place,  it  really  does  not  amount  to  any  thing 
like  an  assurance  from  him  that  Crawter  was  authorised  to  make 
a  binding  contract ;  and  no  reasonable  man  ought  to  have  con- 
cluded from  that  that  that  was  so,  whatever  Bidgway  may  have 
thought  upon  the  subject ;  though  it  does  not  appear  distinctly  that 
he  ever  thought,  at  the  time,  that  what  was  done  would  bind  the 
defendant. 
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Then  with  respect  to  the  evidence  of  subsequent  ratifica- 

*  803    tion,  *  that  is  confined  to  a  vague  expression  used  by  Whar- 

ton to  Taylor,  when  Taylor  was  trying  to  negotiate  for  a  lease, 
in  1849.  Wharton  says  to  him,  ^'  0,  you  are  too  late."  This  is  the 
.  expression  used :  '^  He,  Mr.  Wharton,  said  the  house  is  irrecoverably 
gone  from  us,  and  that  he  had  let  it  to  some  one  else,  but  I  was 
under  the  impression  that  it  was  to  Ridgway,  which  fact  I  after- 
wards ascertained  to  be  true  from  Mr.  Crawter.  Mr.  Wharton 
told  me  that  he  had  finally  agreed  with  that  other  party.  I  was 
satisfied  that  the  house  was  finally  disposed  of."  Striking  out  the 
rest  of  the  evidence,  which  does  not  amount  to  much  for  the  pur- 
pose of  proving  auy  original  authority,  that  is  the  sole  evidence  in 
the  case  upon  which  the  plaintiff  relies  as  proof  of  ratification. 
Upon  the  construction  of  these  words,  I  should  say  that  they  mean, 
I  have  agreed  to  grant  a  lease,  but  they  do  not  imply  that  Crawter 
is  the  agent  who  is  authorised  finally  to  enter  into  this  agreement, 
and  that  you  must  consider  that  Wharton  has  ratified  the  agree- 
ment that  Crawter  has  made.  The  expression  is  much  more  like 
an  expression  made  use  of  with  a  view  to  avoid  further  communi- 
cation with  Taylor,  who  came  to  ask  about  the  lease.  Wharton 
very  probably  said  to  Jiim,  in  these  very  words  :  '^  It  is  too  late, 
the  matter  is  finally  disposed  of"  ;  though  he  might  have  meant 
to  say,  ^'  This  matter  is  settled,  or  in  all  probability  this  matter 
will  be  settled,  and  there  is  no  reason  therefore  for  you  to  make 
an  application."  The  true  construction  of  that,  in  my  opinion,  is 
that  the  expression  was  used  by  the  defendant  solely  for  the  pur- 
pose of  preventing  further  trouble  in  the  matter. 

If  you  look,  therefore,  at  what  real  evidence  there  is  in  the  case, 

in  truth  there  is  nothing  upon  which  any  reliance  can  be  placed  to 

prove  the  authority  of  Crawter.    The  plaintiff  is  not  to  be 

*  804    believed  when  he  states  a  case  for  *  himself  which  is  flatly 

contradicted  by  the  defendant,  and  also  contradicted  by  an 
independent  witness,  Mr.  Crawter,  and  there  is  no  real  eindence 
in  the  case  of  any  contract  whatever  being  entered  into.  And 
with  regard  to  the  ratification,  it  rests  upon  a  mere  light  expres- 
sion, which  probably  meant  no  more  than  that  the  thing  was  so  far 
gone  that  it  was  useless  for  Mr.  Taylor  to  think  of  getting  a  lease  of 
the  house.  Therefore,  in  my  own  mind,  I  have  not  the  least  doubt 
about  the  case.  As  I  differ  from  my  noble  and  learned  friend,  I 
must  regard  my  own  opinion  upon  the  subject  as  not  perfectly 
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satisfactory ;  but  deciding  the  case  for  myself,  and  acting  as  a 
juryman,  and  seeing  what  legal  Evidence  there  is  brought  forward, 
I  cannot  feel  any  doubt  in  saying  that  the  plaintiff  has  not  estab- 
lished that  Crawter  was  the  agent  of  the  defendant  for  the  purpose 
of  entering  into  a  contract. 

[Lord  St.  Leonards.  —  You  think  the  letters  are  of  no  conse- 
quence.] 

Lord  Wensletdale.  —  I  think  the  letters  are  of  no  consequence 
to  show  original  authority.  There  is  not  one  of  them  which  states 
original  authority.  They  are  all  written  in  the  course  of  the  ne- 
gotiation ;  and  I,  myself,  am  clearly  of  opinion  that  they  ought 
not  to  supply  the  want  of  evidence  wliich  there  is  in  the  case  on 
the  part  of  the  plaintiff.  These  letters  would  be  of  no  weight 
at  all  if  Mr.  Crawter  had  no  authority,  and  there  is  nothing  in 
the  case  to  prove  that  he  had  authority.  Therefore  I  am  of 
opinion  that  there  is  certainly  not  sufficient  evidence  in  this  case 
of  any  authority  upon  the  part  of  Crawter  to  make  this  contract. 

The  next  question  is,  whether,  if  Mr.  Crawter  had  authority  to 
make  the  contract,  he  did  make  it.  Now,  I  must  say  that  I  feel 
pretty  confident  also  upon  that  part  of  the  case.  An  agree- 
ment to  be  finally  settled  must  comprise  *  all  the  terms  *  805 
which  the  parties  intend  to  iutroduce  into  the  agreement. 
An  agreement  to  enter  into  an  agreement  upon  terms  to  be  after- 
wards settled  between  the  parties  is  a  contradiction  in  terms.  It 
is  absurd  to  say  that  a  man  enters  into  an  agreement  till  the  terms 
of  that  agreement  are  settled.  Until  those  terms  are  settled  he  is 
perfectly  at  liberty  to  retire  from  the  bargain.  Now,  in  this  case, 
it  is  clear  that  from  the  first  this  was  not  an  agreement  for  a  lease, 
which  lease,  according  to  the  state  of  the  law  at  that  time,  must 
have  been  a  lease  by  deed,  but  merely  an  agreement  to  enter  into 
au  agreement  to  be  afterwards  drawn  up  by  a  solicitor.  Then  that 
comes  to  a  pure  question  of  fact,  whether  the  parties  intended  that 
the  agreement  to  be  so  drawn  up  should  embody  what  they  agreed 
upon^  and  that  they  should  not  be  bound  till  the  formal  agreement 
is  entered  into,  or  whether  they  meant  to  agree  by  parol,  but  agree- 
ing upon  all  the  terms  first,  they  meant  afterwards  to  reduce  it 
into  writing  as  a  memorial.  These  cases  often  occur  in  Courts  of 
law,  and  the  question  then  always  is,  whether  the  parties  mean  to 
embody  the  contract,  made  by  parol,  in  writing?  If  they  do, 
nothing  binds  tliem  till  it  is  written.    If  they  enter  into  a  contract 
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with  a  view  to  a  written  agreement,  nothing  will  bind  them  but 
that  written  agreement,  and  that  quite  independently  of  the  ques- 
tion upon  the  Statute  of  Frauds  applying  to  all  agreements.     And 
the  plaintiff  will  be  always  nonsuited  if  it  appears  that  the  parties 
were  treating  upon  terms,  and  that  they  meant  to  embody  those 
terms  in  writing,  whether  that  writing  is  to  be  signed  or  not. 
[LoBD  St.  Leonards. — Then  that  puts  an  end  to  all  the  cases.] 
Lord  Wenslbydalb.  —  I  only  state  that  as  a  proposition  of 
law,  with  perhaps  another  qualification.    If  two  parties 

*  306    *  have  agreed  or  talked  together  upon  an  agreement,  and  it 

is  understood  between  them  that  that  agreement  is  to  be 
reduced  into  writing,  nothing  binds  them  but  that  writing.  If 
parties  agree  finally  to  be  bound  by  any  terms,  and  then,  for  the 
sake  of  preserving  a  memorial,  having  agreed  to  be  bound  by  the 
original  terms,  they  get  a  document  drawn  up,  there  is  no  doubt 
that  they  are  bound  by  the  original  terms,  provided  they  are  such 
terms  as  can  be  binding  without  writing,  and  are  not  void  under 
the  Statute  of  Frauds.  The  formal  document  is  only  ancillary. 
^  If  the  original  understanding  is  that  the  terms  are  to  be  reduced 
into  writing,  and  that  the  parties  are  not  to  be  bound  until  tlie 
terms  are  reduced  into  writing,  then  each  party  has  a  right  to 
withdraw  before  the  agreement  is  signed.  I  apprehend  I  do  not 
state  a  proposition  of  law  to  which  my  noble  and  learned  friend 
will  not  assent. 

[Lord  St.  Leonards.  —  Not  as  you  have  stated  it  latterly.] 
Lord  Wenslbydalb.  —  If  the  understanding  between  the  par- 
ties is  that  they  are  to  reduce  the  agreement  into  writing,  and  that 
they  are  not  to  be  bound  till  it  is  reduced  into  writing,  then  either 
party  may  withdraw  from  the  agreement.  But  if  the  terms  are 
agreed  upon  by  parol  and  the  writing  is  meant  to  record  the  trans- 
action and  to  preserve  a  memorial  of  it,  in  that  case  they  are  bound, 
and  if  it  becpmes  essential  to  satisfy  the  Statute  of  Frauds,  you 
may  oblige  them  to  sign  the  memorial,  provided  you  have  sufficient 
to  bring  it  within  the  Statute  of  Frauds.  Here  the  question  would 
be  simply.  Did  the  parties  mean  that  the  attorney  should  draw  up 
the  agreement  because  they  had  finally  agreed  upon  terms,  and 
merely  wanted  a  formal  document,  or  were  the  parties  negotiating 
for  an  agreement  for  a  lease,  to  be  drawn  up  by  an  attorney  T 

Now,  the  impression  upon  my  mind  is  that  this  is  a  negotia- 

*  807    tion  for  *  an  agreement  for  a  lease,  which  agreement  for  a 
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lease  would  not  at  that  time  operate  as  a  lease,  because  the 
law  required  that  it  should  be  a  lease  by  deed  for  twenty-one 
years.  The  impression  upon  my  mind  is  very  strong  that  the  par- 
ties understood  that  they  were  to  reduce  it  into  writing,  and  that  it 
would  not  operate  at  all  till  it  was  reduced  into  writing.  That  is 
my  strong  impression,  looking  at  the  facts  proved  in  this  case. 
The  terms  were  agreed  upon  to  a  certain  extent,  and  they  were 
sent  to  be  drawn  up  by  an  attorney.  The  defendant  swears  that 
the  attorney  advised  him  on  the  propriety  of  granting  this  lease, 
and  the  terms  were  sent  to  him  to  prepare  a  lease  that  he  might 
look  over  them  and  approve  of  them.  Now,  there  was  a  great  deal 
to  be  done  before  the  lease  was  to  be  granted,  because  the  terms  of 
the  lease  were  to  be  arranged.  Was  it  not  perfectly  competent  to 
the  defendant  to  introduce  into  the  lease  a  covenant  relating  to  the 
user  of  the  house,  that  it  should  not  be  used  except  as  a  public 
house,  or  that  it  should  not  be  used  as  a  public  house  ?  Was  not 
it  open  to  him  to  put  into  tlie  lease  every  sort  of  stipulation  ? 
Then  how  can  it  be  binding  finally  till  the  agreement  was  drawn 
up,  specifying  the  terms  which  the  lease  was  to  contain,  and  intro- 
ducing every  thing  which  the  parties  would  wish  to  introduce  ? 

Then  there  is  one  other  circumstance,  which  I  own  struck  me 
very  strongly  (and  it  has  not  been  removed  either  in  the  course  of 
the  argument  or  in  the  course  of  the  observations  of  my  noble  and 
learned  friend),  and  that  is  with  regard  to  the  terms  of  these  in- 
structions themselves.  The  instructions  seem  to  show  that  the 
parties  had  not  finally  agreed  and  decided  upon  terms  ;  they  are 
to  be  found  in  the  Instructions.  [His  Lordship  here  read  the  first 
part  of  the  Instructions.]  Is  it  to  be  supposed  that  the  lease  was 
to  contain  only  these  covenants  ?  was  it  not  to  contain  a 
*  covenant  to  pay  the  rent,  and  other  covenants  of  any  de-  *  308 
scription  that  the  attorney  might  think  proper  to  introduce 
into  that  lease  under  the  circumstances  of  the  case  ?  The  person 
to  draw  it  up  was  then  required  to  send  it  to  Messrs.  Crawter,  7 
Southampton  Buildings. 

Now  that  is  clearly  an  order  to  the  attorney  to  introduce  a  new 
term,  viz.  an  obligation  to  lay  out  6002.,  and  an  instruction  that 
the  lease  was  not  to  commence  until  after  the  end  of  Messrs. 
Meux's  term.  It  is  perfectly  clear  that  those  terms  were  to  be 
introduced,  and  there  is  no  trace  of  any  evidence,  nor  could  the 
learned  counsel  in  the  argument  suggest  that  there  was  to  be  found 
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anywhere  a  trace  of  an  agreement  on  the  part  of  the  plaintiff  to 
lay  out  6002.  in  improvements.  Therefore  that  satisfies  me  per- 
fectly that  these  instructions  were  not  the  final  agreement,  but 
were  merely  instructions  to  the  attorney  to  prepare  an  agreement, 
and  to  introduce  those  terms,  and  other  terms  that  he  thought 
necessary,  and  whether  the  plaintiff  would  consent  to  these  was 
uncertain.  It  appears  to  me,  therefore,  that  the  case  is  not  miade 
out  for  the  plaintiff. 

Looking  at  the  whole  of  the  evidence,  and  giving  no  weight  to 
the  plaintiff's  evidence  when  it  is  contradicted  by  that  of  the  de- 
fendant, merely  putting  one  in  opposition  to  the  other ;  looking  at 
the  evidence  of  the  independent  witness  Crawter,  there  is,  in  my 
opinion,  a  very  strong  case  indeed  for  the  defendant ;  and,  sitting 
as  a  Judge  at  Nm  PriuSy  I  should  put  it  to  a  jury  to  find  a  verdict 
for  the  defendant,  unless  they  attributed  to  the  loose  expression 
used  by  the  defendant  to  Taylor,  a  meaning  which  they  believed 
to  be  true,  that  the  defendant  had  already  agreed  upon  a  lease. 
That  loose  expression  ought  not,  I  think,  to  warrant  the  jury  in 
coming  to  a  conclusion  against  the  positive  evidence  of  Crawter, 
which  is  not  contradicted  by  any  thing  in  the  case.  There- 
*  809  fore,  in  the  first  place,  I  come  to  *  a  conclusion  very  satis- 
factory to  my  own  mind,  that  the  plaintiff  has  not  made 
out  his  case  by  showing  authority,  and,  in  the  next  place,  that 
looking  at  the  whole  of  the  transaction,  there  was  nothing  what- 
ever but  an  agreement  for  a  lease,  in  which  lease  alterations  might 
be  introduced,  and  which  it  was  evidently  the  intention  of  the 
defendant  and  of  those  acting  for  him,  should  be  introduced,  and 
in  particular  a  clause  obliging  the  plaintiff  to  lay  out  600/.,  to 
which  it  is  by  no  means  certain  the  plaintiff  would  have  agreed  ; 
therefore,  the  agreement  is  incomplete  in  that  view  of  the  case ; 
all  the  rest  of  the  circumstances  of  this  case,  and  the  other  points 
that  have  been  argued  are  immaterial  in  the  view  I  take,  but  I 
give  my  opinion  upon  this  question  of  fact,  and  upon  this  question 
of  fact  it  is  not  made  out  that  there  was  any  authority  ^ven  by 
the  defendant  to  make  this  agreement,  and  it  is  not  made  out  that 
there  was  a  binding  agreement  entered  into. 

Decree  affirmed^  and  appeal  dismused. 

Lords'  Journals,  26th  June,  1857. 
[286] 


HATOB  OF  BEVEBLET  V,  ATT0BNET4JENEBAL.  *310 


[•MAYOR  OF  BEVERLEY  v.  ATTORNEY-GENERAL.      *  310 

1857.    Jd] J  10,  SO,  24. 

The  Mayor,  Aldermen,  and  Burgesses  of  Beverley,  AppellanU. 
The  Attorney-General,  Iie9pondent. 

Charity.     "  Overplus.*^    Increase. 

Where  a  testator  gives  for  charitable  parposes,  to  A.  the  whole  of  an  estate,  or 
all  the  rents  of  an  estate,  apportioning  those  rents,  so  as  to  exhaust  them, 
among  charitable  objects,  any  increase  in  the  rents  must  be  applied  to  the  same 
charitable  purposes. 

Where  a  testator  gives  to  A.  an  estate  or  rents,  in  trust  to  make  certain  pay- 
ments to  chariUes,  and  speaks  of  an  overplus,  which  he  does  not  specifically 
bequeath,  if  there  should  be  an  increase  in  the  profits  of  the  estate,  A.  will  be 
entitled,  afler  making  the  specified  payments,  to  take  the  increase. 

A  testator  in  1652  gave  an  estate,  which  he  calculated  to  produce  47/.  a  year,  to 
the  corporation  of  B.,  upon  trust  to  pay  certain  sums,  which  led  a  residue  of 
72.  a  year.  He  made  no  specific  bequest  of  this  sum,  but,  referring  to  charges 
which  then  were  required  for  the  maintenance  of  the  army,  he  directed  that 
what  the  mayor  could  not  spare  out  of  the  overplus  should  be  deducted  out  of 
the  payments  to  some  of  the  charitable  objects  of  his  will.  These  payments  to 
the  army  ceased,  and  an  increase  took  place  in  the  income  from  the  property 
bequeathed  :  — 

Heldy  reversing  the  decree  of  the  Court  below,  that  this  increase  belonged  to  the 
corporation  of  B. 

This  was  an  appeal  against  a  decree  of  the  Master  of  the  Rolls 
which  had  been  affirmed  by  the  Lords  Justices.  The  question 
arose  upon  the  will  of  the  Rev.  Dr.  Metcalfe,  who  was  one  of  the 
Senior  Fellows  of  Trinity  College,  Cambridge.  In  the  year  1652 
he  made  his  will,  by  which,  after  a  number  of  other  gifts,  he  re- 
cited that  he  had  purchased  a  farm,  called  or  known  by  the  name 
of  Silliards,  situate  in  Gilden  Murden,  in  the  county  of  Cambridge, 
witli  certain  lands,  then  yielding  the  rent  of  472.  a  year  ;  and  he 
proceeded  thus :  ''  I  do  give  and  bequeath  the  said  farm  called 
Silliards,  with  all  the  said  lands  and  appurtenances  thereto  belong- 
ing, to  the  Mayor,  Aldermen,  and  Burgesses  of  the  town 
of  Beverley,  Yorkshire,  *  wherein  I  was  born,  and  to  their  *  311 
siiccessors  for  ever  ;  nevertheless  in  and  with  this  trust  and 
confidence  in  them  reposed,  that  they,  their  successors  and  assigns, 
shall  employ  the  yearly  rent  of  the  said  farm,  with  the  lands  and 
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appurtenances,  in  manner  and  form  following,  and  not  otlierwise, 
namely,  that  they  shall  well  and  truly  pay,  or  cause  to  be  paid, 
yearly  and  every  year  for  ever,  unto  the  preacher  (as  he  is  com- 
monly called),  or  lecturer  of  the  said  town  of  Beverley,  and  his 
successors,  the  sum  of  101.  of  good  and  lawful  money  of  England, 
and  to  the  schoolmaster  of  the  said  town  and  to  his  successors,  in 
like  manner,  the  sum  of  101.  of  good  and  lawful  money  of  Eng- 
land, and  to  my  sister  Prudence  Metcalfe,  now  dwelling  in  the  said 
town  of  Beverley,  during  her  natural  life,  the  sum  of  20Z.  of  good 
and  lawful  money  of  England,  yearly  and  every  year.  And  after 
the  decease  of  my  said  sister.  Prudence  Metcalfe,  that  they  shall 
well  and  truly  pay,  or  cause  to  be  paid,  the  said  202.,  yearly  and 
every  year  for  ever,  unto  three  poor  scholars  of  the  school  of  Bev- 
erley (commonly  called  the  free  school),  naturally  born  in  the  said 
town,  for  their  better  maintenance  at  the  University  of  Cambridge, 
viz.  to  every  one  of  the  three  poor  scholars  the  sum  of  61.  13«. 
4d.y  the  said  three  poor  scholars  to  be  appointed  and  approved 
from  time  to  time  by  the  said  Mayor,  Aldermen,  and  Burgesses, 
and  their  successors,  and  the  lecturer  and  the  schoolmaster  of  the 
said  town  and  their  successors.  And  the  said  maintenance  to  be 
continued  to  every  of  the  said  poor  scholars  until  the  time  that , 
they  have  taken  the  degree  of  Master  of  Arts,  if  they  so  long  con- 
tinue students  in  the  university.  And  upon  condition  that  they 
take  the  said  degree  at  the  due  time,  within  eight  years  after  their 
admission  into  the  university.  But  if  there  be  not  always  thr^e 
poor  scholars  at  the  University  of  Cambridge,  or  ready  to  go 
*  812  to  the  university,  who  shall  stand  in  need  of  *  that  main- 
tenance, and  be  poor  men's  sons,  who  are  not  able  otherwise 
to  maintain  their  children  there  (for  my  will  is  that  no  son  of  any 
of  the  aldermen,  or  of  any  other  who  are  of  sufficient  ability  to 
maintain  their  children  at  the  university  shall  be  capable  of  that 
maintenance),  then  I  ordain  that  in  the  interim,  till  there  shall  be 
such  poor  scholar  or  scholars,  poor  men's  sons,  what  can  be  spared 
of  the  said  20L  (no  poor  scholar  having  above  61.  18«.  4d. 
yearly)  shall  be  distributed  amongst  the  poorest  people  of  the  said 
town,  together  with  the  money  which  in  this  my  will  I  shall  here- 
after mention.  Moreover,  my  will  and  desire  is  that  so  long  as  the 
taxes  or  rates  to  the  commonwealth  for  the  maintenance  of  soldiers 
shall  continue,  what  the  said  Mayor,  Aldermen,  and  Burgesses  can- 
not spare  out  of  the  overplus  of  rent,  viz.  71.  (for  the  farm  is  now, 
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as  was  formerly  siguified,  let  for  477.  per  annum,  and  so  hath  been 
let  heretofore),  shall  be  deducted  equally  out  of  the  202.  per  an- 
num which  they  are  to  pay  to  their  lecturer  and  schoolmaster,  that 
my  sister  may  have  20/.  yearly  and  every  year  wholly  and  entirely 
paid  unto  her." 

The  will,  after  some  other  bequests,  proceeded  thus :  '^  I  give 
to  the  mayor,  aldermen,  and  burgesses  of  the  town  of  Beverley, 
and  to  their  successors,  the  sum  of  4502.  for  the  purchase  of  so 
much  free  land  as  will  yield  yearly  and  every  year  the  rent  of  22Z. 
10«.,"  on  trust  '^  that  they  and  their  successors  shall  distribute  201. 
of  the  said  rent,  yearly  and  every  year  for  ever,  among  the  poorest 
of  the  people  of  their  town,  upon  20th  December  or  the  day  after,  or 
as  shall  be  thought  most  convenient  by  the  mayor  and  lecturer  of 
the  town  for  the  time  being.  And  my  will  is  that  so  long  as  the 
taxes  and  rates  due  to  the  commonwealth  for  paintenance  of  sol- 
diers shall  continue,  that  unless  they  can  spare  any  thing  out 
of  the  50«.  overplus,  the  said  rates  be  defrayed  out  of  the  202. 
yearly." 

*  He  afterwards  executed  a  codicil,  in  which,  mentioning  *  813 
the  gift  of  the  4502.  and  the  purpose  for  which  it  was  given, 
he  said  that  he  had  himself  purchased  the  land,  and  as  it  was 
copyhold,  had  '^  purchased  a  court "  in  order  to  dispose  of  it,  ^^  to 
enable  me  that  my  heirs  might  have  nothing  to  do  therein.  And 
that  business  being  despatched,  my  will  is  that  that  gift  and  legacy 
be  disposed  of  according  to  the  true  intent  and  meaning  specified  " 
in  the  will. 

The  annual  income  of  the  property  at  the  time  of  instituting 
the  suit  amounted  to  about  1802.  The  mayor  and  aldermen  re- 
ceived the  rents,  and  paid  the  402.  in  the  manner  directed  by  the 
will,  and  carried  over  the  surplus  to  the  borough  fund. 

In  March,  1851,  an  information  was  filed,  at  the  instance  of  the 
Attorney-General,  on  the  report  of  the  charity  commissioners, 
claiming  for  the  benefit  of  the  charities  mentioned  in  the  will,  the 
surplus  of  the  rents  beyond  the  402.  a  year.  The  question  to  be 
decided  was,  whether  the  gift  was  limited  to  402.  a  year,  or  whether 
the  whole  rents,  or  at  least  forty  forty-sevenths  of  those  rents,  were 
or  were  not  appropriated  to  those  charitable  objects. 

The  Master  of  the  Rolls  considered  that  they  were  so  appropri- 
ated, and  made  a  decree  accordingly.^    That  decree  was  taken  by 

>  16  Beay.  540. 
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way  of  appeal  to  the  Lords  Justices,  who  adopted  in  effect  the  same 
view  as  that  of  the  Master  of  the  Rolls/  Lord  Justice  Knight 
Bruce,  however,  saying :  *  "  I  have,  after  much  attention  to  the 
matter,  found  myself  unable  to  free  my  mind  from  doubt  whether 
his  Honour  has  taken  the  view  that  ought  to  be  taken  of  the  tes- 
tator's meaning.  But  I  doubt  only.  Seldom  indeed,  or  never,  have 
I  met  with  a  case  to  my  apprehension  of  more  difficulty." 

*  814       *  From  that  decree  the  Mayor,  Aldermen,  and  Burgesses 

appealed  to  this  House. 

Mr.  Lloyd  and  Mr.  E.  K.  Karslake  for  the  appellants.  —  The 
chief  object  of  the  testator  was  to  benefit  the  town  of  Beverley. 
The  application  of  the  overplus  to  the  borough  fund  effectuates 
that  object.  The  gift  of  the  estates  is  absolute,  subject  only  to  the 
payment  of  the  sums  specifically  appropriated.  For  a  time  he 
knew  that  the  first  charges  would  absorb  the  larger  portion  of 
what  he  bequeathed,  but  after  that  he  intended  the  corporation  to 
take  the  surplus,  and  to  have  all  the  benefit  of  any  increase  in  the 
rents  and  profits  of  the  property.  This  case  falls  within  the  prin- 
ciple stated  in  the  Thetford  School  Ca%e^  that  as  the  corporation 
here  would  have  to  bear  any  loss,  it  is  entitled  to  the  benefit  of  any 
increase.  The  AUomey-Q-eneral  v.  Bri%tol^  and  Jack  v.  Burnett^ 
proceed  on  that  principle.  The  payments  to  the  soldiers  could  not 
be  stated  in  the  will ;  they  were  levied  monthly,  and  Scobell's 
Acts  show  that  they  varied  considerably.  The  testator  must  have 
known  that,  and  directed  these  payments  to  come  out  of  the  resi- 
due; that  residue  was  given  as '^  overplus,  namely,  7/.,"  to  the 
corporation.  He  not  only  contemplated  a  time  when  that  overplus 
would  increase,  but  lie  provided  for  it  in  such  a  manner  as  to  show 
that  the  mayor,  aldermen,  and  burgesses  were  to  have  the  benefit 
of  it,  for  he  expressly  directed  that  the  poor  scholars  should  not 
have  more  than  Ql.  13«.  4c7.  each.  The  excess  over  the  gifts  to 
them,  the  lecturer,  and  schoolmaster,  would  form  residue  which 
would  go  to  the  corporation. 

*  315        *  The  circumstances  of  this  case  are  the  same  as  those  of 

The  Attorney •Q-eneral  v.  The  Skinners^  Company,^  and  they 

1  6  De  6.,  M.  &  6.  256.  *  12  Clark  &  F.  S12. 

*  6  De  G.,  M.  &  6.  263.  *  2  Run.  407. 

*  8  Rep.  ISO  b,  ed.  1826. 

*  2  Jac.  &  W.  294 ;  the  deeds  in  that  owe  are  folly  set  oot  in  8  Madd.  819. 
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are  not  like  those  of  The  Attorney- General  v.  Tlie  DraperB*  Company^ 
for  there  the  sums  stated  in  the  will^  the  residue  included,  were  fixed 
proportions,  ascertained  and  settled  from  the  first  by  the  testator. 
Like  The  Attorney- General  y.  Smythiee^  this  was  a  gift  of  the  whole 
to  the  Mayor  and  Aldermen,  subject  to  a  trust  to  pay  thereout  cer- 
tain specified  sums ;  those  sums  being  paid,  the  trust  is  discharged, 
and  the  whole  fund  belongs  to  the  corporation.  2%e  Attorney- 
General  V.  Brazen  Noee^  proceeded  on  the  same  principle.  All  the 
cases  were  considered  in  this  House  in  The  Mayor  of  Souihmolton 
y.  The  Attorney-General^^  but  that  case  had  not  been  decided  here 
when  the  Master  of  the  Bolls  made  his  decree  in  this  cause.  He 
proceeded  therefore  on  the  decision  of  that  case  in  the  Court  below,^ 
but  that  decision  was  afterwards  reversed  here,  and  it  must  be  as- 
sumed that  his  Honour  would  have  given  an  opposite  judgment  if 
he  had  anticipated  that  reversal. 

The  Attomey'General  and  Mr,  Terrell  for  the  respondent.  —  This 
case  depends  on  the  intention  of  the  testator,  which  was  to  divide 
his  property  into  certain  proportions,  and  to  distribute  it  in  those 
proportions  among  certain  ascertained  persons.  The  testator  had 
never  been  a  member  of  the  corporation,  and  did  not  entertain  any 
partiality  for  it.  His  express  exclusion  of  the  sons  of  aldermen 
shows  a  feeling  of  au  opposite  kind.  His  design  was  to  benefit 
the  whole  town,  and  that  design  was  partly  to  be  carried 
*into  eflfect  by  promoting  good  education,  and  then  "  the  *  316 
poorest  people"  of  the  town  were  to  be  benefited.  He 
gave  nothing  expressly  to  the  corporation,  and  at  the  date  of  the 
will  he  plainly  thought  that  the  whole  of  what  he  did  not  specifi- 
cally bequeath,  and  perhaps  even  part  of  what  he  did  so  bequeath, 
would  be  required  for  taxes.  The  circumstance  that  he  parcelled 
out  tlie  property  into  aliquot  proportions,  giving  to  each  party 
specific  sums,  shows  that  he  intended  each  to  participate  in  any 
possible  increase  in  the  same  proportion.  That  is  the  principle 
stated  by  Lord  St.  Leonards  in  the  SouthmoUon  Caeefi  In  The 
Attorney- General  v.  The  Coopers^  Company ^^  Lord  Langdale  said :. 
^'  There  is  no  dispute  as  to  the  principles  on  which  the  Court  acts 

^  4  Bear.  67.  •  14  Bcav.  357. 

'  2  Ron.  &  M.  717.  •  5  R  L.  Cas.  82. 

*  2  Clark  &  F.  295.  '  8  Beay.  29. 
«  5  H.  L.  Cas.  1. 
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in  cases  of  this  kind.  If  the  testator  clearly  declares  an  intention 
of  devoting  the  whole  income  of  a  property  to  charitable  purposes, 
then,  although  he  does  not  in  specifically  directing  the  application 
of  portions  of  it  exhaust  the  whole  income,  still  the  general  inten- 
tion that  the  whole  shall  be  applied  to  charitable  purposes  will 
prevail ;  and  on  the  other  hand,  although  he  does  not  make  any 
such  general  declaration  of  devoting  the  whole  to  charity,  but 
gives  each  and  every  portion  of  the  whole  income  at  the  time  to 
some  charitable  purposes,  and  by  that  means  exhausts  the  whole, 
then,  if  the  income  should  afterwards  increase,  the  increase  will 
be  applicable  to  charitable  purposes."  Applying  that  principle  to 
the  present  case,  the  whole  of  the  income  here  must  be  treated  as 
devoted  to  charities.  Here  the  testator  first  specified  what  was 
the  amount  of  the  rent,  then  he  divided  it,  and  finally  fixed  the 
surplus  at  72.,  showing  that  he  had  got  the  proportions  in  his  own 

mind  and  meant  the  whole  sum  to  be  divided  according  to 
*317    those  *  proportions.      In    The  AUomey- General  v.    Caiu» 

College^  such  a  circumstance  was  held  conclusively  to  indi- 
cate the  testator's  intention.  In  the  S(yiUhmolt4m  Ca%e^  an  express 
benefit  was  given  to  the  corporation.  So  in  The  Attorney- General 
V.  The  Skinners^  Company.^  There  is  nothing  of  the  sort  here. 
In  The  Attorney-  General  v.  The  Corporation  of  Brietol^^  there  was 
a  covenant  on  the  part  of  the  corporation  which  imposed  on  it  an 
obligation,  the  performance  of  which  might  subject  it  to  loss. 
There  is  no  such  covenant  here.  On  the  contrary,  the  testator 
when  he  thought  that  the  charges  which  he  imposed  on  the  residue 
might  be  mora  than  the  residue,  expressly  declared  who  was  to  pay 
the  difierence  ;  it  was  to  be  paid  by  the  lecturer  and  schoolmaster, 
but  not  by  the  corporation.  The  Attorney- General  y.  The  Skinners^ 
iJfompany  ^  is  distinguishable  from  the  present  case,  for  there  the 
ultimate  gift  of  the  overplus  was  to  the  company.  There  is  here 
BO  specific  gift  of  the  overplus.  The  limitation  in  the  gift  to  the 
poor  scholars  here  was  not  for  the  benefit  of  the  corporation, 
but  for  the  poor  of  the  town,  and  the  whole  will  shows  they, 
and  not  the  mayor  and  aldermen,  were  the  objects  of  his 
'bounty. 

>  2  Keen,  150. 

'  5  H.  L.  Cas.  1.  *  2  Roob.  407. 

*  2  Knss.  407. 

"*  2  Jac.  &  W.  294.     See  the  deeds  set  out,  3  Madd.  819. 
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The  Lord  Chancellor,  after  fully  stating  the  circumstances, 
said :  My  Lords,  the  general  rule  in  these  cases  is  one  well  known  ; 
it  has  been  established  since  the  time  of  Lord  Coke,  and  is  gen- 
erally referred  to  as  the  doctrine  that  was  established  in  the  Thet- 
ford  School  Case}  In  that  case  the  testator  having  land  let  at  a 
rent  of  352.  a  year,  bequeathed  a  sum  of  85/.  a  year  '^  to 
the  charitable  uses  *  hereinafter  mentioned,  that  is  to  say,"  *  818 
and  then  he  said  to  the  schoolmaster  so  much,  to  the  usher 
so  much,  proportions  of  the  whole.  In  process  of  time  the  estate 
became  much  more  valuable,  and  the  rents  much  larger  than  852. 
a  year.  The  question  was,  who  was  entitled  to  that  surplus  ?  and 
what  was  decided  in  the  Thetford  School  Case  was  that  the  whole 
was  appropriated  to  charity,  upon  the  well-known  principle  that  if 
I  gave  all  the  rents  of  my  estate  for  ever,  I  in  truth  give  my 
estate  ;  so  that  that  was  a  gift  of  the  estate  to  charity,  and  an  ap- 
portionment of  it  in  the  mode  that  he  had  mentioned. 

That  doctrine  has  never  been  questioned.  It  was  acted  upon 
afterwards  in  many  cases,  and  in  one  case  particularly.  The  Attor- 
ney-General  v.  Johnson^  in  the  time  of  Lord  Hardwicke,  and  the 
doctrine  is  not  controverted. 

So  again  there  have  been  cases  of  this  sort,  where  a  testator  has 
expressed  in  his  will  that  he  intends  to  devote  the  whole  of  some 
particular  property  to  charity,  and  then  has  gone  on  to  say,  that  is 
to  say,  so  much  to  such  a  charity,  and  so  much  to  another,  but  not 
80  as  to  exhaust  the  whole.  There  the  Court  has  fastened  upon 
the  intention  expressed  in  the  beginning  of  the  bequest,  to  give 
the  whole  to  charity,  and  although  the  testator  has  not  appor- 
tioned the  whole  to  charity,  yet  according  to  the  jurisdiction  exer- 
cised by  the  Court,  its  well-known  jurisdiction  to  make  a  scheme 
for  charity,  it  has  devoted  the  whole  to  charity.  That  was  the 
doctrine  acted  upon  in  the  case  of  Arnold  v.  The  Attorney-Gen- 
eral^ which  was  finally  affirmed  in  this  House.^  Now,  those  doc- 
trines are  doctrines  not  to  be  controverted,  that  if  a  testator 
gives  the  whole  of  his  estate  to  charity,  apportioning  the  rents, 
such  as  they  are,  amongst  the  different  charitable  objects,  if 
those  rents  increase  the  increase  *  must  go  in  the  propor-  *  319 
tions  in  which  the  testator  had  given  the  original  rents. 
So  if  a  testator  declares  his  intention  to  give  the  whole  to  charity, 

^  8  Rep.  1806,  ed.  1S26.  '  Show.  P.  C.  22. 

'  Amb.  190. 
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but  specifically  appropriates  only  a  certain  part,  still  the  general 
intention  in  favour  of  charity  prevails,  and  the  proportion  not  ap- 
propriated by  him  will  be  appropriated  by  the  Court  of  Chancery 
to  charity. 

Now  those  are  the  general  rules,  which  have  been  acted  upon 
for  so  long  a  period  that  it  would  be  extremely  dangerous  and  im- 
politic to  enter  into  any  question  as  to  whether  they  were  in  their 
inception  founded  in  very  good  sense  or  not.  Many  of  the  most 
eminent  judges  from  time  to  time  have  pointed  out  that  if  the  doc- 
trine, which  we  are  now  familiar  with,  of  resulting  trusts  had  been 
understood  in  those  days  as  it  is  understood  now,  in  all  probability 
that  construction  of  those  devises  or  bequests  would  never  have 
been  adopted,  because  it  is  a  well-known  rule  of  law  that  the  heir 
at  law  is  not  to  be  disinherited  of  any  thing  that  would  come  by 
descent  to  him,  unless  by  express  words  or  necessary  implication. 
And  Lord  Hardwicke  and  Lord  Eldon  both  intimated  their  strong 
opinion  that  if  the  question  was  now  untouched  by  decisions,  if  a 
testator  gave  only  85/.  a  year  to  charity,  and  afterwards  the 
estate  became  more  valuable  than  852.  a  year,  the  right  of  the  heir 
at  law  would  not  be  affected.  I  do  not,  however,  propose  now  at 
all  to  question  that  general  doctrine ;  whether  rightly  or  wrongly 
established  in  its  origin,  the  doctrine  is  now  established,  and  it 
would  be  very  improper  to  depart  from  it. 

But  Lord  Eldon  remarked  in  a  case  that  came  before  him  in  in- 
vestigating this  matter,  in  which  he  gave  a  judgment  which  has 
been  almost  the  foundation  of  all  our  reasoning  on  this  subject 
since.  The  Attorney^  General  v.  The  Mayor  of  Brietol^  that 
*  320  after  all,  this  question  must  in  *  each  case  be  looked  at  as 
one  of  construction,  in  order  to  see  what  is  the  fair  infer- 
ence to  be  deduced  from  the  will  of  the  testator.  There  may  be 
circumstances  in  the  case  to  show  that  the  general  doctrine  is  not 
applicable.  Lord  Eldon  says,  in  The  Attamey-Q-eneral  v.  The 
Mayor  of  Bristol,  ^^  As  far  as  I  have  read  these  ancient  cases," 
and  it  seems  he  had  quite  exhausted  the  subject  by  reading  them 
all,  '^  they  state  it  to  depend  upon  the  intention  of  the  donor,  and 
that  one  way  of  finding  out  that  intention  is,  to  inquire  whether 
the  whole  of  the  annual  value  of  the  property  was  at  the  time  of 
the  foundation  of  the  charity  distributed  amongst  the  objects  of  the 
charity.    If  it  was,  they  say  that  that  circumstance  is  evidence  of 

^  2  Jac.  &  W.  294. 
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the  donor's  intention  to  give  the  whole  of  the  increased  value  to 
the  same  object."  The  same  doctrine  was  adopted  by  jour  Lord- 
ships' House  in  a  case  to  which  I  shall  presently  call  your  atten- 
tion, The  Mereers^  Company  y.  The  Attomey-Q-eneral}  and  which 
came  before  this  House  soon  after  Lord  Lyndhurst  had  received 
the  Great  Seal,  in  1827  or  1828. 

All  these  cases  to  which  I  have  referred,  in  which  the  doctrine 
has  been  applied,  are  cases  where  the  whole  property  has  been 
given  to  charity.  Up  to  a  very  recent  period  I  have  been  unable 
to  discover  any  case  in  which  that  doctrine  has  been  applied  where 
there  was  known  by  the  testator  to  be  any  surplus  of  which  he  had 
not  expressly  or  impliedly  disposed.  Lord  Eldon  remarked  in  the 
Bri9tol  Ccue :  ^^  If  I  give  an  estate  to  trustees,  and  take  notice  that 
the  payments  are  less  than  the  amount  of  the  rents,  no  case  has 
gone  so  far  as  to  say  that  the  cestui  que  trusty  even  in  the  case  of  a 
charity,  is  entitled  to  the  surplus." 

In  the  case  of  The  Attamey- General  and  The  Skinners* 
Company^  a  case  which  came  before  Lord  Eldon  just  *  before  *  321 
he  finally  gave  up  the  Great  Seal,  he  remarks  the  same 
thing.  He  says :  "  The  Court  has  inferred  from  very  slight  cir- 
cumstances that  a  testator  did  mean  to  give  the  whole  of  an  estate 
to  charitable  uses ;  but  I  can  find  no  case  in  which  the  Court  has 
said  that,  if  it  appears  on  the  face  of  a  will  that  the  testator  knew 
that  the  value  of  his  estate  was  or  might  be  more  than  the  amount 
of  what  he  had  given  in  parcelling  out  the  disposition  of  sums  to 
charity,  it  was  authorised  to  hold  that  such  particular  disponees 
should  take  the  whole,  though  an  intention  to  give  them  the  whole 
did  not  appear  on  the  face  of  the  will ;  still  less  is  there  any  au- 
thority for  saying  that  in  such  a  will  as  this,  a  general  disposition, 
such  as  is  contained  here^  would  not  dispose  of  the  whole  surplus 
to  the  final  devisee." 

That  is  quite  consistent  with  the  view  taken  of  the  law  by  this 
House  in  the  case  to  which  I  have  already  adverted,  of  The  Mer- 
cers* Company  v.  The  Attorney' Q-enerdf  which  was  decided  in  the 
year  1828.  That  was  a  case  in  which  a  party  by  deed  made  this 
bequest :  ^'  Touching  the  yearly  rent  of  1502.  reserved  upon  a 
lease  theretofore  made  of  the  same  hy  Sir  Thomas  Bennett  unto 
Skelton,  for  the  term  of  forty-one  years  from  Lady  day  then  next 

^  2  Bligh,  N.  S.  166.  •  2  Bligh,  N.  S.  166. 

*  2  Bom.  407. 
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coming,  and  touching  all  other  rents,  issues,  and  profits  of  the 
same  premises,"  he  directs,  amongst  other  things,  ^'  that  the  par- 
ties of  the  second  part  should  permit  the  said  Sir  Thomas  Bennett 
to  receive  the  rents  until  Lady  day  then  next,  and  should  from 
thenceforth  receive  the  said  yearly  rent  of  1502.,  and  all  other 
rents  and, issues  thereof,  and  yearly  pay  and  deliver  the  monies 
arising  thereupon  to  the  wardens  of  the  Mystery  of  Mercers  of  tlie 
city  of  London  and  their  successors,  or  such  one  of  them 

*  822    as  the  *  said  company  should  appoint  and  be  answerable 

for,  and  that  the  said  wardens  and  commonalty  should, 
from  the  said  Lady  day,  dispose  of  all  the  said  monies  so  froai 
time  to  time  to  be  paid  and  delivered  as  aforesaid  to  the  uses  fol- 
lowing, viz."  Then  he  enumerates  a  great  number  of  charities, 
as  amounting  in  the  whole  to  150/.,  but  they  amounted  in  fact 
only  to  1492.  11«.,  instead  of  1502.  A  proceeding  was  instituted 
by  the  Attorney-General  in  the  Court  of  Exchequer,  for  the  pur- 
pose of  having  it  declared  that  the  increase  of  thbse  rents  was  to 
go  to  charity  and  not  to  the  Mercers'  Company ;  and  by  the 
decree  of  the  Court  of  Exchequer  that  doctrine  which  was  main- 
tained by  the  Attorney-Gteneral  was  affirmed ;  but  the  decree 
ended  thus:^  ^'Without  prejudice  nevertheless  to  the  question 
how  far  the  appellants  were  entitled  to  partake  of  or  share  in  the 
said  increased  or  augmented  rents,  with  reference  to  their  share 
or  benefit  in  the  said  original  rent  of  1502.  given  to  the  appellants 
by  the  deed  of  the  17th  of  January,  1616  "  ;  that  is,  whether  they 
were  or  were  not  entitled  to  any  portion  of  the  increased  rents  in 
respect  of  the  9^.  out  of  the  1502. ;  whether  that  had  come  to 
them  under  the  original  trust  as  not  having  been  disposed  of  by 
the  will. 

My  Lords,  that  question  was  very  fully  argued  at  your  Lord- 
ships' bar  when  the  case  was  brought  here  on  appeal ;  and  Lord 
Lyndhurst,  who  held  the  Great  Seal,  in  moving  the  judgment  of 
the  House,  goes  very  fully  into  the  question.  He  says :  ^  ^'  The 
case  of  The  Attorney- O-eneral  v.  The  Mayor  and  Corporation  of 
Bristol  was  referred  to  for  the  purpose  of  establishing  this  position. 
Now,  the  only  principle  established,  or  rather  confirmed,  by  that 
case  was,  that  where  there  is  a  surplus  under  circumstances 

*  823    *  similar  to  the  present,  that  is,  where  there  is  an  annual 

sum  granted,  and  a  part  of  that  annual  sum  only  is  appro- 

>  2  Bligh,  N.  S.  176.  '2  Bligh,  N.  S.  17S. 
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priated  to  special  objects,  and  there  is  a  residue  which  the  trustees 
hold,  that  is  evidence  of  the  intention  of  the  donor  that  the  surplus 
rent  should  belong  to  the  persons  to  whom  this  property  is  in  the 
first  instance  conveyed  ;  but  it  is  only  evidence  of  the  intention  ; 
it  is  liable  to  be  repelled  by  any  other  evidence  arising  out  of  the 
instrument  upon  which  that  fact  appears.  It  is  quite  obvious  that 
if  it  is  made  use  of  merely  as  evidence  of  the  intention  of  the  donor, 
something  must  depend  upon  the  amount  of  the  sum  ;  and  surely 
no  very  strong  evidence  of  intention  can  arise  out  of  an  instrument 
of  this  kind,  where  it  appears  that  the  whole  sum  at  that  period 
amounted  to  1501.  a  year,  which  is  applied  to  a  great  number  of 
special  objects,  and  that  the  only  balance  remaining  unappropriated 
is  the  fractional  sum  of  9«.  No  very  strong  evidence  of  intention 
can  arise  from  a  circumstance  of  that  description,  that  it  was  the 
intention  of  the  donor  that  any  surplus  funds  at  any  future  time, 
however  large,  should  become  the  property  of  the  Mercers'  Com- 
pany. Whatever  slight  inference  of  intention  may  arise  from  the 
omission  to  appropriate  that  small  fractional  sum,  is  repelled  by 
the  very  strong  terms  in  the  former  part  of  the  deed,  in  which  it  is 
expressed,  not  only  that  the  existing  rent  of  150/.  a  year,  but  all 
the  rents  should  be  received  by  the  trustees,  and  handed  over  to 
the  Mercers'  Company ;  and  the  Mercers'  Company  are  directed  to 
apply,  not  the  present  rents  only,  but  all  the  rents,  to  the  purposes 
of  the  will."  His  Lordship  therefore  stated,  that  he  thought  the 
doctrine  laid  down  in  the  Thetfard  School  Case  was  applicable,  and 
he  so  held.  He  gave  no  opinion  whatever  upon  whether  there  was 
any  foundation  for  that  which  was,  at  all  events,  the  reservation 
made  in  the  decree  of  the  Court  of  Exchequer,  as  to  the 
question  *  whether  the  Mercers'  Company  was  or  was  not  *  824. 
entitled  to  any  thing  in  respect  of  the  9s. ;  substantially  he 
gave  the  whole  to  charity. 

Now,  my  Lords,  up  to  that  period  of  time  I  cannot  find  any  in- 
stance where  there  has  been  any  suggestion  made  that  if  there  is  a 
surplus  the  donees  or  devisees,  as  the  case  may  be,  are  to  take  that 
surplus  for  their  own  benefit.  The  doctrine  of  the  Thetfard 
School  C<ue  is  applicable  to  show  that  the  owners  of  the  surplus 
are  to  come  in  with  the  charities,  and  to  take  in  proportion  ;  that 
18  to  say,  applying  it  to  this  case,  that  for  all  time  to  come  the 
property  is  to  be  divided  into  forty-seven  parts,  and  that  forty 
forty-seventh  parts  are  to  belong  to  the  donees  of  the  property,  and 
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seven  forty-sevenths  to  the  corporation.  In  the  first  place,  I  think 
that  the  improbability  is  extremely  great  that  a  testator  when  he 
leaves  a  surplus  to  parties  who  are  to  make  the  payments,  could 
possibly  intend  that  that  surplus  should  bear  an  invariable  propor- 
tion to  that  which  the  charities  were  to  take.  It  is,  in  fact, 
hardly  a  rational  intention. 

The  only  cases  in  which  that  doctrine  has  been  so  applied,  so  far 
as  I  can  ascertain,  are  two  cases  before  the  late  Lord  Langdale, 
The  Attorney-Generals.  The  Oooperi^  Company  }kuA.  The  Attorney- 
General  V.  The  Draperti^  Company.  In  the  first  of  those  cases 
there  was  something  extremely  singular  in  the  bequest ;  it  is  not 
at  all  clear  to  my  mind  that  the  ultimate  surplus  was  not  given  to 
charity  just  as  much  as  the  other  sums.  It  was  a  devise  of  houses, 
which  the  testator  noticed  were  let  for  11/.  a  year,  and  then  he  ap- 
portioned 8/.  a  year  in  very  small  sums,  indeed  in  shillings  each, 

to  a  great  number  of  petty  charities,  and  he  noticed  that 
*  325    there  was  a  *  surplus  of  3/.,  which  he  gave  to  the  Coopers' 

Company,  to  be  disposed  of  as  they  thought  fit,  but  subject 
to  charges,  and  to  the  obligation  to  keep  the  premises  in  repair, 
and  so  on.  Iiord  Langdale  held  that  the  surplus  given  to  the 
Coopers'  Company  was  to  vary  just  in  proportion  as  all  the  other 
sums  given  to  charities  were  to  vary.  If  that  can  be  justified,  I 
confess  I  think  that  it  can  be  justified  only  upon  the  ground  that, 
though  this  was  called  a  surplus,  it  was  a  proportion  of  the  whole 
sum,  and  therefore  the  Coopers'  Company  was  to  take  its  proportion 
just  as  if  it  had  been  in  the  nature  of  a  charitable  bequest,  although 
it  was  not  strictly  a  charitable  bequest.  However,  that  case  is  not 
under  review  now.  Whether  I  should  have  come  to  that  conclu- 
sion or  not  it  is  not  necessary  for  me  to  determine. 

The  next  case  was  the  case  of  The  Attorney-  General  v.  The 
Drapere^  Company?  Now  if  the  doctrine  to  which  I  have  referred 
of  surplus  was  ever  to  be  applied  to  any  case  it  was  certainly  to  be 
applied  to  that  case,  because  what  the  testator  did  there  was  this, 
he  directed  that  lands  were  to  be  purchased  of  the  annual  value  of 
1002.,  and  then  he  apportioned  96/.  among  charities  ;  and  as  to  the 
remaining  4/.,  he  said :  ^^  The  residue  of  the  said  sum  of  100/.  a 
year  (being  4/.  yearly)  for  ever,  I  entreat  the  four  wardens  of  the 
Drapers'  Company  to  accept  for  their  pains,  to  be  equally  divided 
between  them."    They  were  held  entitled  rateably  to  the  increase. 

>  8  Bear.  29.  *  4  fieav.  67. 
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Now,  if  those  persons  could  be  treated  as  coining  within  the  de- 
scription of  charitable  objects,  then  it  would  be  exactly  the  Thet- 
ford  School  Case.  If  they  could  not  be  so  treated,  if  they  are 
merely  to  be  treated  as  personal  devisees,  intended  to  be  person- 
ally benefited,  I  can  only  say  that  I  do  not  think  any  of  the  prior 
cases  warrant  that  decision. 

*  The  truth  is,  looking  back  to  what  was  said  by  Lord  *  826 
Eldon,  each  case,  when  we  have  to  apply  this  doctrine,  must 
stand  upon  its  own  ground  ;  we  must  look  at  the  whole  context  of 
the  instrument,  and  see  whether,  when  the  surplus  is  given,  we 
can  infer,  from  the  mode  in  which  it  is  given,  or  from  any  other 
circumstances,  that  what  is  given  is  surplus,  taking  the  primd  facie 
meaning  of  the  expression  '^  surplus,"  whatever  it  may  amount  to, 
or  whether  it  is  meant  to  be  only  an  aliquot  proportion  of  the  whole, 
and  to  abate  rateably  with  tlie  proportion  given  to  charities.  Now, 
applying  myself  therefore  to  the  investigation  of  the  question  with 
reference  to  this  particular  will,  in  spite  of  the  high  authority  in 
this  case  sanctioning  the  decision  of  the  Master  of  the  Bolls,  him- 
self a  very  high  authority  (the  Lord  Justice  Turner  certainly 
taking  the  same  view  as  the  Master  of  the  Bolls,  and  Lord  Justice 
Knight  Bruce  at  all  events  not  dissenting  from  it),  I  must  say  that 
I  have,  after  attending  to  the  case  very  carefully,  come  to  the  con- 
clusion that  this  was  an  erroneous  decision. 

I  cannot  conceive  that  the  testator  here  meant  to  use  the  word 
^'  overplus  "  in  other  than  its  primd  facie  and  ordinary  meaning. 
It  was  admitted  in  the  argument  that  that  must  have  been  the 
meaning,  if  he  had  not  said,  as  he  does  say,  that  the  overplus  was 
71,  If,  after  having  apportioned  the  402.  a  year  amongst  the  differ- 
ent objects  of  charity,  he  had  simply  said  that  he  gave  the  surplus 
to  the  Corporation  of  Beverley,  nobody  would  have  argued  that  the 
surplus  would  not  mean  the  surplus,  whatever  it  might  amount  to. 
How  is  that  varied  by  the  fact  of  his  having  noticed  that  the  estate 
would  let  for  47Z.  a  year,  and  that  afterwards,  in  speaking  of  the 
surplus,  or  overplus  of  rent,  he  says  :  ^'  viz.  7Z.,  the  farm  being  let 
for  472."  I  will  not  say  tliat  the  circumstance  of  his  mentioning 
the  71.  is  to  have  no  influence  whatever,  but  I  think  it  is  a 
*  circumstance  infinitely  more  than  counterbalanced  by  *  327 
other  considerations  arising  upon  the  face  of  this  will.  In 
the  first  place,  I  think  it  is  quite  clear  that  if  the  rents  had  fallen 
off  the  charities  would  not  have  abated  so  long  as  there  were  402. 
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a  year  received  from  the  estate,  and  the  mention  of  the  72.  is  not 
to  be  treated,  at  all  events,  as  a  strong  argument  to  show  that  the 
doctrine  laid  down  as  to  surplus  applies  to  this  case. 

But  here  we  find  that  202.  out  of  the  402.  are  given  to  three  poor 
scholars.  If  there  are  not  three  poor  scholars,  what  is  not  wanted 
for  the  poor  scholars  is  to  go  to  the  poor  of  the  town  of  Beverley. 
If  there  are  three  poor  scholars  notliing  is  to  go  to  the  poor  of  the 
town.  And  the  testator  expressly  says  that  no  poor  scholar  is  ever 
to  have  more  than  62.  13«.  4d.  per  annum  ;  if  no  poor  scholar  is  to 
have  more  than  62.  13«.  id.  per  annum,  and  there  was  no  falling 
off  in  the  rents,  but  the  rents  had  increased,  you  cannot  say  that 
those  charities  were  to  increase  in  a  rateable  proportion,  because 
the  testator  has  expressly  told  you  that  they  are  not  to  do  so.  It 
is  obvious,  therefore,  if  that  state  of  circumstances  had  arisen,  the 
rateable  proportion  in  respect  of  the  poor  scholars  could  not  have 
been  increased. 

But  further,  it  is  to  be  observed  that  during  the  life  of  the  tes- 
tator's sister  Prudence,  202.  a  year  were  given  to  her.  I  am  not 
speaking  now  of  a  charitable  bequest.  I  know  of  no  principle  or 
authority  for  saying  that  gifts  of  this  sort,  gifts  not  to  charitable 
objects,  are  to  increase  or  diminish  rateably.  Supposing  the  rents 
had  fallen  off  from  472.  a  year  to  452.  a  year,  or  that  the  taxes  had 
exhausted  the  5/.  a  year,  would  it  be  an  arguable  proposition  that 
the  Mayor  and  Corporation  of  Beverley  were  not  bound  to  pay  the 
202.  a  year  to  the  sister  ?  It  appears  to  me  most  clear  that 
*  328  she  must  have  had  her  202.  ^  a  year ;  and  that  being  so,  the 
doctrine  of  the  Thetford  School  Case^  in  the  state  of  circum- . 
stances  which  might  have  arisen,  would  not  have  been  applicable. 

My  Lords,  upon  these  grounds,  attending  very  carefully  to  the 
whole  case,  my  clear  opinion  is  that  this  case  is  governed  by  the 
SouthmoUon  Ca%e^  and  that  the  surplus  is  to  go  as  in  that  case  it 
went,  whether  it  be  more  or  whether  it  be  less,  to  the  parties  who 
ore  to  make  the  payments.  In  deciding  this  case,  the  Master  of 
the  Bolls  proceeded  upon  the  doctrine  of  the  SouthmoUon  Case, 
which  had  not  then  been  finally  decided  in  your  Lordships'  House, 
although  undoubtedly  he  might,  perhaps,  have  distinguished  the 
two  cases.  And  I  find  that  when  the  case  was  brought  to  the 
attention  of  the  Lords  Justices,  they  thought  it  might  be  distin- 
guished.   I  have  been  unable  to  distinguish  it.     I  think  all  at- 

*  6  H.  L.  Cas.  1. 
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tempts  to  make  refined  distinctions  between  cases  which  are  the 
same  in  principle  are  mischievous,  and  tend  ultimately  to  litigation, 
which  does  no  good  to  anybody.  I  take  the  great  principle  to  be, 
that  when  a  testator  makes  a  bequest  to  certain  parties  who  are 
meant  to  be  benefited  by  him,  upon  whom  he  has  imposed  the  duty 
of  paying  certain  sums  to  charities,  and  he  gives  the  surplus  to 
them,  in  using  the  word  "  surplus  "  or  "  overplus,"  he  uses  it  in 
its  primd  facie  meaning,  be  it  more  or  less.  And  I  find  nothing 
to  induce  me  to  think  that  that  principle  is  liot  applicable  to  the 
present  case ;  and  therefore  I  think  that  the  information  ought  to 
be  dismissed,  and  that  the  decree  of  the  Master  of  the  Rolls  ought 
to  be  reversed,  and  I  shall  so  move  your  Lordships. 

Lord  Brougham.  —  My  Lords,  I  come  to  the  same  conclusion 
as  my  noble  and  learned  friend,  after  having  entertained 
some  doubts  *  in  the  earlier  part  of  the  argument  at  the  *  829 
bar,  doubts  much  confirmed  by  the  difference  of  opinion 
among  the  learned  Judges  below ;  because  although  no  difference 
between  the  two  learned  Lords  Justices  finally  occurred,  yet  I 
think  it  is  perfectly  manifest  that  Lord  Justice  Knight  Bruce  only 
concurred  upon  the  ground  that  there  being  only  two  Judges,  and 
the  Master  of  the  Rolls  and  Lord  Justice  Turner  having  agreed, 
if  he  had  differed  in  opinion  from  his  learned  colleague  Lord  Jus- 
tice Turner,  there  must  still  have  been  an  affirmance,  as  of  ne- 
cessity, of  the  decree  appealed  from  of  the  Master  of  the  Rolls. 
I  certainly  more  than  agree  in  the  doubts  expressed  by  Lord 
Justice  Bruce.  1  agree  with  my  noble  and  learned  friend  in 
thinking  that  this  decree  of  the  Master  of  the  Rolls  was  errone- 
ous, and  for  the  reasons  which  my  noble  and  learned  friend  has 
given. 

There  is  no  doubt  that  the  two  propositions,  the  principle  recog- 
nised in  the  Tlieiford  School  Oase^  and  the  principle  recognised  in 
the  case  of  Arnold  v.  TheAUomey-Creneral^  are  perfectly  identical. 
The  Thetford  School  Case  proceeded  upon  this  ground,  that  you 
gather  from  the  manner  in  which  the  bequest  has  been  made  of 
the  whole  income  to  charity,  without  any  reference  whatever  to 
any  surplus,  that  there  is  the  intention  of  giving  the  whole  estate. 
My  noble  and  learned  Friend  well  observed,  if  there  was  an  estate 
in  fee,  and  if  a  party  gives  to  A.  B.  the  whole  rents  and  profits  of 

»  Show.  P.  C.  22. 
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that  estate,  that  fee  continuuig  of  the  same  valae  as  at  the  time  of 
the  gift,  or  being  increased  or  diminished  hereafter,  according  to 
the  principle  in  the  Thetford  School  Casej  upon  the  inference  that 
from  the  gift  of  the  whole  rents  and  profits  to  charity,  the  charity 
is  to  have  the  whole  estate,  though  it  increased  ever  so  much 

afterwards. 
*  330  ^  Then  the  other  case  referred  to  is  precisely  the  same 
in  principle ;  it  is  this,  that  when  an  estate  is  by  the  gift 
stated  to  be  given  generally  to  certain  parties  individually,  or  to 
certain  persons  in  succession,  for  the  benefit  of  charities,  the 
result  of  that  will  be  that  the  whole  is  to  be  taken  as  appropriated 
to  charity. 

But  the  question  is,  whether  these  principles  apply  to  a  case  of 
this  sort  ?  and  what  Lord  Eldon  has  said  in  the  celebrated  case  of 
TJie  Aitomey-Q-eneral  v.  The  Corporation  of  Bristol^  is  no  doubt 
perfectly  true,  that  whatever  principle  is  to  be  gathered  from  those 
cases,  every  thing  depends  upon  the  application  of  the  principles 
to  the  circumstances  of  the  particular  case  in  which  they  are  ap- 
plied. Many  persons  have  lamented  that  the  rules  of  construction 
should  vary  ;  that  when  the  principles  have  been  thus  established, 
which  in  reality  are  to  govern  the  Judges  to  whom  the  facts  of  tlie 
case  are  presented,  there  should  be  any  variance  in  the  inference 
that  they  are  to  draw  from  the  circumstances  of  those  cases.  I 
do  not  quite  go  along  with  this  complaint,  for  I  think  there  is  a 
great  convenience  in  the  establishment  of  certain  principles,  even 
though  they  are  not  universally  applicable,  but  ought  to  be  most 
carefully  confined  to  cases  in  which  there  can  be  no  doubt  of  their 
application.  The  principle  in  the  great  majority  of  cases,  in  999 
out  of  every  1000,  is  applicable,  and  there  can  be  no  doubt  about 
its  application. 

Now,  here  we  have  a  surplus  in  the  contemplation  of  the  giver, 
Dr.  Metcalfe ;  he  evidently  contemplates  a  surplus.  And  then  the 
two  grounds  upon  which  I  form  my  opinion  that  the  decision 
below  is  erroneous,  and  ought  therefore  to  be  reversed,  are  those 
which  were  referred  to  in  the  latter  part  of  the  judgment  of  my 
noble  and  learned  friend,  the  limited  gift  of  62.  13«.  ^d,  to 
*331  each  of  *the  poor  scholars,  and  the  20/.  to  his  sister.  I 
think  that  those  two  gifts  throw  very  great  light  upon  the 
real  intention  of  the  giver ;  and  looking  to  those  two  gifts,  it  would 
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be  very  difficult  to  say  that  he  had  intended  that  the  whole  should 
be  given  to  charity. 

I  do  not  go  into  the  question  arising  upon  the  cases  of  The  At- 
torney-General V.  The  Coopers^  Company ^^  and  The  Attorney- General 
y.  The  Drapere^  Company^  for  the  reasons  assigned  by  my  noble 
and  learned  friend. 

With  respect  to  the  Southmolt^m  Caee^  I  am  strongly  inclined  to 
think  that  it  is  not  only  not  inconsistent,  but  agrees  with  the  view 
which  my  noble  and  learned  friend  has  expressed.  I  therefore 
entirely  concur  with  him  in  thinking  that  in  this  case  the  decree 
ought  to  be  reversed. 

Lord  Wensleydale.  —  My  Lords,  I  am  entirely  of  the  same 
opinion  with  my  noble  and  learned  friends  who  have  preceded  me. 
I  think  that  in  this  case  the  judgment  of  the  Lords  Justices  ought 
to  be  reversed.  There  is  no  question  whatever  with  respect  to  the 
principle  of  law  which  ought  to  be  applied  to  the  case.  My  noble 
and  learned  friend  has  explained  the  law  laid  down  in  the  Thetford 
School  Case^  and  afterwards  in  the  case  of  The  Attorney- General  v. 
The  Mayor  of  Bristol^  and  tlie  other  cases  to  which  he  has  referred. 
There  is  no  question  at  all  that  if  a  testator  or  a  donor  gives  the 
whole  rents  of  an  estate  to  charity,  all  the  improved  rents  must  go 
to  charity  also.  And  if,  according  to  the  doctrine  of  the  Thetford 
School  Casej  he  apportions  all  the  rents  amongst  all  the  charitable 
objects  existing  at  the  time  of  his  gift,  although  he  makes 
no  express  declaration  *  that  the  surplus  shall  be  appropri-  *  332 
ated  to  charity,  the  surplus  rents  must  be  divided  in  the 
same  way.  And  if  lie  leaves  surplus  rents  to  those  persons  who 
are  to  administer  the  fund,  those  surplus  rents  are  not  to  go  to 
charity,  but  to  be  for  the  benefit  of  the  persons  to  whom  he  leaves 
them. 

Therefore  this  question  resolves  itself  purely  into  a  question  of 
construction.  Now,  the  Court  below,  I  think  I  may  say,  differed  in 
opinion  ;  the  Master  of  the  Bolls,  who  first  had  this  subject  before 
him,  having  decided  this  case  upon  the  first  decision  in  the  South- 
molton  Caecy  thought  the  same  point  which  had  been  there  de- 
cided was  involved  here:  he  had  decided  in  that  case  that  a 
division  ought  to  take  place  of  the  rents  according  to  the  propor- 

^  3  Beav.  29.  '  6  H.  L.  Cas.  1. 

*  4  Beav.  67. 
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lion  noticed  in  the  will.  That  decision  of  the  Master  of  the  Soils 
ill  the  SouthmoUon  Case  was  afterwards  reversed  by  this  House, 
but,  before  the  reversal,  the  Master  of  the  Rolls  had  considered 
this  case,  and  he  had  acted  upon  the  authority  of  7%e  Attamey- 
General  v.  SouthmoUon,  which  he  had  previously  decided. 

Then  the  question  came  after  the  reversal  of  that  decision  before 
the  Lords  Justices,  consisting  of  Lord  Justice  Knight  Bruce  and 
Lord  Justice  Turner.  Lord  Justice  Knight  Bruce  evidently  con- 
sidered that  if  this  matter  had  come  before  him  de  novo^  he  must 
decide  that  the  corporation  was  entitled  to  the  surplus  in  this  case, 
and  that  no  apportionment  ought  to  take  place  of  the  rents.  But 
he  expressed  himself  in  this  way,  that  lie  did  not  think  so  strongly 
upon  the  subject  as  to  be  prepared  to  overrule  the  previous  decis- 
ion. I  rather  think  that  he  rated  too  highly  the  effect  of  the  pre- 
vious decision.  I  take  it  to  be  perfectly  clear  that  when  a  Court 
of  error  is  considering  a  former  decision  on  appeal,  that  decision  is 
not  to  be  overturned,  unless  the  Court  of  error  is  perfectly 
*  333  satisfied  that  the  *  decision  is  wrong.  PHmd  facie  it  is  to 
be  considered  a  right  decision,  and  it  is  not  to  be  deprived 
of  its  effect,  unless  it  is  clearly  proved  to  the  satisfaction  of  the 
Judge  that  that  decision  is  wrong;  but  he  must  consider  the 
whole  circumstances  together,  and  if  he  still  feels  satisfied,  upon 
the  whole  of  the  case,  that  the  decision  is  wrong,  he  ought  un- 
doubtedly to  overturn  it ;  it  is  only  to  be  considered  as  primd  facie 
rigiit.  The  onu%  prohandi  lies  upon  the  opposite  party  to  show 
that  it  is  wrong,  and  if  he  satisfies  the  conscience  of  the  Judge 
that  it  is  wrong,  it  ought  to  be  reversed.  Now,  I  cannot  help 
thinking  that  it  is  perfectly  clear,  from  what  was  passing  in  Lord 
Justice  Knight  Bruce's  mind,  that  he  would  have  decided  differ- 
ently if  the  case  had  not  been  decided  before.  I  think  he  rather 
rated  too  highly  what  was  necessary  to  be  shown,  in  order  to  in- 
duce liim  to  reverse  the  decision,  therefore  I  do  not  attribute  quite 
so  much  effect  to  his  judgment  as  I  otherwise  should  have  done. 
It  is  perfectly  clear,  I  think,  that  if  the  case  had  been  originally 
before  him  he  would  have  differed  in  opinion  from  Lord  Justice 
Turner. 

Then  with  respect  to  Lord  Justice  Turner^s  opinion,  the  ques- 
tion simply  becomes  a  question  of  construction  upon  the  whole  of 
the  instrument.  I  think  very  little  light  can  be  derived  from  other 
cases,  —  each  instrument  is  to  be  construed  by  itself,  —  you  are  to 
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look  at  the  whole  of  the  instrument,  and  to  put  what  you  consider 
a  reasonable  construction  upon  it,  according  to  the  natural  and 
ordinary  sense  of  the  words.  I  have  then  to  look  at  this  instru- 
ment, and  to  see  whether,  taking  it  altogether,  I  can  discover  from 
it  a  clear  intention  on  the  part  of  the  testator  that  the  rents  should 
be  divided  in  certain  proportions,  and  given  to  the  different  objects 
of  his  bounty  in  those  proportions.  I  confess  I  cannot  discover 
that  there  is  any  intention  to  do  more  than  to  give  to  them  the 
sums  he  specifies.  With  respect  to  the  estate  of  Silliards, 
he  says  he  has  bought  that  for  ^  the  sum  of  ^^  840Z.,  besides  *  384 
other  necessary  charges,  yielding  a  yearly  rent  of  47/.," 
and  then  he  says :  '^  I  give  and  bequeath  the  same  farm  called  Sil- 
liards, with  all  the  said  lands  and  appurtenances  thereto  belonging, 
to  the  mayor,  aldermen,  and  burgesses  of  the  town  of  Beverley ; 
nevertheless,  with  this  trust  and  confidence  in  them  reposed,  that 
they  and  their  successors  shall  employ  theyearly  rent  of  the  said  farm, 
with  the  lands  and  appurtenances,  in  the  manner  and  form  following  : 
that  they  shall  well  and  truly  pay,  or  cause  to  be  paid,  yearly  and 
every  year  for  ever,  unto  the  preacher  (as  he  is  commonly  called) 
or  lecturer  of  the  town  of  Beverley,  and  his  successors,"  not  ten 
forty-sevenths,  or  any  proportion  of  the  total  sum  the  corporation 
would  receive,  but  "  the  sum  of  10/.  of  good  and  lawful  money  of 
England ;  and  to  the  schoolmaster  of  the  same  town,  and  his  suc- 
cessors, in  like  manner,  the  sum  of  lOZ.,  and  to  sister  Prudence 
the  sum  of  20/.,  and  after  her  decease  that  they  shall  well  and 
truly  pay  the  said  20/.  unto  three  poor  scholars  of  the  school  of 
Beverley."  Those  are  tlierefore  bequests  of  10/.,  10/.,  and  20/., 
and  then  he  comes  to  deal  with  the  surplus,  and  he  says :  ^^  More- 
over my  will  is,  that  so  long  as  the  taxes  or  rates  to  the  common- 
wealth for  the  maintenance  of  soldiers  shall  continue,  what  the 
said  mayor,  aldermen,  and  burgesses  cannot  spare  out  of  the  over- 
plus of  rent,  viz.  7/.  (for  the  farm  is  now,  as  was  formerly  signified, 
let  for  47/.  per  annum,  and  so  hath  been  let  heretofore),  shall 
be  deducted  equally  out  of  the  20/.  per  annum  which  they  are 
to  pay  to  their  lecturer  and  schoolmaster,  that  my  sister  may 
have  20/.  yearly,  and  every  year,  wholly  and  entirely  paid  unto 
her. 

Therefore,  he  clearly  gives  the  surplus  to  the  corporation,  and 
he  clearly  gives  it  to  the  corporation  not  affected  by  any  charitable 
object.     It  is  obvious,  that  out  of  that  surplus  they  are  to  pay  the 
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expenses  of  collecting  the  rents,  they  are  to  pay  all  tlie 

*  335^  taxes  upon  the  property ;  and  he  *  also  intimates,  that  inas- 

much as  the  charge  upon  them  for  the  maintenance  of  sol- 
diers is  very  likely  to  exceed  the  surphis  of  7/.,  if  that  should 
happen,  it  is  to  be  taken  out  of  other  sums  given  to  the  school- 
master and  the  clergyman,  and  not  at  all  to  affect  the  201.  which 
he  has  given  to  his  sister.  I  take  it  that  that  is  clearly  a  dii*ectioQ 
that  the  surplus  is  to  go  to  them,  and  that  the  reason  why  he 
mentions  71.  is  'on  account  of  the  probable  charges  which  there 
would  be  upon  the  estate  in  respect  of  contributions  necessary  at 
that  time  for  soldiers.  He  expresses  a  doubt  whether  they,  having 
to  pay  for  the  repairs  of  the  estate  and  the  charges  of  collection, 
the  balance  of  the  sum  of  72.  would  be  sufficient  to  pay  the  charges 
in  respect  of  the  contributions  for  soldiers,  and  if  it  is  insufficient, 
he  directs  that  the  sum  should  be  deducted  from  the  sums  payable 
to  the  schoolmaster  and  the  clergyman,  his  sister's  201.  remaining 
unaffected.  Therefore  it  seems  to  me  very  clear,  upon  the  true 
construction  of  this  instrument,  that  the  surplus  is  left  to  the  cor- 
poration. Looking  at  the  whole  case  together,  I  cannot  say  that 
there  appears  to  me  to  be  any  intention  upon  the  part  of  the  testa- 
tor to  divide  this  estate  into  forty-seven  parts,  and  to  give  ten  of 
them  to  one  object  and  ten  to  another,  and  twenty  to  his  sister, 
and  only  seven  to  the  corporation.  It  seems  to  me  that  this  will 
very  clearly  gives  them  the  surplus,  and  in  my  mind  it  is  by 
no  means  made  out  that  the  surplus  is  to  be  reduced  from  the 
entire  surplus  of  the  whole  rent  to  a  proportion  of  seven  forty- 
sevenths  of  the  whole,  and  I  think,  therefore,  that  this  decision  is 
wrong. 

There  is  one  part  of  Uiis  case  which  struck  me  when  the  argu- 
ment was  going  on  as  throwing  some  light  upon  the  question, 
whether  these  sums  were  to  be  fixed  sums,  or  to  abate  rateably, 
that  is  the  clause  which  has  been  mentioned  by  my  noble  and 
learned  friends  as  regards  three  poor  scholars ;  but,  on  con- 

*  336    sidering  that  clause,  I  do  not  *  think  it  warrants  the  infer- 

ence that  he  did  not  mean  that  the  20/.  which  he  specifically 
means  was  to  be  always  202.,  because  this  is  a  provision  for  a  tem- 
porary purpose  in  case  they  should  not  be  able  to  discover  a  suf- 
ficient number  of  poor  scholars  to  be  the  objects  of  his  bounty  ; 
and,  in  that  case,  he  makes  a  provision  as  to  what  is  to  be  done,  he 
says :  ^^  But  if  there  be  not  always  three  poor  scholars  at  the  Uni- 
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versity  of  Cambridge,  or  ready  to  go  to  the  university,  who  shall 
stand  in  need  of  that  maintenance,  and  be  poor  men's  sons,  who 
are  not  able  otherwise  to  maintain  their  children  (for  my  will  is, 
that  no  son  of  any  of  the  aldermen,  or  of  any  other  who  are  of  suf- 
ficient ability  to  maintain  their  children  at  the  university,  shall  be 
capable  of  that  maintenance)."  If  there  were  not  three  poor 
scholars  who  were  to  divide  the  20Z.,  he  says  that  one  or  more,  being 
less  than  three,  are  not  to  receive  any  larger  sum ;  the  balance  is 
not  to  be  distributed  amongst  them,  but  each  poor  scholar  is  to  re- 
ceive 61.  ISs.  4(2.  only,  and  the  rest  of  that  20/.  is  to  be  distributed 
among  poor  persons  of  the  town.  Therefore,  though  at  first  sight 
it  struck  me  that  that  was  a  strong  circumstance  to  show  that  he 
always  meant  the  202.  to  be  fixed,  it  does  not,  to  my  mind,  upon 
considering  it,  prove  that  at  all ;  it  only  shows  that,  in  certain 
events,  where  there  were  not  three  poor  scholars  to  go  to  the  univer- 
sity, they  should  not  divide  the  whole  money  (20/.),  but  that  the  sur- 
plus should  be  given  to  the  poor  people  of  the  town  of  Beverley. 

My  conclusion,  therefore,  is  that  this  division  of  the  property 
into  forty-sevenths  is  not  authorised  by  the  will.  The  testator  clear- 
ly meant  to  give  a  fixed  sum  to  the  poor  scholars,  to  the  school- 
master, and  to  the  clergyman,  and  to  his  sister,  and  he  clearly  in- 
tends that  the  surplus,  whatever  it  was  (which  he  calculates  would 
probably  not  be  sufficient  to  meet  the  charges  upon  it  in  respect  to 
the  contribution  for  soldiers'  maintenance),  should  at  all 
events  go  to  *  the  mayor  and  corporation ;  therefore  tliis  is  *  337 
a  case  in  which,  under  that  part  of  the  will,  it  seems  to  me 
that  they  are  entitled  to  the  whole  of  the  surplus. 

Then,  with  respect  to  the  Over  estate,  the  will  is  a  little  different, 
but  in  substance  it  comes  to  the  same  thing.  The  Over  estate  has 
to  be  divided  into  forty-five  parts,  and  although  the  words  are  not 
quite  so  clear,  it  seems  to  me  that  the  division  of  the  surplus  also 
of  the  Over  estate,  as  well  as  Silliards  estate,  is  meant  to  go  to  the 
corporation.  I  cannot  find  any  intention  to  divide  the  surplus  into 
aliquot  parts  in  proportion  to  the  charges,  and  therefore  I  think 
that  the  judgment  in  this  respect  ought  to  be  reversed.  The  ques- 
tion in  this  case  purely  depends  upon  the  construction  of  the  in- 
strument, as  to  which  persons  may  very  well  differ ;  but  in  the 
view  which  I  take  of  this  subject,  it  seems  to  me  that  the  true  con- 
struction of  this  instrument  is  that  the  charges  are  fixed.  The 
surplus  he  calculates  in  the  one  case  at  7/.,  and  in  tlie  other  case 
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he  does  not  limit  the  surplus  to  any  sum ;  and  that  mention  of  the 
surplus  of  72.  was  nothing  more  than  an  expression  of  his  expec- 
tation, in  order  to  justify  his  casting  the  charges  of  providing  for 
the  soldiers  upon  the  other  objects  of  his  bounty.  I  think,  there- 
fore, that  upon  these  grounds,  the  judgment  of  the  Court  below 
ought  to  be  reversed. 

Decrees  reversed^  and  eatue  remitted  to  the  Court  of  Chancery ,  with 
a  declaration  that  the  information  ought  to  have  been  diemieeed. 

Lords'  Journals,  24th  July,  1857. 
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1857.    Jul  J  20,  21,  23,  24. 

The  Rey.  Thomas  Philpott,      ....    Appellant. 

The  Pbesidbnt  and  Governors  of  St.  George's  1  t>        j   ^ 
_  ,      ,  }  Bespondenti. 

HosprrAL  and  others, ) 

M  e  oontrd. 

The  Attorney-General, Appellant. 

The  Rev.  T.  Philpott  and  others,         .        .        Eeepondents. 

Will.     Charity.     Mortmain.    Prohibitory  Statutes.     Costs. 

The  9  Geo.  2,  c.  S6  (the  Mortmain  Act),  is  a  prohibitoiy,  not  a  penal  statute. 

Prohibitory  statutes  must  not  be  interpreted  on  a  principle  of  tendency ;  if  any 
thing  done  is  substantially  that  which  is  prohibited,  the  thing  is  void,  not  be- 
cause of  its  tendency,  but  because  it  is  within  the  true  construction  of  the 
statute,  the  thing  prohibited.^ 

B.  devised  to  S.  a  piece  of  land  in  N. ;  B.  then  declared  his  desire  to  erect  and  en- 
dow almshouses  in  N.,  and  he  empowered  his  trustees  "  so  soon  as  land  in  N.  shall 
have  been  legally  dedicated  to  charitable  uses  "  by  some  other  person  within 
twelve  months  after  his  decease,  to  pay  to  the  trustees  of  the  intended  charity  a 
sum  of  60,000/.,  to  be  devoted  to  the  purposes  of  the  charity,  but  not  to  be 
applied  to  the  purchase  of  lands  for  the  same  :  — 

Held,  reversing  the  decision  of  the  Master  of  the  Rolls,  that  this  bequest  was  not 
void  under  the  Mortmain  Act. 

As  there  was  no  question  of  construction  occasioned  by  the  obscurity  of  the  will 
itself,  the  coets  were  ordered  to  come  out  of  the  fund  bequeathed. 

^  Jeffries  v.  Alexander,  S  H.  L.  Cas.  SOS ;  Hall  v.  Warren,  9  H.  L.  Cas.  480. 
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Tms  was  an  appeal  against  two  decrees  of  the  Master  of  the 
Bolls  in  suits  instituted  to  declare  and  carry  into  effect  the  will  of 
the  Right  Hon.  Reginald  John  Phidar,  Earl  Beauchamp. 

This  will  was  dated  on  the  18th  June,  1847,  and  after  another 
devise,  not  necessary  to  be  referred  to,  gave  and  devised  '*  all  that 
piece  or  parcel  of  pasture  laud,  situate,  &q.  in  the  hamlet  of  New- 
land,  in  the  county  of  Worcester,"  to  "  Charles  Grantham  Scott, 
his  heirs  and  assigns,  for  ever."  The  will  then  proceeded  as  fol- 
lows :  ^^  And  whereas  I  have  contemplated  erecting  and  endow- 
ing almshouses  either  upon  some  part  of  my  estate  or  else- 
where *  in  the  hamlet  of  Newland  aforesaid,  for  the  resi-  *  339 
dence  of  twelve  or  some  larger  number  of  poor  men  and 
women,  members  of  the  Church  of  England,  who  shall  have  been 
employed  in  agriculture,  and  have  been  reduced  by  sickness,  mis- 
fortune, or  infirmity,  now,  in  case  I  happen  to  die  without  effecting 
such  object,  and  any  persons  or  person  should  within  twelve  months 
after  my  decease,  at  their,  his,  or  her  expense,  purchase  or  give  a 
suitable  piece  of  land  in  Newland  aforesaid,  as  a  site  for  such 
almshouses,  and,  with  intent  that  the  same  should  be  devoted 
to  such  purpose,  then  I  empower  and  direct  the  trustees  or  trustee 
for  the  time  being  of  this  my  will,  when  and  so  soon  as  such  land 
shall  have  been  legally  dedicated  to  charitable  uses,  provided 
they,  he,  or  she  shall  approve  the  scheme  of  the  intended  charity, 
and  the  rules  and  regulations  proposed  for  the  government  there- 
of, to  pay  to  the  trustees  of  the  said  intended  charity,  out  of  such 
part  of  my  personal  estate  as  is  hereinafter  mentioned,  the  sum  of 
60,0002.,  to  be  by  them  devoted  to  the  several  purposes  of  the  said 
charity  in  the  manner  to  be  determined  in  respect  of  the  funds  of 
the  same;  but  so,  nevertheless,  that  the  said  sum  or  any  part 
thereof  shall  not  be  applied  in  or  towards  the  purchase  of  any  lands 
for  the  purposes  of  the  said  charity  ;  and  if,  and  in  case  no  such 
piece  or  parcel  of  land  shall  be  found  and  provided  as  aforesaid,  or 
being  such,  the  scheme  of  the  intended  charity,  or  the  rules  and 
regulations  for  the  government  thereof  shall  not,  in  the  opinion  of 
the  majority  of  my  said  trustees,  be  in  accordance  with  what  they 
may  consider  my  wishes  upon  the  subject  to  have  been,  then  I  give 
and  bequeath  the  said  sum  of  60,000Z.  to  the  trustees  for  the  time 
being  of  St.  George's  Hospital,  situate  at  Hyde  Park  Corner,  in 
the  county  of  Middlesex,  to  be  by  them  applied  to  the  purposes  of 
that  institution." 
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*840        *Tlie  testator  appointed   C.  G.  Scott,  Susan  Kitching, 
and  the  Rev.  T.  Philpott,  executors  and  executrix  of  his 
will,  and  died  22d  January,  1853,  leaving  pure  personalty  more 
than  sufficient  to  satisfy  the  legacy  in  question. 

By  an  indenture  dated  the  6th  December,  1853,  and  made  be- 
tween Charles  Orantham  Scott,  on  the  one  part,  and  John  Abel 
Smith,  Susan  Kitching,  and  the  Rev.  Thomas  Philpott,  of  the 
other  part,  duly  executed  and  enrolled  in  Chancery,  after  reciting 
the  material  parts  of  the  will  of  Earl  Beauchamp  relative  to  the 
charity,  and  that  C.  G.  Scott  was  desirous  of  effectuating  the 
object  contemplated  by  the  testator,  it  was  witnessed  that  C.  O. 
Scott,  for  a  nominal  consideration,  did  grant  and  convey  mito 
John  Abel  Smith,  Susan  Kitching,  and  the  Rev.  Thomas  Philpott, 
and  their  heirs  and  assigns,  all  that  piece  of  pasture  land  in  New- 
laud,  in  the  will  described,  to  hold  to  them,  their  heirs  and  assigns, 
for  ever.  Nevertheless,  upon  trust  and  to  the  intent  that  the  same 
piece  of  land  and  hereditaments  should  thenceforth  be  devoted  to 
the  purposes,  and  be  used  as  a  site  for  the  erection  of  such  alms- 
houses, as  in  the  will  mentioned,  and  other  the  purposes  of  the 
said  intended  charity  ;  and  that  the  same  should  be  used  and  en- 
joyed for  those  purposes,  and  be  subject  to  such  powers  and  pro- 
visions in  relation  thereto ;  and  that  the  scheme  of  the  said  in- 
tended charity,  and  the  rules  and  regulations  for  the  government 
thereof,  should  be  framed  and  settled  in  such  manner  in  all  re- 
spects as  the  trustees  for  the  time  being  of  the  now  stating  in* 
denture  should,  with  the  approbation  of  the  trustees  for  the  time 
being  of  the  testator's  will,  thereafter  determine,  and  should  by 
any  indenture  executed  by  them,  and  enrolled  in  Chancery,  direct 
and  declare  accordingly. 

By  an  Act,  4  &  5  Wm.  4,  c.  38,  "The  President,  Vice- 
Presidents,  Treasurers,  and  Governors  of  St.  George's 
*  341  *  Hospital  "  are  made  a  body  corporate,  and  by  that  name 
have  perpetual  succession  and  a  common  seal,  and  are 
made  capable  to  obtain  and  hold,  for  the  purpose  of  the  institu- 
tion, any  monies  and  other  personal  estate  and  property  of  what 
nature  or  kind  soever. 

Various  conflicting  claims  have  arisen  in  respect  of  the  sum  of 
60,000Z.,  the  appellant,  on  3d  June,  1854,  filed  his  bill  against  the 
respondents,  praying  that  the  rights  and  interests  of  all  parties 
under  the  will  in  respect  of  the  said  sum  might  be  ascertained 
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and  declared,  and  that  the  trusts  of  the  said  will  might  be  carried 
into  effect  so  far  as  the  same  related  thereto. 

The  J'resident  and  Governors  of  St  George's  Hospital,  by  their 
answer,  claimed  the  said  sum  of  60,000Z.  by  virtue  of  the  will, 
notwithstanding  the  execution  of  the  indenture  of  the  6th  Decem- 
ber, 1853,  and  submitted  that  if  such  indenture  had  been  executed 
and  enrolled  as  before  mentioned,  nevertheless  the  land  comprised 
therein  had  not  been  thereby  legally  dedicated  to  charitable  uses. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Bolls, 
who,  by  a  decree  made  on  the  19th  November,  1855,  adjudged 
and  declared  that  the  bequest  contained  in  the  will  of  Earl  Beau- 
champ  was  void  as  regards  the  almshouses  mentioned  therein,  as 
coming  within  the  provisions  of  the  9  Gko.  2,  c.  86  (the  Mortmain 
Act),  and  that  the  bequest  as  regards  the  trustees  of  St.  George's 
Hospital,  in  the  county  of  Middlesex,  did  not  take  effect,  by  rea- 
son of  the  events  on  which  tlie  gift  to  the  trustees  was  to  take 
effect  not  having  arisen. 

On  the  5th  December,  1855,  the  Attorney-General  intervened  in 
the  matter,  and  filed  his  information  against  all  the  other  parties, 
insisting  that  the  indenture  of  the  6th  December,  1858,  was  a 
valid  dedication  of  the  land,  and  that  the  bequest  contained 
in  the  will  was  a  valid  bequest,  and  *  ought  to  be  carried  *  842 
into  effect  and  the  charity  established.  The  case  was  heard 
at  the  Bolls,  and  on  the  10th  March,  1856,  a  decree  was  made  dis- 
missing the  information.^  Both  these  decrees  were  appealed 
against. 

The  Attamey-Genercd  (^Sir  E.  Bethell)  and  Mr.  G.  M.  Qiffard 
for  the  appellant  Philpott.  —  This  bequest  is  perfectly  valid.  It 
is  no  objection  to  a  bequest  of  this  kind,  as  seems  to  have  been 
supposed  in  Dixon  v.  Butler^  and  Trye  v.  The  Carporation  of 
Qhueeiter^  that  it  may  have  a  tendency  or  offer  an  inducement 
'*  to  bring  fresh  lands  into  mortmain."  It  is  a  mistake  to  think 
that  that  doctrine  was  adopted  in  Dunn  v.  Bi>wna%}  It  certainly 
was  doubted  in  Edwards  v.  HalL^  The  word  **  purchase  "  must 
here  receive  its  ordinary  meaning.  The  doctrine  of  tendency 
cannot  be  applied  to  the  provisions  of  a  penal  statute. 

>  21  Beav.  134.  M  Kay  &  J.  696. 

*  3  Toange  &  C.  Ezch.  677.  *  6  De  G.,  M.  &  6.  74,  8S. 

*  14  Beav.  173-196. 
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[Lord  Brougham.  —  This  is  uot  a  penal  statute  any  more  thaa 
any  statute  which  merely  denounces  a  particular  mode  of  pro- 
ceeding.] , 

[The  Lord  Chancellor.  —  No  forfeiture  is  attached  to  the  con- 
travention of  the  statute.  What  is  done  against  its  provisions  is 
merely  void.] 

The  object  of  the  statute  is  to  discourage  gifts  made  to  charities 
on  death-bed,  but  the  prohibition  to  make  such  gifts  is  confined  to 
lands.  As  to  the  gift  of  personalty  the  statute  leaves  every  one 
at- perfect  freedom  to  make  it,  and  a  bequest  of  personalty  will  be 
good,  although  it  may  have  tlie  effect  of  inducing  other  persons 
to  bring  lands  into  mortmain  ;  nor  need  such  a  bequest  distinctly 
point  to  lands  that  are  already  in  mortmain.  A  bequest  of 
*  343  50,0002.  to  a  *  hospital  is  good,  although  the  object  of  the 
bequest  cannot  be  attained  except  through  the  means  of 
additional  buildings  being  erected  for  the  sick. 

To  the  extent  of  affirming  that  money  given  to  be  laid  out  in 
building,  where  the  land  on  which  it  was  to  be  built  was  already 
in  a  condition  lawfully  to  be  applied  to  such  a  purpose  is  a  valid 
bequest,  the  case  of  The  Attorney- General  v.  Bowles^  is  a  good 
authority,  although  Lord  Northington  in  The  Attorney-General  y. 
Tyndall^  made  a  direct  attack  upon  it,  in  which,  however,  his 
Lordship  committed  the  mistake  of  asserting  that  so  giving  money 
was  ''  in  fact  laying  out  money  in  land ;  it  improves  the  site,  is 
demandable  in  a  proecipe^  and  is  a  purchase  of  so  much  realty." 
That  doctrine  has  been  overruled  in  all  subsequent  cases.  In  The 
Attorney-  General  v.  Davie9^  a  gift  of  money  was  made  to  an  or- 
phan school,  provided  that  the  orphan  school  would  do  something 
which  amounted  to  a  purchase  of  land  for  charity,  and  that  gift 
was  of  course  for  that  reason  held  bad. 

[Lord  Brougham.  —  As  in  Wtdmore  v.  Woodroffe^  the  gift  of 
money  to  Queen  Anne's  Bounty  was  held  void  because  the  trustees 
are  bound  to  buy  land.] 

The  rule  that  the  money  given  must  be  expressly  directed  to  be 
applied  to  land  already  in  mortmain  is  too  strictly  stated.  It  is 
admitted  that  it  must  not  be  given  with  a  mere  direction  to  build, 
for  building  implies  the  purchase  of  land,  but  it  is  sufficient  if  land 
already  in  mortmain,  or  land  to  be  given  by  other  people  is  pointed 

^  S  Atk.  806,  2  Yez.  Sen.  547.  *  9  Yes.  635. 

*  Amb.  614,  2  Eden,  207.  «  Amb.  686. 
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at ;  and  matter  dehors  the  will  may  be  looked  at  to  show,  what  was 
meant  by  the  will :  Qiblett  v.  Sob»<m}  There  a  gift  of  money 
to  build  houses  for  the  benefit  of  the  Butchers'  *  Charitable  *  844 
Institution,  without  more,  was  held  void,  though  the  testa- 
tor, being  a  member  of  the  institution,  knew  that  land  had  been 
offered  for  the  purpose,  for  there  was  nothing  to  show  that  he  for- 
bade the  application  of  his  money  to  the  purchase  of  land. 

If  land  is  acquired  otherwise  than  by  purchase  through  the  gift 
of  the  testator  his  bequest  is  good:  Attorney' General  v.  Parsons^ 
Attorney- General  v.  Daviesf  Pritchard  v.  Arhouin.^  In  the  first  of 
these  cases  the  bequest  was  held  good  to  the  extent  of  any  applica- 
tion of  the  money  to  land  already  in  mortmain,  though  not  to  the 
acquisition  of  other  land.  In  The  Attorney- Qenerai  v.  Davies  it 
was  held  bad,  because  the  primary  object  was  the  purchase  of 
land ;  and  in  Pritchard  v.  Arbouin^  Sir  J.  Leach,  Master  of  the 
Rolls,  held  that  a  mere  direction  to  build  without  more  would 
imply  the  purchase  of  land,  and  would  make  the  gift  bad.  Mather 
V.  Seott^^  like  The  Attorney- O-enerai  v.  Whitchurch^  has  been  wrong- 
ly supposed  to  be  an  authority  for  the  doctrine  that  a  gift  of  money 
which  operates  as  an  inducement  to  put  land  into  mortmain  is 
bad ;  but  in  truth  there  the  gift  was  a  disguised  purchase  of  the 
land  ;  and  on  that  account  could  not  be  supported.  In  JBenshaw 
V.  Atkinson^''  it  might  well  have  been  contended  that  such  an  in- 
ducement was  held  out ;  but,  there  being  in  that  will  an  express 
prohibition  against  buying  land,  the  bequest  was  held  good.  In 
Dunn  v.  Bownae^  the  gift  was  held  bad,  solely  because  it  could 
not  be  carried  into  effect  without  providing  permanently  a  house 
for  the  hospital ;  and  in  Edwards  v.  Rall^  a  direction  to 
employ  the  residue  of  *  the  testatrix's  personal  estate  in  *  345 
the  endowment  of  district  churches  and  chapels  in  populous 
places  was  held  good,  Vice-Ohancellor  Wood  holding  that  "  en- 
dowment" was  there  a  personal  provision,  and  his  decision  was 
affirmed  on  appeal,  there  being  enough  in  the  case  to  show  that 
the  purchase  of  land  was  not  the  object  of  the  testatrix.  Soon 
after  the  Statute  of  Mortmain  was  passed  it  was  held,  in  Sorresby 

1  S  Mylne  &  K.  617.  •  3  Yes.  141. 

>  S  Yes.  186.  '  8  Madd.  806. 

*  9  Yes.  585.  *  1  Kaj  &  J.  596. 

*  8  RuflB.  456.  *  11  Hare,  1,  6  De  6.,  M.  k  G.  74. 

*  2  Keen,  172. 
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y.  SbllinSj^  that  where  there  was  a  direction  to  secure  50Z.  a  year 
to  a  charity  by  the  purchase  of  lands  ''  or  otherwise,"  the  bequest 
was  not  within  the  statute. 

Mr.  R.  Palmer  and  Mr,  R.  Hawkins  for  St.  George's  Hospital.  — 
The  gift  for  the  almshouses  in  this  will  is  void,  and  the  money  passes 
to  St.  Oeorge's  Hospital.^  This  is  a  remedial  statute,  and  must  be  so 
construed.  It  was  passed  to  prevent  a  public  mischief,  and  it  directs 
that  "  no  manors,  lands,  &c.  nor  any  sum  of  money,  to  be  laid  out 
or  disposed  of  in  the  purchase  of  any  lauds,  shall  be  given,  granted, 
or  any  ways  charged  or  encumbered,"  for  the  benefit  of  any  chari- 
table uses,  except  in  the  way  therein  specified.  The  word  "  pur- 
chase "  in  the  statute  comes  from  pour  chasserj  to  pursue  or  gain, 
and  is  equivalent  to  acquisition,  and  any  acquisition  of  land  for  a 
charity  otherwise  than  as  there  specified  is  bad.  The  observations 
of  Lord  Truro  on  this  subject,  in  Myers  v.  Perigal^  are  important, 
though  the  case  itself  is  not  in  point.  Those  observations  are 
fully  warranted  by  preceding  cases.  In  The  AUamey^Qeneral  v. 
Hinxman^^  there  was  a  devise  of  a  house  for  the  use  of  a  school- 
master of  a  school,  and  there  was  also  a  bequest  of  money, 
*  846  in  trust  for  the  payment  *  of  the  master,  and  in  keeping  the 
school-house  in  repair,  and  Sir  T.  Plumer,  Master  of  the 
Bolls,  held  that  the  bequest  was  void.  The  same  principle  was  acted 
on  in  Way  v.  East.^  This  case  was  decided  below  in  accordance 
with  Trye  v.  The  Corporation  of  Gloucester^  and  there  the  Master 
of  the  Bolls  relied  on  Cantwell  v.  Baker^  Vaughan  v.  Farrer,  and 
Attamey-Qeneral  v.  Bowles.^  These  decisions  of  Lord  Hardwicke 
cannot  be  cited  to  support  the  gift  here.  There  is  no  case  showing 
tliat  it  is  competent  for  one  man  to  give  a  large  sum  of  money  that 
another  man  may  bring  land  into  mortmain.  Indeed,  in  The  At- 
torney-General V.  2>ay,^  where  a  testator  devised  an  estate  to  A., 
and  then  bequeathed  SOOOZ.,  the  exact  value  of  the  estate,  to  a 
charity,  though  A.  was  ready  to  act  on  the  will,  the  Court  would 

1  9  Mod.  221  (Svo  ed.). 

'  The  argument  on  the  second  of  these  points  n  not  given,  the  judgment  haying 
rendered  the  consideration  of  it  unnecessary. 

*  2  De  6.,  M.  &  6.  599  -  602. 

«  2  Jac.  &  W.  270.  *  8  AtL  SOS,  2  Vez.  Sen.  547 

»  2  Drewry,  44.  •  1  Ve«.  Sen.  21S. 

*  14  Bemv.  1 78. 

'  Cited  in  Vaughan  v,  Farrer,  2  Vez..  Sen.  1S2, 1S5. 
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not  execute  it  to  the  disherison  of  the  heir.  The  observations 
made  by  Lord  Hardwicke  in  that  case,  and  in  Durour  y.  Motteux} 
and  in  Vaughan  v.  Farrer^  explain  the  object  of  the  statute ;  and 
those  afterwards  made  bj  Lord  Northington  in  The  Attomey- 
General  v.  Tyndall^  on  the  same  subject  are  perfectly  correct, 
though  his  application  of  them  to  mere  improvements  on  land 
may  be  doubted. 

[Lord  Brougham. — According  to  your  contention,  I  purcliase 
an  estate  if  I  do  any  thing  to  induce  a  man  to  sell  the  estate.] 

That  is  so ;  not  in  the  popular  sense  of  those  words,  but  on  the 
meaning  of  the  word  ^'  purchase,"  as  used  in  the  statute.  The 
AUomey- General  v.  Davies  *  is  directly  in  point  here,  and  so 
is  The  Attorney' Q-eneral  v.  Hodg^on^  *  while  Mather  v.  *347 
SeoU^  admitted  by  the  other  side  to  be  a  strong  case,  must 
be  overruled  if  this  gift  to  the  almshouses  is  to  be  supported.  In 
Henshaw  v.  Atkinson^'*  the  testator  expressed  his  expectation  that 
other  persons  would  give  the  land  and  buildings,  and  yet  the  gift 
was  held  void,  because  it  was  not  clearly  directed  that  his  money 
should  not  be  laid  out  for  that  purpose.  Hdwards  v.  Hall,^  which 
turned  upon  the  meaning  of  the  word  ^'  endowment,"  is  irrelevant 
for  the  purposes  of  this  argument. 

Mr.  Lloyd  and  Mr.  Cairns  appeared  on  behalf  of  Mrs.  Kitching 
and  Mr.  Grantham  Scott,  to  contend  that  if  the  bequest  to  the 
almshouses  was  void,  the  money  became  part  of  the  residue. 

Mr.  H.  Terrell  appeared  for  the  Attorney-Gteneral,  to  maintain 
that  the  first  bequest  was  good. 

The  Lord  Chancellor.  —  My  Lords,  this  case  in  some  respects 
resembles  that  which  has  just  been  decided  by  your  Lordships.® 
It  arises  upon  the  disposition  in  a  will  with  respect  to  charity. 
The  question  here  is,  I  conceive,  a  question  wholly  dependent 
upon  the  true  construction  to  be  put  upon  the  Act  of  the  9th  Geo. 
2,  c.  86.     The  question  arises  upon  the  will  of  Lord  Beauchamp, 

^  1  Yez.  Sen.  320,  mora  fully  reported  1  Sim.  &  S.  292,  n. 

*  2  Yez.  Sen.  182.  *  2  Keen,  172. 
'  2  Eden,  207,  AmbL  614.                                   '  3  Madd.  806. 

*  9  Ves.  535.  •  6  De  G.,  M.  &  G.  74. 

*  15  Sim.  146. 

*  Beverley  v.  The  Attorney-GeDeral,  ante,  810. 
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dated  the  18th  of  June,  1847,  which  contains  this  bequest.     [His 
Lordship  read  it.] 

Before  the  Statute  9  Oeo.  2,  c'  86,  there  was  nothing,  so  far  as 
I  am  aware,  that  prevented  the  disposition  of  lands  for  charitable 
purposes  (provided  they  were  kept  free  of  feudal  difficulties)  aris- 
ing upon  the  Statute  of  Mortmain.  Then  it  was  thought  objec- 
tionable to  give  money  for  the  purpose  of  buying  lands,  and  re- 
strictions on  such  bequests  of  money  were  introduced. 
*  348  *  There  is  no  doubt  that  the  bequest  of  this  60,000Z.  was 
not  a  gift  by  a  deed  enrolled  in  the  manner  pointed  out 
by  the  statute ;  and  if,  therefore,  it  is  within  the  prohibition  of 
"  money  given  to  be  laid  out  in  the  purchase  of  land,''  it  is  struck 
at  by  the  statute.  If  it  is  not  within  the  prohibition,  it  is  not 
struck  at  by  the  statute.  The  question,  therefore,  is  merely  a 
question  upon  the  true  construction  of  that  statute. 

Now,  it  was  argued  at  the  bar,  that  in  truth  this  was  a  purchase 
of  lands,  for  it  was  a  direction  in  some  mode  or  other  to  acquire 
the  lands.  And  we  have  an  ingenious,  and,  I  dare  say,  correct 
definition  of  the  word  '^  purchase  "  given  to  us.  It  was  said  that 
purchase  may  mean  any  thing  that  a  person  may  be  able  pour 
chasser  to  gain  or  pursue;  that  these  lands  were  to  be  gained, 
and  that  consequently  those  were  lands  directed  to  be  purchased. 
That  was  a  very  ingenious  argument;  but  I  think  the  answer 
made  to  it  by  the  Attomey-Gteneral  is  quite  conclusive,  that  what- 
ever meaning  may  be  given  to  the  word  "  purchase,"  when  used 
on  other  occasions  and  in  other  contexts,  here  it  is  perfectly  cer- 
tain and  demonstrable  that  it  means  '^  purchase,"  in  the  ordinary 
sense  of  the  word,  just  as  where  you  speak  of  the  purchase  of  a 
horse  or  the  purchase  of  a  watch.  The  language  of  the  statute  is, 
that  no  sum  of  money  shall  be  given  to  be  laid  out  in  the  purchase 
of  lands,  that  is,  if  you  like,  pour  chasser  lands,  in  consideration 
of  money  given  for  them  ;  that  is  to  say,  it  prohibits  the  buying  of 
lands.  I  apprehend,  therefore,  that  there  can  be  no  possible  doubt 
that  this  is  not  a  purchase  within  the  express  words  of  the  statute ; 
it  is  not  money  given  to  be  applied  in  buying  land. 

Indeed,  the  Master  of  the  Rolls,  in  his  judgment,  did  not  so 
consider  it,  but  he  held  the  bequest  to  be  nevertheless  void,  as 
coming  within  the  spirit  of  the  statute,  having,  as  he  described  it, 
a  direct  tendency  to  bring  lands  into  mortmain.  Now,  in  one 
sense,  that  is  perfectly  true ;  this  bequest  has  a  direct  tendency 
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to  bring  lands  into  mortmain,  —  *it  is  a  solicitation;  it  *349 
is  something  that  may  even  operate  as  an  improper  pres- 
sure upon  some  one  else  to  bring  lands  into  mortmain.  But  I 
must  own  I  think  tliat  is  not  the  way  in  which  any  Court  of  justice 
has  a  right  to  deal  with  prohibitory  statutes.  Prohibitory  statutes 
prevent  you  from  doing  something  which  formerly  it  was  lawful 
for  you  to  do.  And  whenever  you  can  find  that  any  thing  done 
that  is  substantially  that  which  is  prohibited,  I  think  it  is  perfectly 
open  to  the  Court  to  say  that  that  is  void,  not  because  it  comes 
within  the  spirit  of  the  statute,  or  tends  to  effect  the  object  which 
the  statute  meant  to  prohibit,  but  because  by  reason  of  the  true 
construction  of  the  statute  it  is  the  thing,  or  one  of  the  things, 
actually  prohibited. 

And  I  think  that  distinction  is  very  well  illustrated  by  one  of 
the  cases  that  was  cited  in  the  course  of  the  argument ;  I  mean 
the  case  of  The  Attorney- General  v.  Bavies.  What  is  prohibited  is 
giving  money  to  be  laid  out  in  the  purchase  of  lands.  In  The 
Attorney- General  v.  Davies}  the  testator  gave  the  residue  of  his 
estate  for  the  use  of  the  Orphan  School  in  the  City  Road,  upon 
the  condition  that  the  committee  of  that  school  would  convey  cer- 
tain lands.  That  was  not  strictly  a  purchase,  but  it  clearly  differed 
only  in  name.  It  was  giving  them  money  as  a  consideration  for 
their  giving  lands  to  a  charity.  And  the  Court,  I  think,  very 
properly,  held  that  that  was  prohibited  by  the  statute,  not  because 
it  came  within  the  spirit  of  the  statute,  or  tended  to  the  evil  which 
the  statute  was  meant  to  remedy,  but  because  it  was  expressly 
prohibited  by. the  statute. 

So,  in  this  case,  if  it  had  been  found  (no  such  question  has  been 
raised  here,  but  undoubtedly  the  fact  might  have  awakened 
great  suspicion),  if  it  had  been  found  that  the  *  testator  *  350 
had  said  to  certain  persons,  ^'  I  will  give  you  land  by  my 
will,  but  with  the  understanding  that  when  I  give  money  to  endow 
that  which  you  shall  build,  you  shall  give  the  land  for  the  purpose 
of  the  charity,"  that  would  in  truth  have  been  void,  not  because  it 
came  within  the  spirit  of  the  statute,  but  because  it  would  have 
been  a  thing  directly  struck  at  by  the  statute.  It  would  have  been 
in  form  a  devise  to  those  gentlemen,  but  in  substance  a  devise  to 
charity,  making  them  in  truth  trustees.  No  such  question  as  that 
has  been  raised  here.     I  assume,  in  the  observations  which  I  am  * 

»  9  Ves.  685. 
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about  to  make,  that  this  transaction  is,  as  it  purports  to  be  on  the 
face  of  it,  an  independent  gift  of  60,000/.  for  the  maintenance  of 
certain  almsliouses,  if  within  a  year  aFter  the  death  of  the  testator 
somebody  else  should  give  lands  and  build  such  almshouses.  Now, 
that  is  not  struck  at  by  the  express  words  of  the  statute. 

Then  the  only  question  is,  whether,  by  a  long  series  of  author- 
ities, or  any  course  of  decisions,  it  is  shown  that  transactions 
similar  to  this  have  been  considered  as  avoided  by  the  statute. 
Because,  if  that  should  be  so,  just  as  I  have  said  in  the  preceding 
case,  it  does  not  behoove  us,  after  a  long  course  of  decisions,  to 
inquire  minutely  or  narrowly  into  what  the  origin  of  such  course 
of  decisions  has  been.  But  upon  looking  at  all  the  cases,  I  not 
only  do  not  find  such  a  course  of  decisions,  but  it  appears  to  me 
that,  when  the  cases  are  examined,  there  is  a  perfectly  uniform 
course  of  decisions  to  the  contrary.  I  do  not  rest  my  judgment 
in  this  case  upon  any  previous  authorities  as  warranting  my  de- 
cision here,  but,  in  the  view  I  take  of  it,  I  decide  this  case  upon 
the  construction  of  the  statute  and  the  absence  of  any  authority 
which  interferes  with  the  literal  meaning  of  this  enactment. 
*  351  *  The  first  case  to  which  I  shall  advert,  and  which  was 
decided  soon  after  the  passing  of  this  statute,  m  the  time  of 
Lord  Hardwicke,  was  the  case  of  The  Attorney- General  v.  Bawles,^ 
That  was  a  bequest  to  executors  of  a  sum  of  500/.  to  lay  out  a 
part  in  building  a  small  school-house,  with  a  little  house  adjoining 
for  the  schoolmaster,  the  purchase  of  the  ground  and  expenses  of 
the  building  not  to  exceed  200/.  Lord  Hardwicke  held  that  that 
200/.  might  be  lawfully  laid  out  in  building  upon  lands  belonging 
to,  or  which  might  belong  to,  the  parish. 

I  have  not  the  least  hesitation  in  saying,  that  all  the  Judges  who 
have  questioned  this  decision  have  questioned  it  upon  the  soundest 
ground.  I  am  surprised  that  a  Judge  of  Lord  Hardwicke's  ex- 
treme accuracy  and  knowledge  of  jurisprudence  generally,  should 
have  fallen  into  such  an  error  as  that.  The  statute  has  expressly 
prohibited  the  giving  of  money  to  be  invested  in  land,  and  in  that 
case  there  was  a  positive  direction  to  invest  a  sum  of  money  in 
buying  a  site  of  ground  and  building  upon  it,  the  whole  expendi- 
ture not  to  exceed  200/.  No  doubt  Lord  Hardwicke  might  have 
truly  said :  '*  If  the  testator  had  only  given  200/.  to  be  employed 
in  building,  not  upon  land  which  he  himself  gave,  but  upon  land 

^  2  Vez.  Sen.  647,  8  Atk.  S06. 
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to  be  given  by  others,  that  would  have  been  valid  " ;  but  what  he 
gave  was  money  to  be  laid  out  upon  the  purchase  of  land  and  in 
building  upon  it. 

That  was  undoubtedly  a  wrong  decision,  and  it  is  declared  to  be 
so  by  Lord  Northington  just  ten  years  afterwards,  in  the  case  of 
The  AUomei/' General  y.  Tyndall}  where  Lord  Northington  pointed 
out  the  error  into  which  Lord  Hardwicke  had  fallen.  It  is  said, 
and  we  know  from  the  history  of  the  times  that  it  was  so, 
that  Lord  Northington  *  owed  a  grudge  to  Lord  Hardwicke,  *  352 
and  that  he  liked  to  throw  out  observations  against  his 
judgments,  and  probably  there  may  be  something  of  feeling  in  the 
mode  in  which  he  expressed  himself  in  that  case.  But  I  must  say 
tbat  I  quite  agree  with  Lord  Northington  in  his  opinion  that  the 
judgment  which  Lord  Hardwicke  gave  in  the  case  of  The  Attor- 
ney-General  V.  Bowles  is  utterly  irreconcileable  with  the  statute 
and  with  all  subsequent  decisions. 

But  Lord  Northington,  while  triumphantly  showing  the  error  in 
The  Attorney- General  v.  Bowles^  says  :  "  Building  on  a  site  is  lay- 
ing out  the  money  in  realty,  and  therefore  contrary  to  the  spirit 
of  the  statute.  It  is  demandable  in  a  proecipe^  and  is  a  purchase 
of  so  much  realty."  That  has  been  entirely  overruled  in  subse- 
quent times.  No  doubt  it  is  an  improvement  of  the  realty,  but 
nobody  will  now  pretend  to  argue  that  a  bequest  is  void  because  it 
directs  money  to  be  laid  out  in  building  upon,  or  otherwise  im- 
proving, land  already  in  mortmain.  This  seems,  however,  to  have 
been  the  opinion  of  Lord  Northington. 

My  Lords,  those  two  opposite  judgments,  the  first  in  1754,  and 
the  other  in  1764,  for  a  great  many  years  afterwards,  during  the 
times  of  Lord  Camden  and  Lord  Bathurst,  and  even  down  to  the 
time  of  Lord  Thurlow,  led  to  a  great  deal  of  conflicting  decision 
upon  this  question,  whether  bequests  for  building  for  charitable 
purposes  were  or  were  not  good.  Just  before  Lord  Thurlow  gave 
up  the  Great  Seal  in  the  year  1792,  there  came  before  him  the 
case  of  The  Att^^mey- General  v.  Na%h^  which  I  think  is  a  very  im- 
portant case  with  reference  to  the  true  view  of  this  subject.  There 
the  bequest  was  upon  trust  that  the  persons  to  whom  it  was 
given  should  cause  to  be  erected  and  built  in  Droitwich  a 
*  school-house  and  certain  other  buildings;  and  then  the  *358 
testatrix  directed  and  empowered  her  trustees  to  purchase 

^  2  Eden,  207,  Ambl.  614.  *  8  Brown,  C.  C.  6S8. 
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such  spot  of  ground  as  they  should  think  proper  for  the  purpose. 
This  was  argued  before  Lord  Thurlow  more  than  once.  The  de- 
cision of  Lord  Thurlow  is  given  in  rather  a  strange  way  ;  it  is  not 
given  as  having  been  a  judgment  pronounced  at  the  time  the 
decree  was  made,  but  as  if  some  observations  had  been  tlirown  out 
by  Lord  Thurlow  in  the  course  and  at  the  conclusion  of  the  argu- 
ment. I  observe,  looking  at  the  date  of  the  decree,  that  it  was 
made  just  three  weeks  before  he  gave  up  the  Great  Seal,  and  I 
dare  say  it  was  one  of  those  cases  in  which  he  directed  the  judg- 
ment to  be  entered  up,  having  previously  expressed  what  his  views 
were.  Eventually  he  decided  against  the  validity  of  the  bequest, 
and  I  think  most  properly.  The  testatrix  at  first  directed  that  the 
trustees  should  cause  to  be  erected  a  certain  school-house  upon 
land  which  she  expressly  declared  was  not  to  be  purchased  by  her 
trustees,  but  was  to  be  land  already  in  mortmain.  This  direction 
was,  I  apprehend,  perfectly  good.  But  then  she  went  on  and  ex- 
pressly directed  and  empowered  her  trustees  to  purchase  such  a 
spot  of  ground  as  they  should  think  proper  for  the  purpose.  Even 
there  Lord  Thurlow  struggled  hard  to  endeavour  to  support  the 
bequest.  He  says,  '^  I  cannot  conceive  that  it  would  disappoint 
her  intention  if  the  whole  land  came  aliunde^^  treating  it  as  if  she 
had  authorised  it  to  come  aliunde,  ^*  The  question  is,  whether 
autliority  given  to  the  executors  to  lay  out  the  money  in  land 
would  bring  it  within  the  statute.  If  land  were  given  I  think  it 
clear  that  the  executors  could  not  keep  back  one  shilling  of  the 
bequest  for  the  maintenance  of  the  charity."  Therefore  what 
Lord  Thurlow  said  upon  that  occasion  was  this,  I  think  it  is  clear 
that  if  anybody  else  gave  the  land  for  the  charity,  the  bequest 
*864  would  be  perfectly  *good,  and  the  trustees  could  not,  with- 
out a  breach  of  duty,  keep  back  a  farthing  of  the  money. 
Eventually,  however,  without  giving  any  reason  for  altering  his 
opinion,  he  allowed  the  demurrer  in  that  case,  which  was  in  truth 
an  expression  of  his  decided  opinion  that  the  bequest  was  bad ; 
and  clearly  it  was  bad,  because  the  land  did  not  come  aliunde  to 
the  executors,  it  was  a  direction  to  the  executors  to  purchase 
whatever  land  they  thought  fit.  Still  it  was  clearly  an  intimation 
of  Lord  Thurlow's  opinion  that  if  there  was  money  to  be  invested 
on  land  acquired  aliunde^  the  bequest  would  be  good. 
The  next  case  was  that  of  The  Attorney- General  v.  Whitchurchy^ 

»  3  Ves.  141. 
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before  Lord  Alvanlej,  in  the  year  1796,  and  it  has  been  supposed 
to  be  a  case  in  which  Lord  Alvanley  had  intimated  an  opinion  that 
a  bequest  to  build  upon  land  that  should  hereafter  be  given  was 
bad.  I  think  Lord  Alvanley  meant  nothing  of  the  sort.  In  that 
case  there  was  a  devise  of  four  houses  for  almshouses,  and  2000Z. 
to  trustees  for  the  benefit  of  their  inmates.  There  was  not  the 
least  doubt  about  the  invalidity  of  that  bequest.  It  was  not  a 
bequest  of  money  to  be  laid  out  in  land,  but  a  bequest  of  four 
houses,  and  the  question  was  whether  the  bequest  of  the  houses 
was  bad.  It  was  argued  that  the  bequest  of  the  20002.  might  be 
good,  in  order  to  be  applied,  not  to  the  almshouses  devised  by  the 
testator,  but  to  some  other  almshouses.  But  it  was  eventually 
decided  that  that  could  not  be  ;  that  the  substratum  falling,  that 
which  was  upon  it  fell  also.  There  Lord  Alvanley  says :  '^  The 
Attomey- General  v.  Bowles  has  been  shaken  by  subsequent  author- 
ities, and  it  is  not  one  of  those  decisions  of  his  that  I  can  entirely 
concur  in ;  I  mean  that  part  of  it  where,  admitting  that  the 
object  *  was  to  erect  a  building  upon  land  not  then  given,  *  855 
he  throws  out  that  if  land  should  be  afterwards  given,  the 
statute  would  not  be  evaded  by  applying  the  money  to  erect  a 
building  upon  it."  What  Lord  Alvanley  says  there  is  perfectly 
true,  and  gives  a  perfectly  correct  view  of  the  law.  But  witli 
respect  to  that  case  of  The  Attorney- General  v.  Bowles j  the  ques- 
tion there  was,  not  drawing  a  distinction  between  a  grant  of 
money  to  be  laid  out  on  land  that  was  to  be  thereafter  given,  and 
money  to  belaid  out  upon  land  that  was  to  be  purchased,  but  the 
question  was  whether,  if  the  bequest  was  to  lay  out  in  land  that 
was  to  be  purchased  with  the  money,  you  could  repudiate  so  much 
of  it  as  directed  the  purchase  of  land,  and  retain  the  other  which 
directed  the  building.  Lord  Alvanley  truly  says,  Lord  Hard- 
wicke's  view  of  the  law,  so  understood,  cannot  be  supported. 

That  a  good  bequest  may  be  made  of  money  laid  out  on  land  to 
be  afterwards  acquired,  not  by  means  of  that  money,  but  by  gift 
or  otherwise,  appears  to  me  to  be  a  matter  not  so  much  decided  as 
taken  for  granted  by  all  modern  Judges  down  to  very  recent 
times.  Indeed  Lord  Eldon,  in  the  case  of  The  Attamey-  General 
T.  Parsons^  states  this  (the  facts  of  the  case  are  not  very  material, 
but  I  chiefly  refer  to  that  case  for  what  Lord  Eldon  says  upon  it)  : 
^'  I  agree  with  tlie  late  cases,  which  go  a  great  way  to  establish 

»  8  Ves.  186, 191. 
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tliat  the  Court  cannot  put  such  a  construction  upon  the  word 
^  erect '  as  was  put  upon  that  word  in  former  cases,  and  that  primd 
facie  the  testator  must  be  taken  to  mean  by  the  word,  that  land 
shall  be  bought."  That  refers  to  a  course  of  decisions  with  which 
I  need  not  trouble  your  Lordships,  in  which  this  question  has  been 
in  innumerable  cases  raised.     Supposing  a  testator  simply 

*  356    *  directs  his  executors  to  build  almshouses,  or  to  build  a 

house,  does  that  necessarily  imply  that  they  are  to  get  land 
for  the  purpose  ?  May  it  not  mean  that  they  are  to  build  if  they 
can  find  any  person  willing  to  give  the  land  ?  There  has  long  been 
a  great  struggle  to  hold  that  that  was  the  meaning  of  it ;  Lord 
Hardwicke  saying  that  erigere  does  not  mean  merely  erecting  in 
the  sense  of  physical  erection ;  he  alludes  to  the  words  by  which 
corporations  are  constituted,  where  erigere  is  used  in  the  sense 
of  '^  constitute."  Therefore  he  says  to  erect  almshouses  may  sim- 
ply mean  to  endow  something  which  has  been  built  by  somebody 
else.  However,  Lord  Eldon  approves  of  the  more  modern  decis- 
ions upon  that  subject  as  coming  under  the  common-sense  view, 
that  where  there  is  a  direction  to  build  or  erect  almshouses,  and 
those  words  alone  are  used,  it  must  mean  that  ground  must  be 
acquired  for  the  purpose,  unless  there  is  something  to  point  out 
that  the  houses  are  to  be  built  upon  ground  not  to  be  purchased, 
but  upon  ground  already  existing  in  mortmain,  or  to  be  given  by 
some  other  person  for  the  purpose.  He  adds  to  what  I  have  before 
quoted :  ^^  I  think  the  good  sense  is  with  the  later  cases,  requiring 
that  the  testator  himself  should  have  manifested  his  purpose  to  be 
sufficiently  answered  if  they  could  hire,  or  beg  land,  according  to 
the  expressions  in  the  different  cases."  Is  not  that  conclusive  to 
show  that  Lord  Eldon  considered  that  a  direction  to  build  upon 
land  which  the  devisee  could  hire,  or  beg,  would  be  a  good  be- 
quest. Then  he  says:  ^'I  have  reason  to  know  Lord  Thurlow's 
opinion  was,  that  if  a  testator  directs  a  school  to  be  built,  and  does 
not  advert  himself  by  words  in  his  will  to  a  purpose,  that  the  land 
is  to  be  acquired  otherwise  than  by  purchase,  you  ought  to  infer 

that  he  meant  it  to  be  acquired  by  purchase ;  and  then  it 

*  357   will  not  do."   It  is  quite  clear  that  *Lord  Eldon  considered 

that  if  it  was  a  direction  to  build  upon  land  which  the 
donees  of  the  money  could  beg,  or  upon  land  which  they  could 
otherwise  acquire,  or  upon  land  already  in  mortmain,  it  would  be 
a  perfectly  good  bequest.     He  does  not  say  that,  but  he  assumes 
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it  as  being  unquestionable,  and  all  his  reasoning  goes  upon  the 
assumption  that  that  is  the  law. 

Then  comes  the  case  to  which  I  have  already  adverted.  77ie 
Attorney- General  v.  Davies^  is  extremely  important.  That  case 
came  before  Sir  William  Grant,  and  then  by  appeal  before  Lord 
Eldon.  There  the  bequest  was  of  ^^  the  sum  of  5000/.,  more  or 
less,  as  it  may  be  wanted  to  build  twelve  almshouses,  purchase 
the  ground,  six  for  poor  men,  six  for  poor  women,  economy  and 
convenience  observed  in  the  structure."  Then  there  was  a 
general  gift  of  the  residue  to  the  Orphan  School  in  the  City  Road, 
upon  the  condition  that  the  directors  of  that  school  should  procure 
a  piece  of  ground  for  almshouses,  which  in  truth  was  a  direction 
substantially  to  purchase  land.  The  Master  of  the  Rolls  held  both 
those  bequests  to  be  bad.  As  to  the  first  there  is  no  doubt.  He 
says :  ^^  It  must  be  admitted  that  if  the  will  stopped  with  the  be- 
quest of  the  5000/.,  it  would  be  wholly  void,  for  the  testator  gives 
it  expressly  to  purchase  land ;  and  even  if  he  had  said  nothing 
about  purchasing,  a  bequest  of  money  to  build  almshouses  would 
be  void  according  to  the  later  determinations ;  as  the  Court 
will  not  imply  an  intention  of  which  the  will  affords  no  trace,  that 
if  the  land  should  be  given,  then,  and  then  only,  the  building  shall 
take  place  "  ;  clearly  showing  that  Sir  William  Grant  understood 
the  law,  not  to  be  controverted,  that  a  gift  of  money  to  be  em- 
ployed in  building  upon  land,  if  land  shall  hereafter  be  given,  was 
a  perfectly  good  gift. 

*  Lord  Eldon  affirmed  the  decree  of  Sir  William  Grant,  *  858 
and  said :  "  Whatever  were  the  decisions  formerly  when 
charity  in  this  Court  received  more  than  fair  consideration,  it  is 
now  clearly  established,  and  I  am  glad  it  has  come  back  to  some 
common  sense,  that  unless  the  testator  distinctly  points  to  some 
land  already  in  mortmain,  the  Court  will  understand  him  to  mean 
that  an  interest  in  land  is  to  be  purchased,  and  the  gift  is  not  good." 
That  has  been  taken  as  if  Lord  Eldon  meant  to  say  that  the  only 
case  in  which  the  bequest  would  be  good,  would  be  if  the  alms- 
house was  to  be  built  upon  land  already  in  mortmain.  That  is 
not  a  legitimate  deduction  from  what  Lord  Eldon  says,  taken  in 
connection  with  what  he  had  previously  said  in  Uie  Attorn^- 
General  v.  Parsons.'^  The  question  then  was  only  between  land 
already  in  mortmain  and  land  to  be  purchased.     He  says  in  effect 

*  9  Ves.  535.  ■  8  Ve8.  186. 
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^'  I  cannot  infer  that  this  is  land  already  in  mortmain,  or  land 
which  is  to  be  acquired  in  any  other  mode.  If  you  simply  say 
that  you  give  money  to  be  laid  out  in  building,  th^itprimd  facie 
means  to  be  laid  out  in  building  upon  land  which  is  to  be  procured 
with  the  money."  I  think,  therefore,  the  irresistible  inference 
from  all  those  cases  is,  that  Lord  Eldon  and  Sir  William  Orant 
both  thought  that  a  gift  of  money  to  be  laid  out  in  building  upon 
land,  which  the  person  to  whom  the  money  was  given  would  beg, 
as  he  says,  or  procure  in  some  other  way,  would  be  a  perfectly 
good  bequest. 

Then  there  was  the  case  of  Henshaw  v.  Atkinsan^^  which  was 

before  Sir  John  Leach.    There  the  testator  having -bequeathed  a 

sum  of  money  to  erect  a  blue-coat  school,  at  Oldham,  and  establish 

a  blind  asylum  in  Manchester,  adds  these  words :  ^*  But  I 

*  359    direct  that  the  said  money  shall  not  *  be  applied  in  the  pur^ 

chase  of  lands,  or  the  erection  of  buildings,  it  being  my 
expectation  that  other  persons  will,  at  their  expense,  purchase 
lands  and  buildings  for  those  purposes."  Now,  Sir  John  Leach  in 
his  judgment  refers  to  those  words  as  conclusively  showing  that 
the  gift  was  perfectly  good,  because  the  testator  had  said  that  the 
money  was  not  to  be  laid  out  in  the  purchase  of  land,  or  in  the 
erection  of  buildings  upon  land,  which  it  was  expected  other 
parties  would  give.  It  is  supposed,  however,  and  I  see  Lord  Lang- 
dale  seems  to  imagine,  that  that  case  was  only  to  be  supported  by 
reason  of  what  follows.  For  in  the  codicil  there  was  a  direction 
that  till  the  almshouses  could  be  gotten,  the  money  should  be 
applied  to  the  maintenance  of  men  who  were  already  in  alms- 
houses. I  tliink  that  has  been  misunderstood,  for  Sir  John  Leach, 
after  showing  that  the  bequest  was  good,  because  it  was  to  be 
applied,  not  in  building  upon  land  to  be  purchased  out  of  the 
money  given  by  the  will,  but  in  building  upon  land  which  some 
other  person  should  give,  says  (dropping  that  part  of  the  argu- 
ment altogether) :  ^^  It  is  next  argued  that  it  was  this  testator's 
intention  that  the  charities  were  not  to  take  e£fect  until  lands  or 
buildings  were  supplied  by  others,  and  that  the  money  may  be 
locked  up  for  an  indefinite  period  of  time,  and  therefore  that  the 
bequest  cannot  be  sustained.  The  cases  of  Downing  College  ^  and 
The  Attorney- Q-eneral  v.  The  Bishop  of  Chester j^  seem  to  be  author!- 

*  »  8  Madd.  806.  »  1  Brown,  C.  C.  444. 
*  Ambl.  550. 
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ties  against  that  objection.''  There  being  no  time  limited  in  that 
case,  it  was  said  the  bequest  may  not  take  efifect  for  a  century,  be- 
cause no  almshouses  may  be  procured  for  an  indefinite  length  of 
time.  But  Sir  John  Leach  says  that  the  decision  in  the  case  of  The 
Attorney- General  v.  The  Bishop  of  Chester  was  a  perfectly 
*good  answer  to  that.  That  was  a  case  in  which  the  tes-  *  860 
tator  gave  money  to  found  a  bishopric  in  Newfoundland, 
in  case  a  bishop  should  be  appointed.  And  it  was  argued  that 
that  was  bad  upon  the  very  ground  that  Sir  John  Leach  alludes  to, 
&at  there  was  no  reason  to  suppose  that  a  bishop  would  ever  be 
appointed.  However,  that  was  very  much  canvassed  before  Lord 
Thurlow,  and  it  was  held  to  be  good.  The  grounds  of  that  decis- 
ion it  is  not  necessary  for  me  to  go  into.  Sir  John  Leach  alludes 
to  it,  and  he  says :  ^^  But  the  point  does  not  arise  here.  In 
his  second  codicil  tlie  testator  directs  that  his  bequest  shall  take 
effect  immediately."  Therefore  I  think  that  Sir  John  Leach  meant 
to  abide  by  the  opinion  he  had  expressed  upon  those  words,  namely, 
that  the  bequest  of  money  to  build  almshouses  was  not  void,  be- 
cause it  was  a  direction  to  build  upon  land  which  other  people 
might  give  for  the  purposes  of  the  charity. 

Then,  my  Lords,  in  the  present  case,  his  Honour  referred  to  the 
different  authorities,  and  made  his  comments  upon  them,  and  then 
he  relied  upon  the  three  subsequent  cases  of  Pritchard  v.  Arbouin^ 
GUlett  v.  Mohson^  and  Mather  v.  Scott.^  Now,  the  case  of  Pritch- 
ard V.  Arbouin  was  a  bequest  to  build  a  new  church.  It  is  re- 
ferred to  both  by  the  Master  of  the  Bolls  and  by  Lord  Langdale 
as  a  decision  of  Lord  Lyndhurst.  It  was  in  fact  a  decision  of  Sir 
John  Leach  after  he  became  Master  of  the  Bolls.  However,  that 
is  immaterial.  In  that  case  he  lays  it  down,  that  ^^  it  is  the  stand- 
ard rule  of  construction  that  a  direction  to  build  is  to  be  consid- 
ered as  including  a  direction  to  purchase  land  for  the  purpose  of 
building,  unless  the  testator  distinctly  points  to  some  land  already 
in  mortmain."  For  the  purpose  of  that  case  that  was  quite 
accurate.  *  It  was  not  necessary  there  to  go  on  to  say,  *  361 
"  or  to  some  land  to  come  to  his  trustees  not  through  the 
instrumentality  of  any  purchase  directed  by  him."  It  is  quite 
dear  that  the  learned  Judge  only  meant  to  say,  "  It  will  not  do  if 

^  8  Bam.  456.  •  2  Keen,  172. 

*  5  Sim.  651,  8  Mjbe  k  E.  517. 
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there  is  merely  a  direction  to  build,"  as  there  was  in  that  case, 
and  therefore  it  was  void. 

Exactly  the  same  remark  applies  to  the  case  of  CHhlett  v.  Boh- 
9(m^  which  came  before  my  noble  and  learned  friend  when  he 
held  the  Great  Seal.  There  the  bequest  was, ''  I  give  and  be- 
queath to  the  Butchers'  Charitable  Institution  5000Z.  towards 
building  almshouses  to  the  said  institution.''  Exactly  the  same 
principle  applies  there.  That  was  a  direction  to  build,  implying, 
according  to  the  later  authorities,  a  direction  to  get  land  for  the 
purpose  of  building.  My  noble  and  learned  friend  held,  and  with 
perfect  propriety,  that  that  was  a  bad  bequest. 

Then  comes  the  remaining  case  of  Mather  v.  Scott^  before 
Lord  Langdale.  There  the  gift  was  of  residue  to  trustees,  with  a 
request  that  they  will  entreat  the  lord  of  the  manor  to  give  a  spot 
of  ground  suitable  for  the  erection  of  so  many  decent  buildings  or 
rooms,  something  like  the  charity  called  the  Twelves.  Lord  Lang- 
dale,  the  Master  of  the  Rolls,  said,  '^  I  think  the  language  does 
not  exclude  the  trustees  from  purchasing  land  if  they  think 
proper,  and,  if  so,  the  bequest  will  be  void."  I  think  that  that 
was  a  perfectly  right  decision  ;  certainly  it  was  a  right  construc- 
tion of  the  will.  The  right  construction  of  the  will  was  that  they 
were  to  get  a  site  at  all  events,  if  they  could  from  the  lord  of  the 
manor,  but  if  not,  by  buying  it,  and  therefore,  according  to  all  the 

authorities,  that  bequest  was  bad. 
*  362       *  I  have  thought  it  necessary  to  allude  to  the  different 

authorities,  not  for  the  purpose  of  founding  myself  upon 
any  of  those  authorities  in  the  present  case.  I  rest  upon  the  true 
construction  of  the  statute,  which  I  think  does  not  forbid  what 
has  been  done  here.  I  refer  to  those  authorities  only  for  the  pur- 
pose of  showing  that  they  do  not  lead  to  any  contrary  conclusion. 
If  there  had  been  no  authorities  at  all,  I  should  still  have  come  to 
the  same  conclusion  ;  but  the  authorities,  so  far  as  they  go,  appear 
to  me  rather  to  warrant  than  to  go  against  what  I  consider  to  be 
the  true  construction  of  the  statute.  Therefore,  in  this  case,  I 
am  of  opinion  that  there  has  been  a  miscarriage  in  the  Court  be- 
low, and  that  the  decree  must  be  reversed. 

Lord  Brougham.  —  My  Lords,  I  think,  with  my  noble  and 
learned  friend,  that  in  this  case  there  has  been  a  miscarriage, 

^  3  Mylne  &  K.  517.  *  2  Keen,  172. 
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looking  to  the  principle  upon  which  the  decision  of  the  Court  be- 
low seems  to  have  proceeded.  The  learned  Master  of  the  Rolls 
appears  to  have  gone  upon  the  assumption  that,  under  the  words 
of  the^  Act,  '^  money,  or  any  other  personal  estate  whatsoever,  to 
be  laid  out  or  disposed  of  in  the  purchase  of  land,"  we  have  a 
right  to  include  a  bequest  of  money,  which  may  lead  to  the  pur- 
chase of  land,  or  be  employed  in  any  manner,  or  which  may  ulti- 
mately tend  in  its  effect,  to  produce  a  purchase  of  land.  My 
answer  to  that  is,  that  the  Legislature  has  not  said  so ;  it  confines 
the  prohibition  to  the  laying  out  of  money  in  the  purchase  of 
lands  ;  and  I  think  that  the  expression,  ^*  purchase  of  lands,"  in 
this  case,  must  be  taken  in  its  ordinary  sense,  as  it  occurs  in  the 
first  and  second  sections,  and  more  especially  in  the  third  section, 
where  the  words  are,  "  money,  goods,  chattels,  or  other 
personal  estate,  or  securities  for  *  money,  to  be  laid  out  or  *  863 
disposed  of  in  the  purchase  of  any  lands."  My  Lords,  we 
cannot  feel  any  doubt,  when  the  question  arises,  as  to  the  meaning 
of  the  words  used  ;  we  may  look  at  the  spirit  as  well  as  at  the  let- 
ter of  the  enactment.  But  here,  in  order  to  uphold  the  decision, 
we  are  called  upon  to  go  a  great  deal  further,  and  to  look  at  the 
presumed  intention  of  the  Legislature.  Because  the  Legislature 
has  confined  itself  to  one  specific  mode  of  accomplishing  its  pur- 
pose of  carrying  into  effect  the  intention  with  which  it  made  the 
enactment,  we  are  therefore  to  add  enactments  which  the  Legisla- 
ture never  made,  provisions  beyond  what  the  Legislature  has 
made,  for  the  purpose  of  completing  that  which  it  left  incomplete, 
for  the  purpose  of  supplying  what  it  left  defective.  I  am  not  at 
all  prepared  to  adopt  any  such  general  principle  of  construction. 

If  the  cases  went  to  that  extent,  I  agree  with  my  noble  and 
learned  friend  that  no  doubt  they  would  throw  great  light  upon  the 
subject,  and  would  make  one  hesitate  in  confining  the  rule  of  con- 
struction so  closely  as  I  think  it  ought  to  be  confined.  But  I  do 
not  discover  any  thing  in  any  of  the  cases  which  leads  to  that  con- 
clusion. Much  has  been  said  of  the  case  which  was  before  me,  of 
Giblett  V.  Hobion^  and  I  think  that  the  Master  of  the  Rolls  goes, 
among  other  grounds,  upon  that  case.  I  think  there  is  nothing  in 
it  to  warrant  the  conclusion  at  which  he  has  arrived.  I  have 
looked  into  it  very  carefully,  and  I  find  no  reason  whatever  to  de- 
part from  the  opinion  which  I  then  held.    I  said  that  I  would  draw 

>  SMjlne&K.  517. 
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two  positions  from  the  statute  itself,  and  from  the  cases  which  have 

been  decided  upon  the  construction  and  application  of  that  statute. 

One  of  those  positions  was,  that  money  given  for  erecting 

*  364    or  building  houses,  if  nothing  further  is  found  *  in  tjie  gift, 

must  be  taken  to  mean  money  to  be  laid  out  in  lands,  inas- 
much as  houses  cannot  be  built  except  upon  land  ;  always  except- 
ing, no  doubt,  what  from  the  nature  of  the  case  clearly  must  not 
be  considered  as  within  the  prohibition  of  the  Act,  viz.  land  al- 
ready in  mortmain,  for,  no  doubt,  money  directed  to  be  laid  out  in 
the  building  of  houses  upon  land  already  in  mortmain  is  no  con- 
travention of  the  statute,  although  certainly  there  is  something  in 
Lord  Northington's  language  which  shows  that,  very  likely,  he 
would  have  been  prepared  to  hold  that  money  directed  to  be  laid 
out  in  improving  land  already  in  mortmain,  should  be  taken  as 
money  to  be  invested  in  land  not  in  mortmain,  and  consequently 
to  be  considered  void.  It  would  be  impossible  to  contend  that, 
even  if  there  were  no  cases  to  the  contrary.  It  appears  to  me, 
with  great  deference  to  the  authority  of  that  learned  Judge,  to  be 
inconsistent,  not  to  say  absurd. 

Then  the  other  position  which  I  drew  from  the  Act  and  from  the 
decided  cases  was,  that  if  it  appeared  from  other  circumstances  in 
the  will,  or  even  if  it  appeared  from  matter  dehovB  the  instrument, 
that  the  intention  of  the  giver  was  that  the  money  should  be 
laid  out  simply  in  building  upon  land,  not  perhaps  already  in 
mortmain,  but  that  the  intention  of  the  testator  was  to  give  money 
for  the  purpose  of  building  houses  upon  land,  if  not  already  in 
mortmain,  at  least  on  land  to  be  obtained  in  any  other  way  than 
by  purchase  with  the  money  given  by  himself,  then  in  that  case  it 
was  not  a  gift  of  money,  either  directly  or  indirectly,  for  the  pur- 
chase of  land,  but  it  was  a  gift  of  money  to  build  houses  upon 
land  either  already  in  mortmain,  or  which  was  to  be  obtained,  not 
by  purchase  with  that  money,  but  to  be  obtained  aliunde^  and  con- 
sequently that  that  gift  of  money  was  not,  within  the  statute, 
forbidden  as  a  gift  for  the   purchase  of   land,  and    therefore 

void. 

*  365       *  I  have  no  reason  whatever  to  doubt  that  both  those 

propositions  are  according  to  the  law  upon  the  subject.  But 
neither  of  them  at  all  supports  the  judgment  of  the  Master  of  the 
Bolls  in  this  case,  any  more  than  the  other  decision  to  which  my 
noble  and  learned  friend  has  adverted,  of  The  AUomey-  General  v. 
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Par9on»}  It  not  only  does  not  support  the  decision  of  the  Master 
of  the  Bolls,  but  it  appears  to  me  to  go  directly  against  it. 

There  is  a  doubt  raised  upon  the  case  of  The  Attorney- General 
▼•  DatneSj^  as  if  Lord  Eldon  had  confined  the  exception  there  to 
the  single  case  of  building  upon  land  already  in  mortmain.  Now, 
it  is  perfectly  clear,  from  the  reason  of  the  thing  indeed,  but  still 
more  from  the  case  of  The  Attamey- General  v.  Parsons j  that  he 
could  not  have  had  any  such  intention  whatever.  The  Attorney- 
General  V.  Parsons  having  been  decided  before  The  Attorney- Gen- 
eral V.  DavieSy  Lord  Eldon  must  have  been  confining  himself  there 
to  land  already  in  mortmain,  because  that  was  the  matter  in  dis- 
pute. My  noble  and  learned  friend  on  the  Woolsack  has  pointed 
out  the  reason  why  he  confined  himself  to  that  specific  point.  The 
iACi  is,  that  The  Attorney- General  v.  Parsons^  which  speaks  of 
'^  hiring  or  begging  "  land,  is  the  strongest  possible  confirmation  of 
the  view  which  we  have  put,  and  of  the  construction  we  are  now 
putting  upon  the  word  ^'  purchase ''  in  the  Statute  of  the  9th  of 
Geo.  2. 

On  the  whole,  therefore,  I  am  of  opinion  that  there  has  been  in 
this  case  a  miscarriage,  and  that  according  to  the  true  construction 
of  the  words  of  the  Mortmain  Act,  and  according  to  the  true  con- 
struction to  be  put  upon  the  decisions  under  that  Act,  the  case  is 
not  such  as  to  come  within  the  enactment, 

*  Lord  Wensletdale.  —  My  Lords,  in  this  case  I  am  of  *  866 
the  same  opinion  as  both  my  noble  and  learned  friends  who 
have  preceded  me.  I  think  that  this  is  a  very  clear  case.  It  arises 
entirely  upon  the  construction  of  the  statute.  We  have  to  see 
whether  that  statute  forbids  this  particular  disposition  of  money, 
viz.  money  to  be  laid  out  in  erecting  almshouses  in  the  particular 
place  in  which  these  almshouses  are  to  be  erected.  We  have  noth- 
ing to  do  in  the  present  case,  whatever  our  suspicions  may  be,  with 
any  supposed  trust  on  the  part  of  Colonel  Scott  to  devote  some  of 
the  lands  bequeathed  to  him  by  Lord  Beauchamp  for  the  purpose 
of  the  charity.  No  such  case  has  been  made ;  and  though  we 
may  have  a  great  suspicion  on  the  subject,  it  would  not  warrant  us 
in  coming  to  the  conclusion  that  this  gift  is  void  on  that  ground. 
If  there  was  a  secret  trust,  I  apprehend  that  that  would  be  within 
the  statute,  and  consequently  void.     Therefore  that  matter  we 

»  S  Ves.  186  -  l&l.  ■  9  Ves.  685. 
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must  dismiss  entirely  from  our  consideration.  The  real  question 
in  the  case  is  whether  this,  in  the  true  construction  of  the  Statute 
of  Mortmain,  is  a  transaction  which  is  defeated  by  the  provisions 
of  that  Act,  and  I  am  clearly  of  opinion  that  it  is  not.  We  ought 
to  look  to  the  words  of  the  statute  and  to  give  those  words  their 
natural  and  ordinary  meaning.  But  in  this  case,  as  has  I  think 
sometimes  happened  in  other  cases,  instead  of  the  words  of  the 
original  statute  being  referred  to,  the  learned  Judges  have  pro- 
ceeded upon  the  conclusions  of  law  arrived  at  in  the  prior  de- 
cisions and  not  upon  the  words  of  the  Act  itself. 

If  we  look  at  the  words  of  the  Act,  there  is  not  the  least  question 
about  their  meaning.  The  statute  says,  [his  Lordship  read  the 
recital  and  enactment.]  This  did  not  mean,  as  the  Master  of  the 
Bolls  seems  to  have  supposed,  '^  to  be  laid  out  or  disposed  of 
*  367  on  land,"  but  *  to  be  laid  out  or  disposed  of  in  the  purchase 
of  land.  The  same  observations  may  be  made  with  re- 
spect to  Lord  Northiugton's  decision  in  the  case  which  has  been 
cited,  where  he  spoke  of  the  impossibility  of  allowing  money  to  be 
laid  out  in  improving  land,  he  considering  the  words  of  the  statute 
to  be,  '^  to  be  laid  out  or  disposed  of  on  land."  The  thing  pro- 
hibited is  money  ''  to  be  laid  out  or  disposed  of  in  the  purchase 
of  any  lands,  tenements,  or  hereditaments."  Such  money  shall  not 
be  given,  granted,  aliened,  limited,  released,  transferred,  assigned, 
or  appointed,  or  any  ways  conveyed,  or  settled  to,  or  upon  any  per- 
son or  persons,  bodies  politic  or  corporate,  or  otherwise,  for  any 
estate  or  interest  whatsoever,  or  any  ways  charged  or  encumbered 
by  any  person  or  persons  whatsoever,  in  trust  or  for  the  benefit  of 
any  charitable  uses  whatsoever. 

Now,  it  is  quite  clear  that  the  statute  prohibits  all  dispositions 
of  laud,  and  all  dispositions  of  money  to  be  employed  in  the  pui^ 
chase  of  land  to  be  devoted  to  charitable  uses.  The  word  '^  pur- 
chase," whioh  occurs  in  four  sections  of  the  statute,  is  clearly,  I 
think,  to  be  understood  in  its  ordinary  sense,  in  the  way  in  which 
it  would  be  understood  at  the  time ;  that  is,  as  meaning  buying 
land,  giving  an  equivalent  for  the  land  in  money,  or  in  personal 
property,  and  acquiring  the  land  in  that  way ;  as  my  noble  and 
learned  friend  has  said,  it  does  not  mean  the  acquisition  or  pursuit 
according  to  the  supposed  derivation  taken  from  the  old  French 
law.  It  is  impossible  to  put  that  construction  upon  it.  It  is 
equally  impossible,  I  think,  to  put  upon  it  the  construction  of  pur- 
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chase,  as  contrasted  with  descent.  It  must  mean,  according  to  the 
language  here  used,  a  purchase  in  the  ordinary  sense  of  the  word, 
for  a  consideration.  So  we  must  hold  it,  unless  some  cases 
have  put  a  contrary  construction  upon  it,  and  I  should 
*  expect,  in  order  to  prevent  our  making  use  of  the  natural  *  868 
and  ordinary  meaning  of  that  word,  that  there  should  be 
produced  some  uniform  course  of  decisions  which  had  established 
a  different  meaning. 

Now,  looking  at  the  collection  of  cases  which  has  been  referred 
to  by  the  Master  of  the  Bolls  in  the  case  of  Trye  v.  The  Corporation 
of  Oouceiter^  (and  I  believe  he  has  there  collected  them  all  to- 
gether), I  cannot  find  any  trace  of  any  doctrine  which  has  put  a 
different  construction  upon  the  word  *'  purchase."  It  is  very  true 
that  Uiere  are  two  or  three  dicta.  In  The  AUamey- General  v. 
Whitchurch^  there  is  a  dictum  of  Alvanley,  in  which  he  says,  that 
if  these  transactions  were  allowed,  it  would  be  something  like 
equivalent  to  the  purchase  of  land.  Then  again  there  is  a  dictum 
of  Lord  Northington,  which  has  been  already  referred  to,  where  he 
considers  the  matters  as  if  the  statute  had  not  used  the  word 
"  purchase,"  and  therefore  he  argues  that  every  employment  of 
money  to  be  laid  out,  even  upon  laud  already  in  mortmain,  every 
thing  that  gives  additional  value  to  the  land,  is  prohibited  by  the 
statute,  because  it  is  increasing  the  value  of  the  land,  which  he 
says  could  be  recovered  in  a  real  action ;  he  considers  that  every 
expenditure  of  money  upon  land,  whether  purchased  or  not,  would 
be  a  violation  of  the  statute.  Then,  again,  there  is  a  dictum  by 
Lord  Langdale,  when  Master  of  the  Bolls,  in  the  case  of  Mather  v. 
Scott^  in  which  he  gives  an  opinion  upon  the  construction  of  a 
will ;  and  he  seems  to  intimate  that  any  thing  which  tends  to  the 
laying  out  of  money  upon  land  comes  within  the  statute. 

But  if  you  look  at  the  decided  cases  really  and  truly,  there  is  not 
a  single  one  which  says  that  the  word  '^  purchase  "  is  to  be 
construed  in  any  other  than  its  *  ordinary  sense.  There  *  369 
are  some  cases  which  have  been  decided,  and  which  have 
not  been  impugned,  where  transactions  exactly  similar  to  the  pres- 
ent were  upheld.  There  is  the  case  of  ffenshaw  v.  Atkinson^^ 
before  Sir  John  Leach  ;  there  is  the  case  of  Dixon  v.  Bviler^  which 

^  14  Beay.  173.  *  3  Madd.  306. 

■  3  Vea.  141.  •  3  Yonnge  &  C.  Exch.  677. 

■  2  Keen,  172. 
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was  decided  by  the  late  Baron  Alderson,  a  very  great  authority 
upon  all  matters  of  law.  He  considered  that  in  that  case  it  was 
perfectly  right,  and  not  at  all  prohibited  by  the  statute,  to  give  a 
sum  of  money  to  build  a  church  upon  ground  already  consecrated, 
and  where  the  land  was  already  provided.  Those  are  two  cases 
expressly  in  point,  putting  the  true  construction  upon  the  word 
^'  purchase,"  that  no  money  is  to  be  laid  out  in  acquiring  land,  but 
that  if  the  land  is  given  aliunde^  those  transactions  are  not  at  all 
touched  by  the  statute. 

Then  let  us  refer  to  some  of  the  otheir  authorities,  from  which 
the  Master  of  the  Bolls  seems  to  deduce  a  new  rule  upon  the  sub* 
ject,  and  upon  which  he  says  that  the  statute  strikes  at  this  very 
mode  of  dealing  with  land  which  would  induce  persons  to  give  it 
in  mortmain.  That  is  the  principle  which  he  deduces  from  those 
authorities.  He  also  deduces  another  principle ;  that  if  a  person 
directs  a  sum  of  money  to  be  laid  out  in  buildings,  it  must  be 
considered  as  a  direction  to  purchase  land,  except  in  the  solitary 
case,  as  he  expresses  it,  of  money  so  to  be  expended  upon  some 
land  already  in  mortmain.  Those  are  the  two  principles  which 
the  Master  of  the  Bolls  deduces  from  all  the  authorities  which 
are  cited.  He  says  that  the  true  construction  of  the  Statute  9 
Geo.  2,  c.  86,  is,  that  that  is  void  which  tends  directly  to  bring 
fresh  lands  into  mortmain.  I  think  it  will  be  found  that  that 
principle,  or  any  principle  of  that  nature,  cannot  really  be 
*  870  deduced  from  the  cases  which  he  *  quotes.  He  also  says 
that  a  bequest  of  money,  to  be  expended  in  the  erection  or 
repair  of  buildings,  is  void,  unless  the  testator  expressly  states  in 
his  will  his  intention  that  the  money  so  bequeathed  is  to  be 
expended  on  some  land  then  already  in  mortmain.  The  only 
exception,  in  his  opinion,  is,  if  the  testator  directs  the  money  to  be 
expended  upon  land  already  in  mortmain.  I  apprehend  that  no 
such  principle,  either  one  or  the  other,  can  be  deduced  from  the 
cases. 

It  is  perfectly  well  established,  that  if  a  person  directs  money  to 
be  laid  out  in  erecting  a  building,  that  is  to  be  considered  as,  by  im- 
plication, also  directing  the  land  to  be  procured  upon  which  to  erect 
the  building.  There  is  no  doubt,  looking  at  the  cases,  that  that  is, 
unquestionably,  the  law;  that  if  he  directs  simply,  without  any 
qualifying  circumstances,  and  without  any  explanation  whatever, 
that  the  money  is  to  be  laid  out  in  building  houses,  it  does  import 
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primdfaeie^  until  it  is  explained,  that  it  is  to  be  expended  partly 
upon  the  purchase  of  land.  But  then  there  are  many  exceptions 
to  that.  If  at  the  same  time  he  declares  that  no  part  is  to  be 
expended  in  the  purchase  of  land,  no  one  will  hold  that  that 
is  to  be  considered  as  a  direction  to  purchase  land.  That  is  one 
of  the  classes  of  exception.  Or  if  he  refers  (that  is  another)  to 
any  particular  land  which  is  already  in  mortmain,  then  that  also 
is  an  exception  to  the  rule,  provided  that  he  points  out  that  land 
particularly;  for  then  the  circumstances  demonstrate  that  the 
money  is  not  to  be  laid  out  in  land. 

Now,  all  these  cases  were  commented  upon  by  Lord  Eldon  in 
that  of  TJie  Attorney-  General  v.  Parsons.^  That  which  his  Lordship 
there  said  was  confined  to  the  case  of  money  being  to  be  laid 
out  in  land  afterwards  to  *  be  acquired  or  procured  by  any  *  871 
means,  except  purchase,  from  any  other  person,  in  order  to 
erect  a  building  upon  it.  That  in  the  opinion  of  Lord  Eldon  is 
valid ;  he  afterwards  held,  in  the  case  of  The  Attorney' General  v.  Dor 
viee^  that  the  bequest  there  was  clearly  a  purchase  of  land,  because 
there  was  a  direction  that  the  money  was  to  be  given  to  any  per- 
son who  would  devote  land  to  charitable  purposes.  That  is  neither 
more  nor  less  than  a  purchase  of  land,  which  is  clearly  struck  at 
by  the  statute.  Then  Lord  Eldon  says,  that  unless  the  testator 
distinctly  points  to  some  land  already  in  mortmain,  he  must  un- 
derstand that  the  testator  means  that  some  land  should  be  pur- 
chased ;  and  that  in  that  case  the  gift  is  not  good. 

I  think  there  is  a  further  expression  of  Lord  Eldon's  to  the 
same  effect  in  another  case.  That  point  must  therefore  be  re- 
garded as  settled  ;  that  a  direction  to  build  must  be  considered  as 
implying  also  a  direction  to  obtain  land  whereon  to  build.  That 
is  the  whole  of  what  Lord  Eldon  said  upon  the  subject.  But  he 
clearly  contemplates  that  building  may  be  not  merely  upon  land 
which  is  already  in  mortmain,  but  upon  land  which  may  be  pro- 
cured aliunde  without  purchase,  and  the  gift  will  be  valid. 

Now  the  Master  of  the  Rolls,  in  giving  his  judgment,  also  relied 
upon  the  expressions  of  Sir  John  Leach,  when  Master  of  the  Rolls, 
in  the  case  of  Pritchard  v.  Arhouin^  where  it  was  said,  "  that  it 
was  the  settled  rule  of  construction,  that  a  direction  to  build  is  to 
be  considered  as  including  a  direction  to  purchase  land  for  the 

^  8  Yes.  186.  *  3  Ruas.  456. 

•  9  Ves.  685. 
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purpose  of  building,  unless  the  testator  distinctly  pointed  to  some 
land  which  was  already  in  mortmain,"  and  he  declared  the  bequest 

void.  It  is  obvious  there  that  that  is  only  one  of  the  cir- 
*  372    cumstances  *  which  prevent  the  direction  to  build  being 

construed  to  be  a  direction  to  purchase.  There  are  others. 
The  Master  of  the  Rolls  also  relied  upon  some  observations 
made  in  the  case  of  Oiblett  v.  HoIbou^  by  Lord  Brougham,  who 
goes  through  all  the  cases  there  and  comments  upon  each.  His 
Lordship  had  a  very  clear  opinion  upon  what  the  eifect  would  be  if 
the  direction  were  to  build  upon  land  not  already  in  mortmain,  but 
acquired  aliunde  by  some  mode  other  than  by  purchase.  In  that 
very  distinct,  able,  and  elaborate  judgment,  his  Lordship  says : 
"  No  one  can  doubt  that  the  doctrine  which  Lord  Northington  laid 
down  in  The  Attorney- General  v.  TyndaU^  though  not  the  decision 
itself,  is  contrary  to  law.  When  he  states  it  to  be  as  clear  as  any 
proposition  in  Euclid,  that  the  Mortmain  Act  prohibits  not  merely 
bequests  for  the  purchasing  of  lands,  but  also  all  realizing  for  the 
benefit  of  a  charity,  and  expressly  adds,  to  leave  no  doubt  as  to 
what  he  meant  by  realising,  that  but  for  such  a  prohibition, 
20,000Z.  might  be  laid  out  in  building  upon  land  not  worth  502., 
it  is  quite  clear  that  his  Lordship  stated  what  was  not  law,  for  no 
one  can  think  of  maintaining  that  a  bequest  of  money  to  be  laid  out 
in  building  on  land  already  in  mortmain,  or  which  might  be  ac- 
quired in  aid  of  a  testator's  charitable  purpose,  through  indepen- 
dent and  valid  titles,  is  struck  at  by  the  statute."  Therefore  that 
is  a  clear  opinion  on  the  part  of  his  Lordship,  that  in  a  case  where 
the  land  was  procured  other  than  by  giving  money  from  the  testa- 
tor in  exchange  for  land,  it  would  not  be  a  gift  in  mortmain  ;  the 
money  might  be  laid  out  properly,  and  without  being  forbidden 
by  the  Statute  of  Mortmain,  in  erecting  buildings  upon  that 

land.  His  Lordship  goes  on  to  allude  to  the  case  of  The 
*873    *  Attorney- General  v.  Daviet,    He  says :  "  Again,  if  we  take 

the  words  of  Lord  Eldon  literally,  in  The  Attorney- Genr 
eral  v.  DavieSj  they  seem  to  confine  the  exception  to  cases  where 
the  land  to  be  built  upon  is  already  (that  is  at  the  date  of  the 
will,  or  at  least  at  the  testator's  death)  in  mortmain.  But  the 
reason  of  the  matter  extends  this  also  to  cases  where  the  testator 
may  plainly  appear  to  have  in  contemplation  a  future  acquisition 
of  building  land  otherwise  than  by  means  of  the  legacy  " ;  that 

>  3  Mylne  &  K.  517,  526  -  530. 

[284] 


PHILPOTT  V.  ST.  GEOBGE^S  HOSPITAL.  *878 

is,  otherwise  than  by  using  the  legacy  in  purchasing  that  land ; 
"and  Lord  Eldon  clearly  assumes  that  in  what  he  says  in  the 
other  case  I  have  referred  to,  Hie  Attorney- General  v.  Parsantj 
where  he  speaks  of  hiring  or  begging  land." 

Therefore,  considering  all  the  cases  which  have  been  decided 
upon  this  subject,  without  going  further  into  them  at  present,  I 
•think  it  perfectly  clear  that  the  natural  and  ordinary  meaning  of 
the  word  in  the  statute  is  a  purchase  of  land,  or  money  given  in 
exchange  for  land.  There  is  no  course  of  decisions,  but  far  from 
it,  which  shows  that  it  is  to  be  understood  in  any  other  than  the 
ordinary  sense.  On  the  contrary,  the  decisions  to  which  I  have 
referred  show  clearly  that  if  land  is  given  by  another  person,  and 
not  through  the  instnimentality  of  the  money  of  the  testator,  or 
as  the  price  of  the  money  left  by  the  testator,  that  is  untouched 
by  the  Statute  of  Mortmain.  Therefore  I  consider  it  perfectly 
clear  that  there  is  nothing  in  this  case  to  prevent  our  putting  the 
proper  construction  upon  these  words.  The  words  have  a  clear 
and  distinct  meaning,  and  no  doubt  they  are  used  in  the  statute  in 
the  sense  in  which  they  would  be  used  anywhere  else.  And  with 
respect  to  the  principle  which  the  Master  of  the  Rolls  deduces 
from  the  cases,  I  think  he  is  hardly  warranted  in  coming  to 
the  conclusion  at  which  he  arrives.  I  do  not  think  any 
such  principle  has  been  laid  down.  It  is  perfectly  *  clear  *  874 
Uiat  if  a  man  directs  money  to  be  laid  out  in  building,  he 
impliedly  authorises  the  money  to  be  laid  out  in  the  purchase  of 
land  ;  and  if  he  says  no  more  that  bequest  will  fail.  But  I  think 
that  that  inference  may  be  repelled  if  he  directs  that  the  money  is 
not  to  be  laid  out  in  the  purchase  of  land,  but  is  to  be  laid  out 
upon  laud  already  in  mortmain,  so  that  no  other  land  is  put  in 
mortmain,  and  also  if  he  directs  that  the  land  shall  be  procured 
from  any  other  person  who  will  give  it,  without  any  reward  to 
himself,  and  dedicate  it  to  the  purpose  of  the  charity. 

I  am  of  opinion,  therefore,  that  we  ought  to  refer  to  the  words 
of  the  statute  itself,  and  that,  acting  upon  them,  the  circumstances 
of  this  case  do  not  bring  it  within  the  mischief  provided  for  by  the 
statute.  I  tlunk  that  the  Master  of  the  Rolls  has  come  to  a  wrong 
conclusion,  and  that  the  judgment  must,  therefore,  be  reversed. 

The  Attorney' General  suggested  that  the  decrees  complained  of 
should  be  reversed,  save  as  to  costs,  and  that  the  gift  of  60,000^ 

[285] 


*S74  OASES  m  THB  HOUSE  OF  LORDS. 

to  the  trustees  for  the  purpose  of  founding  almshouses  (taking  the 
words  of  the  will)  should  be  declared  a  good,  charitable  gift,  and 
to  be  carried  into  effect,  and  with  that  declaration  to  remit  the 
causes  to  the  Court  below  ;  and  with  respect  to  tlie  costs  of  this 
appeal,  that  this  was  not  a  case  falling  within  the  general  rule,  as 
to  the  residuary  legatee  paying  costs  for  the  construction  of  a  will, 
for  that  there  was  here  nothing  to  construe,  but  there  was  an  error 
made  by  the  Court  below  with  regard  to  the  validity  of  the  be- 
quest. He  therefore  suggested  that  the  costs  of  all  the  parties  to 
the  appeal  should  come  out  of  the  fund  which  was  the  subject  in 
dispute. 

LoBD  Wenslbtdalb. — The  only  obscurity  that  is  created  by 
the  testator  is  as  to  the  terms  upon  which  the  money  is  to  go 

over  to  St.  Qeorge's  Hospital. 
*  375       *  The  suggestion  of  the  Attorney-General  was  adopted. 

Decrees  reveraedj  and  causes  remitted^  with  a  declaration^  and  a 
direction  as  to  costs. 

Lords'  Journals,  24th  July,  1867. 


SMITH  V.  OSBORNE. 
1857.    Jane  11, 12 ;  Aoguat  15. 

Arthur  Smith,  Appellant. 

Ltjcikda  Caulfield  Osborne  and  others,  Respondents. 

Covenant  in  Settlement.    Expectant  Estate  in  Remainder.    ^^  SuT' 

tfivingJ^    "  Such  Issue.^^ 

Where  there  is,  in  a  will,  a  gift  to  two  designated  devisees,  as  tenants  in  common 
in  tail,  and  if  either  should  die  without  issne,  then  to  the  ^  surviving  "  devisee, 
that  word  must  be  taken  to  mean  **  other.** 

Where  a  man  in  his  marriage  settlement  describes  himself  as  entitled  to  an  ex- 
pectant estate  in  remainder  in  two  pieces  of  land,  and  covenants  that  when 
**  such  remainder  "  shall  become  vested  in  possession,  he  will  convey  it  to  the 
uses  of  the  settlement,  if  he  becomes  possessed  of  either  of  these  pieces  of  land 
by  a  title  different  from  that  described  in  the  settlement,  the  covenant  will  not 
attach  upon  it :  Noel  v,  Bewley  (8  Sim.  108),  doabted.^ 

^  Atkinson  v.  Holtby,  10  H.  L.  Cas.  821 ;  Collingwood  v.  Stanhope,  Law  Bep. 
4  H.  L.  4S. 
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0.,  in  anticipation  of  marriage,  executed  a  settlement,  which  recited,  that 
^  whereas  O.  is  entitled  to  a  contingent  remainder  on  failure  of  the  issue  of  G. 
C,  party  hereto,  in  the  town  and  lands  of  S.,  and  in  certain  tenements  in  W., 
subject  only  to  such  powers  over  the  same  as  shall  appear  to  be  vested  in  G. 
C,  under  and  by  virtue  of  the  last  will  of  T.  C,"  and  it  went  on  to  covenant, 
that  when  and  so  soon  as  **  the  said  remainder  "  should  become  vested  in  O.  in 
possession,  he  would  then  convey  the  property  to  the  uses  of  the  settlement. 
By  the  will  of  T.  C,  both  these  properties  were  devised  to  G.  C.  for  life, 
remainder  to  his  first  and  other  sons  in  tail,  remainder  to  the  testator*s  daugh- 
ters, Elizabeth  and  Frances,  as  tenants  in  common  in  tail,  and  if  either  daugh- 
ter should  die  without  issue,  then  *'  to  the  use  of  my  surviving  daughter  and 
the  heirs  of  her  body  lawfully  issuing,  and  in  default  of  such  issue,  to  my  own 
right  heirs."  G.  C.  died  unmarried,  and  the  lands  of  S.  and  W.  descended  to 
the  two  daughters  (one  of  whom  was  O.'s  mother)  as  tenants  in  common.  The 
two  sisters  executed  disentailing  deeds  as  to  S.,  but  not  as  to  W.,  and  soon 
afterwards  O.'s  mother  died  intestate,  and  her  property  descended  to  O.,  her 
son,  the  covenantor.  The  other  sister  by  wiU  gave  all  her  property  to  O.,  her 
nephew,  subject  to  certain  annuities  and  legacies :  — 

*  Heldy  that  as  to  the  lands  at  S.,  the  entail  of  which  had  been  barred,  *  876 
and  which  had  not  descended  to  O.  under  the  will  of  T.  C,  this  cove- 
nant did  not  take  effect ;  but  it  did  take  effect  as  to  the  lands  at  W.,  for  the 
word  '*  surviving  "  in  the  will  of  T.  C.  must  be  construed  to  mean  "  other," 
and  the  words  "  such  issue  "  include  the  issue  of  both  daughters,  and  therefore 
O.  succeeded  to  both  moieties  of  that  estate  as  tenant  in  tail  under  the  will. 

This  was  an  appeal  against  a  decree  of  the  Lord  Chancellor  of 
Ireland  in  a  suit  instituted  by  a  '^  Cause  petition,"  under  the  pro- 
visions of  13  &  14  Vict.  c.  89,  "  the  Court  of  Chancery  (Ireland) 
Registration  Act,  1850." 

In  July,  1813,  Bichard  Boyse  Osborne,  since  deceased,  married 
the  first-named  respondent,  then  Lucinda  Caulfield  Humphrey. 
The  other  respondents  were  the  children  of  the  marriage.  The 
appellant  was  at  that  time  the  solicitor  of  Mr.  Osborne. 

A  settlement  was  executed,  dated  8th  July,  1813,  by  which  Mr. 
Osborne  conveyed  to  Arundel  C.  Best  and  George  Carr,  as  trustees, 
certain  estates  in  the  counties  of  Tipperary  and  Kilkenny,^  to  the 
use  of  himself  for  life,  with  remainder  to  uses  to  secure  to  the 
respondent,  his  intended  wife,  an  annuity  of  5002.  for  her  life, 
with  remainder  to  the  issue  of  the  marriage  as  therein  mentioned. 

The  settlement  then  contained  a  recital  and  covenant  in  the 
words  following :  — 

<<  Whereas  the  said  Richard  Boyse  Osborne  under  and  by  virtue 

*  These  estates  had  since  been  sold  in  the  Incumbent  Estates  Court,  having 
been  exhausted  by  the  encumbrances  upon  them. 
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of  the  last  will  and  testament  of  his  grandfather,  Thomas  Carr, 
formerly  of  the  city  of  Waterford,  Esq.,  deceased,  and  bearing  date 
the  22d  of  January,  1773,  is  entitled  to  a  contingent  remainder, 
on  failure  of  issue  in  the  said  George  Carr,  party  hereto,  in  the  towu 

and  lands  of  Stonehouse,  in  the  county  of  Waterford,  and  in 
*  377    certain  *  ground,  tenements,  and  concerns  in  New  Street, 

in  the  city  of  Waterford,  subject  only  to  such  power  or 
powers  over  the  same  as  shall  appear  to  be  vested  in  the  said 
George  Carr  under  and  by  virtue  of  the  last  will  and  testament 
of  the  said  Thomas.  Now  this  indenture  further  witnesseth  that 
the  said  Richard  Boyse  Osborne  doth  hereby  for  himself,  his  heirs, 
and  assigns,  covenant,  promise,  and  agree  to  and  with  the  said 
Arundel  Caulfield  Best  and  George  Carr,  their  heirs  and  assigns, 
that  he,  the  said  Richard  Boyse  Osborne,  when  and  as  soon  as  the 
said  remainder  in  the  said  lands  of  Stonehouse,  in  the  county  of 
Waterford,  and  the  said  grounds  and  premises  in  New  Street,  in 
the  city  of  Waterford,  or  any  part  or  parts  thereof,  shall  become 
vested  in  possession  in  him,  shall  and  will  grant,  assure,  and  con- 
vey the  same,  and  every  part  thereof,  and  all  his  estate  or  title  to 
or  in  trust  therein  unto  the  said  Arundel  Caulfield  Best  and 
George  Carr,  their  heirs  and  assigns,  to  the  like  uses,  upon  the 
like  trusts,  and  to  and  for  the  like  intents  and  purposes  as  the  said 
several  lands  and  premises  hereinbefore  granted  and  conveyed." 

The  settlement  was  prepared  in  the  office  of  Mr.  Humphrey,  the 
father  of  Mr.  Osborne's  intended  wife,  and  he  had  the  will  of  Mr. 
T.  Carr  at  the  time  in  his  possession.  The  settlement  was  duly 
registered. 

The  will  of  Thomas  Carr  thus  referred  to  was  dated  22d  Jan- 
uary, 1773,  and  by  it  the  testator  devised  the  lands  and  tenements 
in  question  (which  were  held  on  leases  for  lives  renewable  for 
ever)  to  certain  trustees  therein  mentioned:  as  to  the  lands  of 
Stonehouse,  to  the  use  of  his  son  George  Carr,  for  his  life,  re- 
mainder to  trustees  to  support  contingent  remainders ;  remainder 
to  the  first  and  other  sons  of  George  Carr  in  tail ;  remainder  to 
the  daughters  of  George  Carr,  as  tenants  in  common  in  tail; 
remainder  to  the  use  of  the  testator's  daughters,  Elizabetli  and 

Frances,   as  tenants  in   common  in   tail ;    and   if  either 
*378    daughter  *  should  die  without  issue,  then  to  the  use  of  the 

surviving  daughter  in  tail ;    remainder  to  tlie  use  of  his 
right  heirs.     As  to  the  premises  in  New  Street,  to  the  use  ot  the 
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testator's  wife  for  her  life,  with  all  the  remainders  of  the  preceding 
estate  exactly  repeated. 

The  lands  and  premises  in  question  were  held  for  leases  for 
lives,  renewable  for  ever. 

George  Carr  was  never  married,  and  he  died  before  the  year 
1824. 

Elizabeth  and  Frances,  his  two  sisters,  survived  him  and  became 
tenants  in  common  in  quasi  tail  of  the  Stonehouse  and  of  the  New 
Street  property.  Elizabeth  was  married,  and  Richard  Boyse  Os- 
borne was  her  eldest  son.     Frances  Garr  was  unmarried. 

On  the  18th  of  May,  1824,  Elizabeth  Osborne  having  survived 
her  husband,  and  also  her  brother  George  Garr,  conveyed  her 
moiety  of  the  lands  of  Stonehouse  to  William  Hobbs,  to  the  use  of 
herself,  her  heirs,  and  assigns,  thereby  barring  her  estate  tail  in 
the  said  lands,  and  becoming  seised  thereof  for  an  estate  of  inher- 
itance descendible  to  her  heirs  general ;  and  on  the  16th  of  Octo- 
ber, 1824,  Frances  Garr  executed  a  like  conveyance.  Elizabeth 
Osborne  and  Frances  Garr  afterwards  by  an  indenture,  dated  the 
24th  of  October,  1828,  obtained  a  renewal  of  the  lease  of  the  lands 
of  Stonehouse,  which  was  granted  to  them,  their  heirs,  and  assigns. 

Elizabeth  Osborne  died  intestate  in  the  year  1830,  leaving  R.  B. 
Osborne  her  only  son  and  heir  at  law.  Frances  Garr  died  in  Jan- 
uary, 1840,  having  previously  made  her  will,  dated  on  the  10th  of 
that  month.  By  this  will  she  gave  her  interest  in  the  lands  of 
Stonehouse  to  trustees,  in  trust  to  permit  R.  B.  Osborne  to  receive 
an  annuity  of  1001.  for  his  life,  and  after  his  death  to  the  use  of 
his  son  or  sons,  as  he  might  by  will  appoint :  and  upon  trust  as  to 
the  remainder  of  the  property  of  Stonehouse,  that  her 
nephew,  George  Whitmore  Carr,  should  receive  *  yearly  *379 
6.0/.  for  his  life ;  and  she  appointed  Richard  Boyse  Osborne 
residuary  legatee.     He  was  also  her  heir  at  law. 

The  premises  in  Waterford,  called  the  New  Street  property,  were 
by  a  renewed  lease,  dated  in  1791,  vested  in  George  Garr,  with  a 
covenant  for  perpetual  renewal.  Elizabeth  Osborne  and  Frances 
Carr  never  executed  any  deed  barring  their  estate  tail  in  this  prop- 
erty. In  1834,  Richard  Boyse  Osborne,  being  then  entitled  in  pos- 
session, as  eldest  son  of  Elizabeth  Osborne,  to  one  moiety  of  the 
premises,  sold  and  conveyed  the  same,  in  consideration  of  850/.,  to 
Frances  Garr.  In  1842,  after  the  death  of  Frances  Garr,  Richard 
Boyse  Osborne  obtained  a  renewal  of  the  lease  of  the  premises, 
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and  they  were  finally  conveyed  by  him  to  the  appellant  for  yaluable 
consideration,  along  with  the  Stonehouse  property.  He  afterwards 
conveyed  both  properties  to  the  appellant. 

No  conveyance  of  the  Stonehouse  and  Waterford  properties  bad 
been  executed  in  accordance  with  the  settlement,  and  the  parties 
claiming  under  it  instituted  a  suit  in  the  Court  of  Chancery,  in 
Ireland,  by  presenting  what  is  there  called  a  cause  petition  against 
the  appellant,  praying  fbr  a  conveyance  and  the  appointment  of  a 
receiver  of  the  Stonehouse  and  Waterford  property,  and  by  the 
decree  of  the  Lord  Chancellor  of  Ireland,  dated  the  17th  of  June, 
1854,  it  was  declared  that  they  were  entitled  to  have  the  covenant 
in  the  settlement  carried  into  specific  execution  as  against  the  un- 
divided moiety  of  the  lands  of  Stonehouse  and  the  houses  in 
Waterford  in  the  petition  mentioned,  which  descended  to  the  said 
Richard  Boyse  Osborne  on  the  death  of  his  mother  Elizabeth  Os- 
borne ;  and  also  as  against  the  other  undivided  moiety,  subject  to 
the  trusts  and  charges  in  the  will  of  Frances  Ann  Carr  contained. 

This  was  an  appeal  against  that  decree. 

*  880  *  The  Attorney- General  (Sir  B.  BetheU)  and  Mr.  Cairns 
for  the  appellant.  —  The  covenant  here  is  not  binding  on  the 
settlor,  for  the  estate  he  takes  is  entirely  different  from  that  which 
was  the  subject  of  that  covenant.  The  cases  of  WUKamian  v. 
Butterfidd}^  Tayl^ur  v.  Dickensouj^  and  Otter  v.  MdviUf  must  be 
overruled,  or  the  judgment  now  appealed  against  must  be  reversed. 
In  the  first,  A.  being  possessed  of  a  lease  for  years,  covenanted,  in 
an  indenture  for  making  a  family  provision,  that  if  he  should  die 
during  the  continuance  of  the  lease,  his  executors  should  assign  the 
residue  of  the  term  to  B.  A.  purchased  the  reversion  in  fee  and 
died,  and  the  Court  of  Common  Pleas,  then  presided  over  by  Lord 
Eldon,  held  that  the  covenant  did  not  preclude  A.  from  purchasing 
the  reversion,  and  that  his  executors  were  not  liable  on  the  cove- 
nant. In  Tayleur  v  DickenBony  A.  being  under  her  parents'  settle- 
ment tenant  in  tail  in  remainder  of  certain  lands,  expectant  on 
the  failure  of  male  issue  of  her  brother,  agreed  in  her  own  mai^ 
riage  settlement  (which  recited  the  former)  that,  '^  in  case  she 
shall  succeed  to  any  such  estate  as  aforesaid,"  it  shall  be  conveyed 
to  the  uses  of  her  settlement.    The  brother  suffered  a  recovery, 

>  S  Bos.  &  P.  63.  *  2  De  6.  &  a  257. 

*  1  Run.  621. 
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and  died  intestate,  whereon  she  took  one-fourth  part  of  his  estate 
as  one  of  his  four  coheiresses.  The  covenant  was  held  not  to  affect 
the  fee  simple  so  coming  to  her  by  descent.  The  principle  on 
which  both  those  cases  proceeded  was,  that  the  covenant  was  to 
convey  a  certain  estate,  that  the  covenantor  became  possessed  of  an 
entirely  different  estate,  and  that  consequently  the  covenant  did 
not  apply.  That  is  precisely  the  point  here.  In  the  case 
in  the  Common  Pleas  *  the  decision  was*  all  the  stronger,  *  881 
because  the  change  was  effected  by  the  act  of  the  cove- 
nantor himself.  In  Otter  v.  MelvUly  a  covenant  to  convey  all  the 
personal  estate  to  which  the  wife  ^^  shall  become  entitled,"  was 
held  not  to  extend  to  property  to  which,  without  the  knowledge  of 
the  husband  or  the  trustees,  the  wife  had  then  an  absolute  title. 
That  principle  runs  through  all  the  cases  except  Noel  v.  Bewley^ 
and  that  case  cannot  be  supported.  A  different  rule  would  indeed 
put  the  Courts  into  the  position  of  making  and  altering,  not  of 
executing  contracts. 

There  are  two  classes  of  cases  which  will  be  relied  on  by  the 
other  side.  In  the  first  are  to  be  found  instances  of  the  rule,  that 
where  a  man  sells  an  estate  which  he  has  not  got  at  the  time,  when 
he  does  get  it,  he  is  bound  to  convey  it.  In  the  other  is  exempli* 
fied  in  the  rule,  that  where  a  man,  on  occasion  of  selling  and  con<p 
veying  property  to  another,  enters  into  a  covenant  for  further  as- 
surance, when  called  ou  further  to  assure  what  he  has  sold,  he  is 
bound  by  his  covenant  to  give  the  vendee  the  benefit  of  an  inter- 
mediate improvement  in  his  title.  But  neither  of  these  rules  affects 
the  present  case.  The  covenant  for  further  assurance  in  this  case 
relates  only  to  the  property  which  actually  was  conveyed  by  the 
settlement,  not  to  that  which  was  in  expectation. 

The  principle  being  thus  clear,  what  is  there  to  affect  its  applica- 
tion here  ?  There  is  the  case  oiNod  v.  Bewley^  which  will  be  relied 
on  by  the  respondents.  There  A.,  a  remainder-man,  conveyed  his 
interest  to  secure  a  debt ;  the  remainder  was  afterwards  destroyed 
by  the  tenant  of  the  prior  estate,  and  A.  subsequently  acquired 
a  new  interest  in  the  property  under  the  will  of  that  tenant. 
*  Vice-Chancellor  Shadwell  held  that  that  new  interest  was  *  382 
available  to  the  creditors  under  the  original  conveyance. 
His  Honour  said : '  *'  Now,  it  strikes  me  that  any  interest  which  Sir 

^  8  Sim.  103.  *  8  Sim.  115. 

*  8  Sim.  103. 
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C.  Blunt  might  acquire  in  the  estate  which  he  professed  to  convey 
by  the  deed  of  1802  would  be  operated  upon  by  the  covenant  for 
further  assurance  ;  and  that,  therefore,  inasmuch  as  the  contingent 
remainder  was  destroyed,  and  in  lieu  of  it  he  received  a  different 
interest  in  the  land,  he  is  bound  in  equity  to  make  good  his  cove- 
nant. But  I  do  not  place  much  reliance  on  the  covenant  for  fur- 
ther assurance,  because  I  take  the  law  to  be  this :  that  if  a  person 
has  conveyed  a  defective  title,  and  he  afterwards  acquires  a  good 
title,  this  Court  will  make  that  good  title  available  to  make  the 
contract  effectual."  That  decision  is  either  inapplicable  to  such 
circumstances  as  exist  here,  or  it  is  erroneous.  The  cases  relied 
on  to  support  Nod  v.  Bewley  have  not  that  effect.  They  are,  first, 
Taylor  v.  JDehar^  which  runs  thus :  "  A  purchaser  of  the  Crown 
lands  in  the  time  of  the  late  wars  sells  part  to  the  plaintiff,  and 
covenants  to  make  further  assurance.  He,  on  the  King's  restitu- 
tion, for  300^  had  a  lease  for  years  made  to  him  under  the  King's 
title.  The  decree  was  he  should  assign  his  term  in  the  part  he 
sold."  The  reason  of  the  judgment  is  not  explained,  but  it  is  prob- 
ably that  which  was  given  in  the  case  of  Smith  v.  Baker?  namely, 
that  he  had  professed  to  sell  the  fee  simple,  and  was  bound  to 
make  good  to  the  best  of  his  power  his  contract  with  the  pur- 
chaser. 
The  next  case  is  that  of  Jones  v.  Kearney.^    There  a  party  in 

possession  of  premises  as  the  assignee  of  a  lease,  subject  to 
*  883    an  annuity,  pending  an  eviction  for  non-payment  of  *  rent 

entered  into  an  agreement  for  a  new  lease,  at  a  less  rent,  to 
commence  from  the  termination  of  the  time  allowed  for  redemption, 
and  though  the  eviction  iu  relation  to  the  old  interest  was  actually 
bad,  the  new  interest  was  treated  as  a  graft  upon  the  old,  and  as 
such  was  held  to  be  subject  to  the  annuity.  There  the  interest  in 
the  lease  and  the  annuity  were  connected  together ;  the  lessee  was 
in  a  fiduciary  position,  and  was  bound  to  hold  the  new  lease  for  the 
purposes  of  the  contract  as  he  had  held  the  old  one.  There  the 
case  of  Noel  v.  Bewley  had,  among  others,  been  referred  to,  and  the 
Lord  Cliancellor  (Sir  E.  Sugden)  ^  said :  ^^  These  cases  seem  to 

^  1  Ch.  Cas.  274,  repeated  in  vol.  2,  p.  212. 

•  1  Youngc  &  C.  Ch.  223. 

•  1  Drury  &  War.  134,  1  Con.  &  L.  84. 

•  1  Drurj  &  War.  159,  1  Con.  &  L.  50.     In  the  latter  report  the  words  are, 
^  and  if  the  title  which  he  had  at  the  time  he  made  the  mortgage  is  defectiTe, 
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me  to  establish  this,  that  if  a  man  sells  an  estate  (and  the  princi- 
ple is  just  the  same  if  he  grants  his  lands  on  mortgage,  or  creates 
an  anuaitj  issuing  out  of  them)  and  the  title  is  afterwards  defeated, 
but  subsequently  he  acquires  the  same  lands  under  another  title, 
there  is  an  equity  arising  out  of  the  contract  to  fasten  it  upon  the 
new  title.''  It  is,  of  course,  clear  that  if  a  man  professes  to  mort- 
gage the  whole  estate  he  cannot  afterwards  set  up  another  title  as 
the  subject  of  the  mortgage,  but  where  he  mortgages  only  a  rever- 
sion expectant,  a  totally  different  estate  is  not  affected  by  the 
mortgage. 

Then  that  brings  the  case  to  the  construction  of  the  covenant. 
The  parties  had  the  will  of  the  grandfather  before  them,  and  they 
agreed  that  if  the  settlor  came  into  possession  of  what  they  be- 
lieved that  will  secured  to  him  (though  they  mistook  and 
misdescribed  the  real  nature  of  *  the  estate)  he  should  *  384 
bring  it  into  settlement.  Nothing  has  become  his  under 
the  will ;  and  there  is  nothing  which,  by  .the  covenant,  he  is  bound 
to  settle.  The  Lord  Chancellor  of  Ireland  seems  to  have  proceeded 
on  the  supposition  that  there  was  something  false  or  fraudulent  in 
the  representation  of  Osborne ;  but  the  facts  do  not  warrant  that 
supposition.  The  settlement  expressly  referred  to  the  will,  and 
that  will  was  at  the  time  in  the  possession  of  the  father  of  the 
intended  wife,  and  it  was  he  who  prepared  the  settlement. 

[Lord  Wensleydalb.  —  If  there  had  been  an  action  on  this 
covenant,  and  an  issue  that  this  remainder  under  the  will  had 
never  come  into  possession,  the  will  must  have  been  looked  at,  for 
the  purpose  of  seeing  what  was  meant.] 

And  that  would  decide  the  issue,  by  showing  that  Osborne  had 
never  undertaken  to  do  what  is  now  claimed. 

Mr.  Glasse  and  Mr.  Marhham  CHffard  for  the  respondents.  — 
This  is  a  question  as  to  the  construction  of  the  covenant.  Had  it 
not  the  effect  of  a  representation  which,  under  the  circumstances, 
constituted  a  contract  binding  the  settlor  ?  Was  it  the  intention 
to  settle  the  land,  or  merely  the  contingency  of  a  particular  title  to 

tliere  arises  an  equity  out  of  the  original  contract  to  pnnne  any  new  title  which 
the  mortgagor  may  acquire,  so  as  to  make  that  new  title  a  substitution  for  the 
original  title,  the  infirmity  of  which  prevented  the  contract  from  being  carried 
into  execution.'*  The  Attorney-General  made  this  difference  the  subject  of  re- 
mark. 
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it  ?  It  is  not  rational  to  suppose  the  latter  with  regard  to  a  pro- 
vision  to  be  made  for  wife  and  children.  There  is  a  misdescription 
on  the  face  of  the  deed  as  to  the  title  of  the  settlor ;  and  as  he  must 
be  taken  to  have  known  his  real  title,  he  is  bound,  especially  with 
regard  to  innocent  parties,  to  make  good  what  he  then  declared. 
The  defence,  that  the  lady's  father  knew  the  real  nature  of  the 
title,  is  not  supported  by  the  evidence ;  but  the  appellant,  who 
was  the  solicitor  of  the  settlor,  did  know  it,  and  before  making 
the  purchase  now  in  dispute,  actually  took  three  opinions  upon 

it.i 
*  885  *  With  the  exception  of  Tayleur  v.  Dickenson^  all  the  au- 
thorities have  one  bearing.  The  earliest  cases  on  the  sub- 
ject are  Taylor  v.  Debar ^  and  Seahoume  v.  PoweL^  In  the  latter 
of  these,  A.  and  his  wife  being  assignees  of  a  lease,  mortgaged  to 
B. ;  A.  became  insolvent,  and  the  title  not  being  good,  C,  in  com- 
passion to  A.'s  wife,  made  a  lease  to  her.  The  Master  of  the  Bolls 
(Sir  J.  Trevor)  looked  on  this  as  but  a  graft  on  the  old  stock,  and 
therefore  directed  the  trustees  to  make  a  new  mortgage  of  it  to  the 
mortgagee ;  in  other  words,  he  held  that  the  new  estate  was  liable 
to  the  old  obligation.  Jennings  v.  Moore^  which  adopted  and  con- 
firmed that  doctrine,  was  expressly  founded  on  Taylor  v.  WheeUr^ 
where  it  had  been,  not  long  before,  expressly  declared. 

The  cases  of  Noel  v.  Bewley^  and  Tayleur  v.  Dickenson^  are 
undoubtedly  opposed  to  each  other,  and  cannot  stand  together. 
The  authority  of  the  former  of  these  has  never  been  impeached  ; 
it  is  on  all  fours  with  this  case,  if  indeed  it  is  not  stronger  than 
this,  for  there  the  conveyance  was  to  secure  a  debt,  while  here  it  is 
to  make  provision  for  an  intended  marriage.  It  was  decided  three 
years  after  Tayleur  v.  Dickenson,  and  two  years  after  the  report  of 
that  case  had  been  published,  yet  Tayleur  v.  Dickenson  was  not 
cited  in  argument  or  judgment.  The  other  cases  have  no  bearing 
upon  the  present.  Smith  v.  Baker  ^  decided  that  where  J.  S.  had 
made  a  conveyance  to  creditors,  wrongly  believing  himself  entitled 
to  the  fee  simple  of  an  estate,  though  the  conveyance  passed  noth- 

^  These  opinions  were  given  in  evidence  in  the  cause,  and  were  printed  in  the 
papers  supplied  to  the  House. 
'  1  Rass.  621.  •  2  Vem.  664. 

*  1  Ch.  Cas.  274.  *  8  Sim.  iOS. 

*  2  Yern.  11.  *  1  Russ.  621. 

*  2  Yern.  609.  •  1  Tounge  &  C.  Ch.  228. 
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ing,  yet  the  transaction  amounted  to  a  contract  which  he 
was  boand  to  carry  into  *  execution.  J(yM%  v.  Kearney'^  *886 
is  chiefly  valuable  as  containing  observations  on  all  the  pre- 
vious cases,  except  that  of  Tayleur  v.  Bickensany  which  is  not  even 
cited,  and  which  never  appears  to  have  been  cited  in  any  Court 
where  a  question  of  this  kind  has  been  discussed,  and  which  must 
therefore  be  considered  as  having  never  received  the  approval  of 
the  profession. 

On  the  principles  stated  in  Jordan  v.  Money ^  the  representation 
here  made  must  be  taken  to  amount  to  a  contract,  and  if  so, 
though  it  may  not  be  such  a  contract  as  would  afibrd'  a  ground  of 
action,  it  will  be  binding  in  equity:  Logan  v.  Wienholt^  and  Ux 
parte  Wynch.^  In  the  former  of  these  two  cases  it  was  held  that 
conditions  in  bonds  entered  into  in  consideration  of  marriage  must 
be  specifically  performed,  and  cannot  be  satisfied  by  the  mere  penalty 
attached  to  them.  If  a  man  makes  a  representation  as  of  fact, 
upon  which  another  is  to  act,  and  that  other  does  act  upon  it,  the 
person  who  made  it  is  bound  by  it,  and  must  perform  the  contract 
founded  upon  it.^  If  therefore  a  man  is  heir  presumptive  to  an 
estate  derivable  from  his  father,  and  covenants  in  that  character 
to  convey,  should  his  father  die  and  leave  him  that  estate  by  will, 
he  will  be  bound  to  perform  his  covenant.  The  fact  that  he  takes 
the  estate  under  the  will,  and  not  by  descent,  will  not  relievo  him 
from  his  covenant.  He  has  agreed  to  convey  the  estate,  and  the 
mode  of  his  coming  into  possession  of  it  can  make  no  difference 
in  his  agreement :   Otter  v.  Vaux.^ 

The  covenant  here  is  to  convey  the  estate  which  he  ex- 
pects *  to  possess.  He  describes  himself  in  the  recital  as  *  387 
expecting  to  possess  it  in  a  particular  manner ;  he  there 
states  that  he  is  entitled  to  a  particular  estate ;  he  must  not  be  al- 
lowed  to  contradict  the  statement  he  has  thus  solemnly  made  ;  the 
declaration  of  his  title  at  the  time  of  entering  into  the  covenant 
estops  him  from  afterwards  contradicting  it,  and  this  estoppel  has 
peculiar  force  in  a  case  in  which  the  consideration  for  the  covenant 
is  marriage. 

The  Attorney- O^eneraly  in  reply.  —  All  that  was  decided  in  Otter 

^  1  Drorj  &  War.  134, 1  Con.  &  L.  84.  «  5  De  6.,  M.  &  6.  ISS. 

*  5  H.  L.  Gas.  1S5,  210.  •  5  H.  L.  Gas.  1S5. 

'  1  Clark  Sc  F.  611.  *  6  De  6.,  M.  &  6.  68S. 
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V.  Vatix  ^  was  that  a  man  could  not  free  himself  from  his  own 
covenant,  but  must  make  good  his  representations  when  they  consti- 
tute a  contract  made  for  a  valuable  consideration.  Here  there  was 
no  such  contract ;  the  words  were  ^^  when  and  so  soon  as  the  remain* 
der  becomes  vested,"  which  refer  to  the  possession  of  the  estate 
by  one  particular  title  and  by  none  other ;  that  is  the  covenant, 
and  it  cannot  be  controlled  by  the  recital.  A  defeasible  contin- 
gency was  all  that  was  here  taken,  and  that  contingency  was  de- 
feated by  the  events  which  happened,  events  which  resulted  from 
the  acts  of  other  persons  independently  of  the  covenantor. 

August  15. 

The  Lord  Chancellor,  after  fully  stating  the  covenant  and  the 
settlement  and  the  will  of  Thomas  Garr,  said :  In  fact,  my  Lords, 
Bichard  Boyse  Osborne  was  not  entitled  to  any  contingent  remain- 
der ;  all  that  he  was  entitled  to  was  an  expectancy  as  heir  apparent 
in  tail  of  his  mother,  and  also  as  heir  presumptive  in  tail  of  his  aunt. 

The  gift  in  the  will  was  substantially  a  gift  to  George  Garr  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  re- 
mainder to  his  daughters  as  tenants  in  common,  with 
*  388  cross  remainders  among  them;  then,  in  default  of  *  issue, 
to  his  two  daughters,  Elizabeth  and  Frances,  as  tenants  in 
common  in  tail,  with  cross  remainders  between  them,  and  an 
ultimate  limitation  to  his  own  right  heirs. 

These  lauds  were  not  fee-simple  lands,  but  were  merely  lands 
held  upon  estates  for  lives,  which  your  Lordships  are  perfectly 
aware  is  a  very  common  sort  of  tenure  in  Ireland,  and  therefore 
the  entail  which  was  created  is  not  strictly  an  entail,  but  that 
which,  for  want  of  a  better  word,  has  been  always  described  as  a 
quasi  estate  tail.  These  lands  having  thus  come  to  these  two 
ladies,  Mrs.  Osborne  and  Frances  Garr,  as  tenants  in  common  in 
what  I  may  call  a  quasi  estate  tail,  each  of  them  executed  a  sepa- 
rate deed,  the  effect  of  which  was  to  bar  her  estate  tail  and  to 
make  her  absolute  owner.  If  they  had  not  been  tenants  of  estates 
for  lives,  it  would  have  made  them  absolute  owners  of  the  fee 
simple.  But  these  deeds  extended  only  to  the  lands  of  Stone- 
house,  and  did  not  apply  to  the  houses  in  Waterford. 

The  only  subsequent  alteration  during  the  life  of  Elizabeth 
Osborne  was  that  in  1828  these  lives  were  renewed,  and  a  new 

^  6  De  6.,  M.  &  6.  68S. 
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lease  was  taken  upon  the  surrender  of  the  old  lease  ;  and  it  may 
not  be  immaterial,  to  state,  that  in  the  habendum  of  that  new  lease 
the  lands  were  granted  to  Elizabeth  Osborne  and  Frances  Garr,  to 
bold,  with  the  appurtenances,  to  them,  their  heirs  and  assigns,  in 
as  large,  ample,  and  beneficial  a  manner  as  they  formerly  held 
them  before  the  grant  of  the  new  lease.  The  effect  of  that  would 
be  certainly  at  law  to  make  those  two  ladies,  not  tenants  in  com- 
mon, as  they  were  before,  but  joint  tenants.  I  do  not  think  that 
that  is  material,  but  I  have  adverted  to  it  in  order  to  show  that  it 
has  not  been  overlooked. 

In  1830  Elizabeth  Osborne  died  intestate ;  and,  consequently, 
every  thing  of  which  she  was  possessed  in  fee  simple  or  quasi 
fee  simple  descended  upon  her  son,  Richard  *Boy8e  Os-  *389 
borne,  who  was  the  settlor  in  that  settlement  of  1813.  If 
she  was  only  joint  tenant,  then  those  lands  did  not  descend  ;  but 
the  parties  have  treated  them  as  if  they  did  descend.  I  do  not 
think  that  that  in  the  result  can  be  material,  and  therefore  I  shall 
so  treat  them.  Indeed,  probably  the  intention  of  the  parties  was 
not  to  alter  their  interests  at  all,  and  they  took  the  same  estate 
that  they  had  before,  namely,  as  tenants  in  common.  Therefore, 
as  to  the  lands  of  Stonehouse,  immediately  on  the  death  of  his 
mother  Richard  Boyse  Osborne  became  absolute  owner. 

I  shall  proceed  to  consider  the  case  with  reference  to  Stonehouse 
in  the  first  instance.  In  1840  Frances  Ann  Garr  died,  and  she 
made  a  will,  whereby  she  gave  every  thing  that  she  could  give  to 
Mr.  Richard  Boyse  Osborne,  who  was  her  nephew ;  it  may  be  taken 
as  an  absolute  gift  to  him  of  every  thing,  subject  to  certain  annui- 
ties and  legacies  which  she  had  given  by  her  will.  Therefore, 
inasmuch  as  she  had  been  the  absolute  owner  of  a  moiety  of  the 
lands  of  Stonehouse,  for  she  had  been  joint  tenant,  and  she  had 
then  become  owner  of  the  moiety,  he  became  absolute  owner,  on 
her  death  in  1840,  of  that  property,  subject  of  course  to  all  the 
charges  which  were  created  by  her  will. 

Very  soon  after  he  had  thus  acquired  the  entirety  of  the  prop- 
erty, ho  charged  the  whole  of  that  property  of  Stonehouse  with 
the  annuities  which  had  been  given  by  the  will  of  Frances  Garr. 
If  Frances  was  only  the  owner  of  a  moiety,  the  annuitants  had 
only  the  security  of  a  nioiety,  but  he  by  some  arrangement  which 
he  made  with  the  executors  by  that  deed,  charged  the  entirety  in 
favour  of  those  annuitants. 
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In  April,  1850,  he  created  a  nominal  annuity  out  of  this  prop- 
erty of  Stonehouse,  in  trust  for  himself,  and  in  •October,  1852,  he 
assigned  Stonehouse  to  the  present  appellant,  Mr.  Smith,  for  valu- 
able consideration. 

*  390        *  My  Lords,  with  respect  to  the  property  in  Waterford 

the  case  is  different ;  for  there  never  was  any  deed  executed 
by  the  two  ladies  Elizabeth  and  Frances  for  the  purpose  of  barring 
the  estate  tail,  or  qiLaai  estate  tail,  which  they  had  taken  in  those 
two  houses  in  Waterford.  Therefore  upon  the  death  in  1830  of 
Elizabeth  Osborne,  Richard  Boyse  Osborne  succeeded  to  her  moiety 
as  tenant  in  tail,  or  quasi  tenant  in  tail  under  the  original  will. 
In  1834  he  sold  that  moiety  of  the  houses  in  Waterford  to  his  aunt 
Frances  Carr,  who  had  in  her  own  right  the  other  moiety,  and  the 
probable  effect  of  the  deed  of  assignment  which  he  executed  was  to 
bar  any  estate  tail.  In  1852  Osborne  assigned  the  Stonehouse  prop- 
erty to  the  appellant,  and  this  cause  petition  was  then  presented. 

The  question  therefore  now  is,  whether,  according  to  the  true 
construction  of  this  covenant,  Richard  Boyse  Osborne  was  bound 
to  convey  on  the  trusts  of  the  settlement  the  interest  he  eventually 
obtained  in  these  estates.  The  doctrine  of  the  Court  of  Chancery 
is,  that  if  a  man  contracts  to  convey,  or  to  mortgage,  or  to  settle 
an  estate,  and  he  has  not  at  the  time  of  his  contract  a  title  to  the 
estate,  but  he  afterwards  acquires  such  a  title  as  enables  him  to 
perform  his  contract,  he  shall  be  bound  to  do  so.  This  was  the 
ground  of  the  decision  in  the  early  cases  of  Tat/lor  v.  Debar  ^  and 
Seaboume  v.  Powel.^  The  principle  is  well  established,  and  the 
Lord  Chancellor  of  Ireland  considered  that  it  was  applicable  to 
the  present  case  and  ordered  accordingly. 

But  whether  the  principle  is  applicable  to  the  present  case  de- 
pends on  the  question,  what  is  the  true  construction  of  the  cove- 
nant ?    If  the  meaning  of  it  be  that  Richard  Boyse  Osborne 

*  891    covenanted  at  all  events  to  bring  *  these  lands  into  settle- 

ment, the  doctrine  may  apply.  But  speaking  with  all 
deference  to  the  Lord  Chancellor  of  Ireland,  I  do  not  so  interpret 
the  covenant.  The  parties  to  the  settlement  evidently  had  a  very 
imperfect  knowledge  of  what  the  rights  of  Richard  Boyse  Osborne 
under  his  grandfather's  will  were.  They  describe  it  as  a  contin- 
gent remainder  on  failure  of  issue  of  George  Carr.     In  truth  it 

was  no  interest,  properly  so  called,  at  all ;  it  was  merely  the  right 

• 

'  1  Ch.  Ca«.  274.  •  2  Vera.  il. 
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of  an  expectant  heir  in  tail.  If  indeed  his  mother  had  died  in  the 
lifetime  of  George,  her  brother,  then  her  son,  Richard  Boyse  Os- 
borne, would  have  had  a  vested  remainder  in  tail  in  a  moiety 
expectant  oh  the  death  without  issue  of  his  uncle  George ;  and  if 
his  aunt  Frances  had  in  the  same  way  died  without  issue  in  the 
lifetime  of  George,  then,  on  the  death  of  his  mother  and  aunt,  he 
would  have  had  a  vested  remainder  in  tail  in  the  entirety.  But 
as  both  his  mother  and  aunt  survived  George,  he  never  had  in 
truth  any  interest,  except  that  of  an  expectant  heir  in  tail. 

The  question  therefore  is,  what  is  the  real  meaning  of  the  cove- 
nant by  Richard  Boyse  Osborne  to  settle  that  which  the  settlement 
describes  as  his  contingent  remainder  on  failure  of  issue  of  George 
Carr[?  I  think  the  reasonable  construction  is,  that  he  contracted 
to  settle  the  estate  and  interest,  whatever  it  might  be,  to  which  he 
might  eventually  become  entitled  under  the  terms  of  his  grand- 
father's will,  that  is,  that  if  that  will  had  been  left  to  take  effect  so 
as  to  make  him  tenant  in  tail  in  possession,  he  would  convey  the 
property  to  the  uses  of  the  settlement.  If  this  be,  as  I  am  per- 
suaded it  is,  the  true  meaning  of  the  contract,  I  do  not  feel  I  am 
at  all  infringing  the  general  doctrine  of  equity  to  which  I  have 
before  adverted,  when  I  arrive  at  the  conclusion  that  the  cove- 
nant in  no  respect  bound  Richard  Boyse  Osborne  to  settle 
*  what  he  derived,  not  under  the  settlement,  but  as  heir  of  *  392 
his  mother,  or  as  heir  or  devisee  of  his  aunt. 

And  this  was  the  nature  of  his  interest  in  Stonehouse,  for  in  the 
year  1824  the  qiuisi  estate  tail  in  these  lands  was  effectually  barred, 
and  Richard  Boyse  Osborne's  subsequent  title  to  them  was  derived, 
not  under  the  will  of  his  grandfather,  but  from  his  mother  and  his 
aunt.  And  his  covenant  can  no  more  apply  to  these  lands  thus 
coming  to  him,  than  it  would  apply  to  any  other  lands  which  his 
mother  and  his  aunt  might  have  taken  in  exchange  for  them,  or  to 
the  money  produced  by  their  sale,  if  they  had  sold  them. 

To  hold  that  because  he  agreed  to  settle  what  he  should  succeed 
to  under  his  grandfather's  will,  therefore  he  is  bound  to  settle 
whatever  interest  he  might  derive  aliunde  in  the  same  lands,  is  to 
make  a  new  covenant  for  him,  not  to  enforce  that  into  which  he 
actually  entered. 

This  distinction  was  pointed  out  and  acted  upon  by  Lord  Gifford 
in  TayleurY.  DickefMon^  and  if  that  case  be  inconsistent  with  Noel 

^  1  Rufls.  521. 
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V.  Bewley^  decided  by  Sir  Launcelot  Shadwell  (as  to  which  I  do 
not  feel  called  on  to  express  an  opinion),!  think  the  former  is  that 
which  ought  to  be  followed. 

I  think,  therefore,  that  as  to  the  lands  of  Stonebouse  the  order 
of  the  Lord  Chancellor  of  Ireland  was  wrong. 

But  with  regard  to  the  houses  in  Waterford  the  case  is  different. 
The  quasi  entail  in  that  property  was  never  barred,  either  by 
Elizabeth  Osborne  or  by  Frances  Carr.  When,  therefore,  Mrs.  Os- 
borne died  in  1830,  her  moiety  in  these  houses  descended  on  her 
son,  Richard  Boyse  Osborne,  and  he  became  tenant  in  tail  in  pos- 
session. He  became  tenant  in  tail  in  possession  of  the 
*  893  other  moiety  on  the  death  *  of  his  aunt  Frances,  in  1840. 
For  I  think  the  word  "  surviving,"  in  the  will  of  Thomas 
Carr,  must  be  construed  "  other."  I  entirely  approve  of  the  rule 
now  generally  acted  on,  of  giving  to  the  word  "  surviving  "  its 
ordinary  and  natural  meaning,  and  not  construing  it  to  mean 
"  other."  Courts  have  no  right  to  alter  the  language  of  a  testator, 
merely  to  effect  what  they  conjecture  him  to  have  intended  to  say 
when  that  is  at  variance  with  what  he  has  in  fact  said.  But  the 
words  of  a  will,  after  all,  are  but  the  means  of  expressing  the  tes- 
tator's intention,  and  where  the  intention  is  plain  from  the  words 
themselves,  it  is  then  the  duty  of  the  Court  to  execute  the  inten- 
tion, however  inartificially  exf^'essed.  And  here  the  language 
shows  that  by  the  word  '^  surviving  "  the  testator  must  have  meant 
^^  other."  This  is  not  a  gift  to  a  class,  and  on  the  death  of  one  or 
more,  to  the  survivor  or  survivors ;  but  a  gift  to  two  designated 
devisees,  that  is,  the  testator's  two  daughters,  as  tenants  in  com- 
mon in  tail,  and  if  either  should  die  without  issue,  then  to  ^^  the 
surviving  daughter  "  and  the  heirs  of  her  body.  Unless  the  word 
"  surviving  "  is  to  be  taken  here  to  mean  "  other,"  the  intention 
cannot  be  carried  into  effect,  for  he  means  his  gift  over  to  come 
into  operation  if  either  of  his  daughters  dies  without  issue,  that 
is,  on  the  death  of  the  daughter  who  dies  first,  or  of  the  daughter 
who  dies  last,  and  the  latter  object  cannot  be  accomplished  unless 
the  word  '^  surviving  "  shall  be  so  read  as  to  be  rendered  capable 
of  being  applied  to  the  pre-deceasing  daughter. 

Add  to  which,  the  gift  over  to  the  testator's  right  heirs  is  only 
in  default  of  *^  such  issue  "  ;  that  is,  all  such  issue,  which  includes 
the  issue  of  both  daughters.    I  think  it  clear,  therefore,  that 

^  S  Sim.  108. 
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Richard  Boyse  Osborne  succeeded  to  both  moieties  of  this  estate  as 
tenant  in  tail,  under  the  limitations  contained  in  his  grandfather's 
will,  and  on  this  interest  his  covenant  attached.     It  is  not 
disputed  that  *  when  Mr.  Smith,  the  appellant,  became'   *  394 
assignee  of  these  houses  he  had  notice  of  the  covenant,  and 
he  is  therefore  bound  by  it. 

The  result  is  that  the  order  below  was  right  as  to  the  houses  in 
Waterford,  but  wrong  as  to  the  lands  of  Stonehouse.  And  the 
decree,  therefore,  must  be  altered  by  a  declaration  to  that  effect. 
That  is  the  advice  which  I  tender  to  your  Lordships. 

Lord  Wensletdale.  —  My  Lords,  there  is  a  distinction  between 
the  two  estates  the  subject  of  this  suit.  With  respect  to  the  Stone- 
house  estate,  I  think  the  Lord  Chancellor  of  Ireland  has  taken  an 
erroneous  view  of  this  case  ;  probably  because  he  thought  himself 
bound  to  follow  the  last  authority  on  this  subject,  Noel  v.  Bewley^ 
which,  sitting  in  the  highest  tribunal  of  appeal,  I  am  at  liberty  to 
say  was,  in  my  judgment,  wrongly  decided. 

The  question  in  the  present  case  is  a  very  simple  one,  and  lies  in 
the  narrowest  compass.  What  is  the  proper  construction  of  the 
covenant  in  the  marriage  settlement ;  that  is,  what  is  the  meaning 
of  the  words  used  in  it,  reading  them  in  their  ordinary  and  gram- 
matical signification  ?  And  this  question  is  precisely  the  same, 
whether  the  covenant  is  sought  to  be  enforced  in  a  Court  of  law  to 
recover  damages,  or  in  a  Court  of  equity  to  compel  a  specific  per- 
formance of  it. 

Is  this  a  covenant  to  convey  the  townlands  of  Stonehouse  to  the 
trustees  absolutely,  whenever  the  covenantor  was  entitled  to  them 
in  possession  ?  Or  is  it  a  bargain  only  with  respect  to  the  contin- 
gent interest,  or  9pe8  successionisy  or  more  correctly,  a  bargain  to  con- 
vey the  estates,  conditionally,  if  they  should  vest  in  posses- 
sion in  Mr.  *  Boyse  Osborne,  the  covenantor  under  the  will  *  395 
of  the  grandfather,  Thomas  Carr  ? 

If  the  former  is  the  meaning  of  the  words  used,  then  it  is  most 
certain  that  Mr.  Osborne  was  bound  to  convey  the  estate,  if  he  ac- 
quired it  in  any  manner,  whether  it  devolved  on  him  under  the 
will,  or  ho  obtained  it  in  any  other  way,  or  if  he  purchased  it  him- 
self. But  if  his  covenant  is  to  convey  the  estate,  provided  he 
acquires  it  by  devolution  in  a  particular  manner,  that  is  a  con- 

^  S  Sim.  lOS. 
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ditional  contract,  and  is  not  obligatory  unless  the  condition  is  per- 
formed. 

Now,  whether  we  read  the  covenant  in  the  very  words  used,  or 
in  the  manner  in  which  it  would  be  reforn^ed  according  to  the  true 
intention  of  the  parties,  the  title  being  evidently  described  as  a  con- 
tingent remainder  by  mistake,  and  there  being  no  fraud,  it  is 
perfectly  clear  that  the  covenant  to  convey  is  only  to  take  effect 
when  an  estate  became  actually  vested  in  possession  in  the  cove- 
nantor under  the  will  of  Thomas  Carr ;  and  that  event  never 
occurred  with  respect  to  the  Stonehouse  estate.  The  covenantor 
derived  his  title  from  his  mother  Elizabeth,  and  his  aunt  Frances, 
the  daughters  of  the  testator,  who  cut  off  the  qium  entail  of  this 
estate,  so  that  it  did  not  descend  to  him  in  that  way  either  from 
his  mother  or  from  his  aunt. 

It  is  said  for  the  respondent  that  the  parties  must  have  intended 
by  the  covenant  to  stipulate  some  certain  provision  for  the  children 
of  the  marriage,  and  not  a  contingent  or  uncertain  one,  and  that  it 
was  wholly  immaterial  in  what  way  Mr.  Boyse  Osborne  might 
become  possessed  of  the  estate,  if  he  did  become  possessed  of  it, 
and  that  therefore  the  covenantor  was  bound  to  convey  it  to  the 
trustees.  But  that  is  to  apply  a  wrong  rule  of  construction.  It  is 
to  interpret  the  covenant,  not  according  to  the  meaning  of  the 
words  used,  but  according  to  what  the  parties  may  be  rea- 
*896  sonably  supposed  (judging  from  the  circumstances  *  in 
which  they  were  placed)  to  have  been  likely  to  intend  to  do 
when  they  entered  into  the  contract.  It  is  a  perversion  of  the 
meaning  of  the  word  ^^  intention,"  when  it  is  stated  to  be  the  rule 
of  construction  of  wills  or  other  instruments.  It  is  a  mere  matter 
of  conjecture  what  the  parties  intended  in  this  sense  of  the  word. 
Who  can  say  in  this  case  that  if  the  father  of  the  lady  had  asked 
the  settlor  to  covenant  to  convey  the  estate  if  he  should  acquire  it 
from  his  mother,  or  if  he  bought  it  from  another  person,  he  might 
not  have  stipulated  for  a  larger  portion  than  5000^.  with  his  wife  ? 

This  is  a  mere  speculation  and  must  be  rejected  altogetlier. 
The  only  safe  rule  of  construction  is  to  ascertain  the  meaning  of 
the  words  used,  and  in  this  case  I  think  it  is  too  clear  to  admit  of 
any  doubt. 

It  was  very  ingeniously  argued  at  the  bar,  by  Mr.  Oiffard,  that 
in  this  case  the  settlor  was  estopped  by  the  recital  in  the  deed  from 
saying  that  he  had  not  a  contingent  remainder  on  failure  of  issue 
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of  George  Carr,  and,  if  so,  that  George  Carr,  having  died  if^ithout 
issue,  the  remainder  became  vested,  and  he  was  bound  to  convey. 
That  a  recital  of  another  deed  will'  estop  is  not  to  be  doubted : 
Lainsan  v.  Tremere;^  and  therefore  at  law  the  covenantor  would 
not  be  permitted  to  plead  that  he  had  not  a  contingent  remainder. 
But  the  recital  does  not  appear  to  me  to  confine  the  contingency 
to  the  simple  case  of  George  Carr  dying  without  issue,  and  there- 
fore, if  there  had  been  an  issue  in  pleading,  whether  the  remainder 
became  vested  or  not,  it  seems  to  me  that  it  would  be  necessary  to 
look  at  the  terms  of  the  will  itself  to  ascertain  what  was  the  contin- 
gency on  which  the  remainder  depended ;  and  then  it  would  be 
seen  that  there  was  no  contingent  remainder  at  all,  and 
there  *  would  be  great  difficulties  in  the  way  of  the  plaintiff  *  897 
in  the  action  succeeding.  Be  that  as  it  may,  the  mistake, 
it  being  clearly  such,  fraud  being  out  of  the  question,  would  be 
corrected  in  equity,  and  tlie  covenant  reformed,  and  then  the  deed 
would  only  recite  the  ^es  mccessionis  under  the  will,  and  the 
covenant  would  be  for  the  settlor  to  convey  the  estate  when  it  be- 
came so  vested  in  him. 

I  think  it  clear,  therefore,  that  under  this  covenant  the  settlor 
would  not  be  bound  to  convey  this  estate  unless  he  became  en- 
titled, which  he  never  did,  by  virtue  of  the  grandfather's  will,  and 
having  acquired  a  title  aliunde^  he  was  not  bound  to  convey. 

In  such  cases  as  this,  which  depend  on  the  construction  of  the 
words  of  the  covenant,  it  is  of  little  use  generally  to  refer  to  pre- 
cedents. In  the  case  of  Tayleur  v.  Dichenion^  before  Lord  Gifford, 
the  words  were  different,  and  his  Lordship  very  properly  held  that 
the  covenant  to  convey  applied  only  in  case  the  wife  became 
entitled  under  the  limitations  of  the  settlement,  and  not  if  she 
acquired  the  estate  in  a  different  way.  This  case  is  material  only, 
and  that  in  a  very  slight  degree,  for  the  purpose  of  showing  that 
there  was  no  mention  made  of  any  supposed  rule  of  equity  obliging 
the  covenantor  to  convey  otherwise  than  according  to  the  true 
meaning  of  his  contract. 

The  case  of  Nod  v.  BewUy^  before  the  Vice-Chancellor  of  Eng- 
land, was  cited,  and  greatly  relied  upon,  for  the  respondent,  and 
appears,  as  I  have  said,  to  have  weighed  much  with  the  Lord 
Chancellor  of  Ireland  in  inducing  him  to  decide  against  the  appel- 

1  1  A.  Sc  £.  792.  *  8  Sim.  103. 

'  1  Rum.  521. 
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lant,  and  undoubtedly  it  would,  if  properly  decided,  justify  this 
decree.    In  that  case,  Sir  Charles  Blunt,  being  indebted  to 

*  398   Noel  and  Company,  by  indenture,  *  reciting  the  will,  under 

which  he  was  entitled  to  a  contingent  remainder  expectant 
on  the  decease  of  bis  mother,  in  the  eyent  of  his  surviving  her, 
conveyed  that  contingent  remainder  to  trustees  for  Noel  and  Com- 
pany, with  a  covenant  for  further  assurance,  by  way  of  security, 
for  a  debt  due  to  them.  Sir  Charles  Blunt's  mother  afterwards 
barred  the  contingent  remainder,  and  then  by  her  will  left  an 
interest  in  the  same  estate  to  her  son,  Sir  Charles  Blunt.  A  bill 
was  filed  to  compel  Sir  Charles  Blunt  to  convey  that  interest  to 
the  plaintiffs  under  the  covenant  for  further  assurance.  The  Vice- 
Chanccllor  of  England  at  fii*st  expressed  an  opinion,  that  the  cove- 
nant for  further  assurance  applied,  and  that  by  virtue  of  it,  as  the 
contingent  remainder  was  destroyed,  and  Sir  Charles  Blunt  re- 
ceived a  different  interest  in  lieu  of  it,  he  was  bound  in  equity  to 
make  good  his  covenant.  The  Vice-Chancellor  subsequently, 
however,  declared  that  he  did  not  place  much  reliance  upon  that 
covenant  for  further  assurance,  and  no  doubt  rightly,  for  that 
covenant  would  not  oblige  the  covenantor  to  convey  a  different 
thing  from  that  which  he  had  covenanted  to  convey,  or  the  same 
thing  on  a  different  event.  The  Vice-Chancellor  then  declared 
that  the  law  was,  that  if  a  person  had  conveyed  a  defective  title, 
and  afterwards  acquired  a  good  one,  the  covenant  would  render 
that  good  title  available  to  make  the  conveyance  effectual.  This, 
no  doubt,  was  true,  if  the  person  had  agreed  to  sell  and  convey 
an  estate  absolutely  in  the  first  instance ;  then  if  he  had  no  title 
at  the  time  of  the  contract,  and  afterwards  acquired  one,  he  would 
be  bound  to  make  good  his  contract,  and  to  convey  it ;  but  if  he 
never  covenanted  absolutely  to  convey,  but  only  conditionally,  and 
the  condition  was  never  fulfilled,  he  was  under  no  such  obligation. 

It  was  clearly  a  mistaken  application  on  the  part  of  the 

*  899   Vice-Chancellor  of  an  established  *  rule  to  a  case  to  which 

it  was  not  applicable,  and,  in  my  judgment,  the  case  was 
on  that  account  wrongly  decided,  and  is  of  no  authority. 

But  a  different  question  arises  as  to  the  estate  in  New  Street,  in 
the  city  of  Waterford.  The  will  of  Thomas  Carr,  22d  January, 
1773,  left  the  estates  of  Stonehouse,  and  the  property  in  New 
Street,  Waterford,  both  held  under  estates  for  lives  renewable  for 
ever,  to  his  son,  George  Carr,  for  life,  with  remainder  to  his  first 

[304] 


SMITH  v.  OSBORNE.  *399 

and  other  sons  in  tail,  then  to  daughters  as  tenants  in  common, 
and  for  default  of  such  issue,  to  his  daughter  Elizabeth,  afterwards 
Osborne,  and  Frances,  as  tenants  in  common,  and  the  heirs  of  their 
respective  bodies ;  if  either  should  die  without  issue,  then  to  the 
surviving  daughter,  and  the  heirs  of  her  body,  and  the  ultimate 
remainder  in  fee  to  his  own  right  heirs.  And  as  the  quasi  entail  in 
the  New  Street  property  in  Waterford  was  not  cut  off,  the  moiety 
belonging  to  Elizabeth  descended,  under  the  will,  to  Mr.  Osborne, 
and  is  affected  by  the  covenant  in  the  marriage  settlement ;  and 
the  appellant,  in  his  answering  affidavit,  offers  to  convey  that  part 
to  the  uses  of  the  settlement.  The  decretal  order,  therefore,  was 
riglit  as  respects  that  moiety  of  the  Waterford  property. 

As  to  the  other  moiety  there  is  some  little  question.  On  the 
death  of  either  without  issue,  the  moiety  of  each  daughter  was  to 
go  to  the  surviving  daughter  and  the  heirs  of  her  body.  If  the 
word  *^  surviving  "  is  to  be  read  as  "  other,"  as  I  think  here  it  ought 
to  be,  then  the  moiety  of  Frances  Anne  would  go  to  Mr.  Osborne, 
as  heir  of  the  body  of  his  mother,  and  this  moiety  would  come  to 
him  under  the  will,  and  be  affected  by  the  covenant. 

If  the  word  "  surviving  "  is  to  be  construed  literally,  then  the 
event  never  took  place  ;  neither  sister  died  without  issue 
leaving  the  other  sister  surviving,  and  the  remainder  in 
*  Frances  Anne  Carr's  tail  in  the  moiety  did  not  pass  by  *  400 
the  will,  but  descended  to  the  heir  at  law  as  being  undis- 
posed of.  This  would  be  to  create  an  intestacy  as  to  that  remain- 
der. My  opinion  therefore  is,  that  the  word  "  surviving  "  is  to  be 
read  as  "  other,"  in  conformity  with  the  opinion  of  my  noble  and 
learned  friend  on  the  Woolsack,  and  then  the  whole  interest  in  each 
moiety  is  disposed  of,  and  both  the  moieties  in  the  Waterford 
estate  descended  on  Mr.  William  Boyse  Osborne  under  the  will  of 
his  grandfather  Thomas  Garr,  and  were  therefore  bound  by  his 
covenants  in  the  settlement. 

I  tlierefore  entirely  concur  in  the  opinions  expressed  by  my 
noble  and  learned  friend. 

The  Attorney-General.  —  I  would  humbly  submit  to  your  Lord- 
ships that  the  order  of  the  House  should  run  in  the  following 
terms :  Declare  the  respondents  entitled  to  the  specific  perform- 
ance of  the  covenant  contained  in  the  settlement  so  far  as  the  same 
relates  to  the  houses  in  Waterford,  but  not  entitled  to  specific  per- 
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formance  of  the  covenant  so  far  as  the  same  relates  to  the  lands  at 
Stonehouse.  And  that  the  cause  petition  so  far  as  it  prayed  any 
relief  with  respect  to  the  lands  at  Stonehouse  ought  to  be  dis- 
missed.  And  reverse  so  much  of  the  decree  as  gives  any  relief 
with  respect  to  the  lands  at  Stonehouse,  and  as  directs  the  appel- 
lant to  pay  to  the  respondents  the  costs  of  the  petition.  And  with 
that  order  and  with  those  directions  remit  the  cause  to  the  Court 
below. 

The  Lord  Chancellor.  —  Precisely;  I  think  nothing  can  be 
said  about  costs.  On  the  one  hand,  the  petitioners  asked  too  much, 
and  on  the  other  hand,  Mr.  Smith  offered  too  little.  If  he  had 
offered  to  settle  the  whole  of  the  Waterford  property  I 
*  401  should  have  been  of  opinion  that  he  was  entitled  *  to  have 
his  costs,  but  he  only  offered  to  settle  half.  Therefore  the 
declaration  will  be  to  the  effect  suggested  by  the  Attorney-Greneral. 
The  costs  paid  by  the  appellant  in  the  Court  below  must  be  re- 
turned. 

Decree  in  part  reversed,  and  cause  remittedy  with  declaration  and 
directions. 

Lords'  Journals,  15th  August,  1857. 
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1857.    Jane  8,  9 ;  August  15. 


Henrt  Ernest  (official  manager  of  the  Sea  Fire  \  a      ,,    . 
Society), ^Appellant. 

Edwin  Cox  Nicholls  (official  manager  of  the )  ^         -,.  j 
Port  of  London  Company),    .        .        .        .  ) 

Winding-up  Act,    Registered  Company,     Directors*  Contract.     7  ^ 

8  Vict.  c.  110.     Costs. 

A  disallowance  by  the  Master  of  a  claim  made  under  the  Winding-up  Acts  is  the 

subject  of  an  appeal 
There  can  be  no  remedy  against  a  company  registered  under  the  7  &  8  Vict  c 

^  New  Brunswick  &  Canada  Railway  Company  v.  Conybeare,  9  H.  L.  Cas. 
719. 
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110,  on  any  contract,  in  which  a  director  of  the  company  was  a  party,  and 

in  which  he  was  interested,  unless  the  provisions  of  the  29th  section  of  that 

statute  have  been  strictly  observed. 
A  contract  by  the  directors  of  one  company  to  purchase  the  trade  of  another 

company  is  not  binding,  unless  it  is  authorised  by  the  deed  of  settlement  of 

each  company,  and  is  made  according  to  its  provisions. 
Qwtre,  Whether  when  directors  have  entered  into  a  covenant  which  is  void,  their 

company  can  be  liable  for  acts  done  in  consequence  of  such  covenant  ?    What 

are  the.  powers  of  directors  ? 
Each  company  was  ordered  to  pay  its  own  costs. 

This  was  an  appeal  against  a  decision  of  the  Lords  Justices, 
which  had  reversed  one  previously  pronounced  by  Vice-Chancellor 
Stuart,  in  the  matter  of  a  claim  under  the  Winding-up  Acts,  1848 
and  1849.  The  appellant  represented  "The  Sea  Fire  and  Life 
Assurance  Society,"  and  the  respondent  "  The  Port  of  London 
Shipowners'  Loan  and  Assurance  Company." 

*  The  Port  of  London  Company  was  completely  regis-  *  402 
tered  in  April,  1847.  By  the  deed  of  settlement  of  the 
company  the  business  was  to  insure,  against  the  perils  of  the  seas, 
fire,  and  all  such  other  risks  as  the  directors  should  think  fit,  the 
ships,  goods,  freight,  &c.  of  the  shareholders,  and  likewise  of  oth- 
ers, and  all  other  matters  which  might  lawfully  be  insured  against 
such  perils,  and  to  advance  money  on  bottomry  and  responden- 
tia, and  to  carry  on  commission  business,  and  all  other  matters 
connected  with  ships,  or  incidental  thereto.  There  was  no  power 
in  the  deed  to  carry  on  the  business  of  fire  and  life  assurance. 
Mr.  Augustus  Collingridge  was,  by  the  fifty-third  clause  of  the  deed, 
appointed  managing  officer  of  the  company.  The  managing  offi- 
cer might  or  might  not  be  a  director.  His  duties  were  (clause 
fifty-four)  to  keep  the  books,  to  keep  the  common  seal  of  the  com- 
pany, and  when  thereto  required  by  the  directors,  and  in  the 
presence  of  any  two  of  them,  to  countersign  cheques  on  the  com- 
.  pany's  bankers,  and  to  affix  the  seal  of  the  company  to  instruments 
requiring  the  same,  and  to  receive  and  prepare,  and  if  necessary 
present  to  the  proper  parties,  all  writings  required  in  transacting 
the  business  of  the  company.  The  ninety-seventh  clause  of  the 
deed  thus  provided  for  the  possible  dissolution  of  the  company :  — 

If  a  resolution  for  that  purpose  should  be  reduced  into  writing, 
and  should  be  twice  read,  and  put  to  the  vote,  and  should  be  car- 
ried by  a  majority  of  at  least  two  thirds  in  number  of  the  share- 
holders present,  holding  among  them  at  least  two  thirds  in  number 
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of  the  shares  of  the  company,  at  an  extraordinary  general  meet- 
ing, and  If  such  resolution  should  be  confirmed  by  a  like  majority 
at  a  subsequent  extraordinary  general  meeting,  to  be  held  after 
the  expiration  of  fourteen  days,  but  before  the  expiration  of  three 
calendar  mouths  next  after  the  general  meeting  at  which 

*  403    *  such  first  resolution  should  have  been  passed,  then  the 

said  company  should  be  dissolved. 

There  was  no  clause  authorising  the  directors  or  the  managing 
officer  of  the  company  to  sell  or  dispose  of  its  business.  Mr.  Col- 
lingridge  and  Mr.  Bolton  Peel,  the  treasurer,  certified  the  deed, 
adding  to  their  names  the  words  ^^  two  of  the  directors." 

In  February,  1849,  *'  The  Sea  Fire  Life  Assurance  Society  "  (at 
first  called  "  company  ")  was  formed,  and  was  provisionally  regis- 
tered as  the  "  society  "  on  the  16th  of  July  in  that  year.  The 
deed  of  settlement  defined  the  business  of  the  society  to  be,  to 
make  insurances  and  advances  on  ships  (as  in  the  other  deed}, 
and  also  to  make  and  efifect  all  insurances  on  lives  or  survivorships, 
or  on  all  or  any  contingencies,  &o,  relating  to  or  connected  with 
the  lives  or  survivorships  which  might  be  efiected  according  to 
law,  and  also  to  grant  and  to  purchase  and  sell  endowments,  annu- 
ities, either  for  lives  or  for  years,  or  on  survivorships,  and  either 
immediate,  deferred,  reversionary,  or  contingent,  and  also  life, 
reversionary,  and  other  estates  and  interests,  real  or  personal,  and 
to  advance  money  by  way  of  loan  on  mortgage  or  other  security, 
and  for  these  purposes  to  acquire  and  hold  such  lands,  heredita- 
ments, and  real  estates  as  might  be  requisite,  and  to  carry  on  the 
business  of  life  assurance  generally,  and  of  any  annuity,  endow- 
ment, loan,  and  reversionary  interest  association,  in  all  their 
respective  branches  and  departments ;  and  also  to  make  or  effect 
assurances  against  loss  or  damage  by  fire  to  all  kinds  and  descrip- 
tions of  property  whatsoever,  and  to  carry  on  the  business  generally 
of  a  fire  insurance  office,  as  far  as  the  same  might  be  done  accord- 
ing to  law  ;  and  also  to  make,  issue,  and  effect  policies  of  insurance 
needful  for  the  purpose  of  securing  the  fidelity  of  persons 

*  404    in  situations  of  *  trust,  and  generally  to  carry  on  the  busi- 

ness of  a  guarantie  association  in  all  its  branches,  so  far  as 
the  same  might  be  done  according  to  law.  It  was  declared  that 
there  should  not  be  less  than  three  nor  more  than  ten  directors  of 
tlie  society,  and  Alexander  Davis,  Sir  William  Ogilvie,  Bart., 
Augustus  Collingridge  (the  same  person  who  was  the  secretary 
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and  a  director  of  the  London  Port  Company),  and  Howel  Gwyn, 
vere  appointed  the  first  directors.  The  directors  were  (clause 
twenty-seven)  to  meet  at  the  society's  office  once  a  month,  or  at 
any  other  time  that  two  directors  or  the  managing  officer  should 
by  writing  appoint ;  and  every  such  meeting  was  to  be  called  a 
board  of  directors.  The  managing  officer  (clause  twenty-eight), 
whether  director  or  not,  was  entitled  to  be  present,  but  no  other 
person  not  a  director,  and  three  or  more  were  to  constitute  a 
meeting  and  exercise  all  the  powers  of  the  board.  By  clause 
thirty-one,  the  directors  were  to  cause  the  society  to  be  completely 
registered,  and  should  thereon  be  entitled  to  all  the  powers  con* 
ferred  on  directors  by  the  Registration  Act,  except  as  thereinafter 
provided,  and  after  complete  registration,  they  should  have  full 
authority  to  purchase  or  lease,  as  might  seem  expedient,  at  such 
price  and  on  such  terms  and  conditions  as  might  be  lawfully 
imposed,  the  business  of  any  other  fire,  life,  or  marine  insurance 
company,  and  for  that  purpose  to  enter  into,  and  rescind  or 
modify  contracts  and  agreements  in  the  name  of  the  Sea  Fire 
Life  Assurance  Society,  and  of  the  shareholders  thereof.  A  man- 
aging officer,  who  might  or  might  not  be  a  director,  was  (clause 
fifty-three)  appointed,  and  Mr.  CoUingridge  was  thereby  appointed 
the  first  managing  officer  of  the  company.  His  duties  were  de- 
scribed in  much  the  same  terms  as  in  the  other  deed.  The  deed 
was  certified  by  Mr.  Davis  and  Mr.  CoUingridge,  who  were  de- 
scribed as  "  directors." 

*  In  February,  1849,  Mr.  CoUingridge  and  Mr.  Alands  *  406 
(the  chairman  of  the  Port  of  London  Company)  delivered 
to  Mr.  Chappie,  the  solicitor  of  that  company,  in  writing,  instruc- 
tions, signed  by  them,  to  prepare  a  deed  for  the  amalgamation  of 
the  Port  of  London  Company  with  the  Sea  Fire  Company,  which 
was  then  provisionally  registered  in  that  name.  This  registration 
appears  never  to  have  been  completed,  but  a  provisional  registra- 
tion of  this  company,  under  the  name  of  "  society,"  took  place 
in  July,  1849,  and  was  completed  on  the  8th  October,  1849.  No 
meeting  of  the  shareholders  had  been  held,  to  authorise  the  direc- 
tors of  either  company  to  sell,  or  to  purchase,  the  business  of  the 
other ;  but  the  arrangements  for  the  transfer  of  the  business  of 
the  Port  of  London  Company  to  the  Sea  Fire  Society  were  stated 
to  have  been  made  by  the  directors  of  the  two  bodies  before  the 
complete  registration  of  the  society.    The  accounts  and  books  of 
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the  Port  of  London  Company  were  balanced  and  closed  up  to  the 
30th  of  June,  1849,  and  the  balances  due  from  the  several  agents 
of  the  company  were  transferred  to  the  books,  and  received  by 
the  officers  of  the  society.  On  the  11th  October,  1849,  a  deed  of 
transfer  was  executed :  it  expressed  that  the  Port  of  London  Com- 
pany, in  consideration  of  lO^.,  and  of  the  covenant  on  the  part  of 
the  Sea  Fire  Society  thereinafter  contained,  assigned  to  the  Sea 
Fire  Society  all  the  trade  and  business  of  general  marine  assur- 
ance, and  all  other  the  trade  or  business,  if  any,  of  the  Port  of 
London  Company,  and  the  good-will  and  capital,  stock,  and  book 
and  other  debts,  and  property  and  effects  thereof  respectively,  and 
all  benefit  and  .advantage  thereof  respectively,  and  all  books, 
papers,  and  accounts  of  and  relating  to  tlie  said  business.     And 

the  Port  of  London  Company  covenanted  to  give  public 
*  406    notice  of  the  assignment  thereby  made,  and  that  the  *  said 

company  would  not  at  any  time  thereafter  carry  on  the 
business  of  marine  insurance  in  any  of  its  branches.  And  in  con- 
sideration of  the  assignment  and  covenant  thereinbefore  contained 
on  the  part  of  the  Port  of  London  Company,  the  Sea  Fire  Society 
covenanted  to  indemnify  the  Port  of  London  Company,  and  the 
past  and  present  shareholders  therein,  and  the  estate  and  effects  of 
such  shareholders,  against  all  actions,  suits,  costs,  charges,  dam- 
ages, expenses,  and  consequences  whatsoever  which  then  were  or 
should  or  might  thereafter  be  instituted,  prosecuted,  sustained,  or 
occasioned,  or  which  the  said  last-mentioned  company,  or  any  of 
the  shareholders  thereof,  should  be  put  unto,  by  reason  of  any 
claim  or  demand  which  was  or  might  thereafter  be  made  against 
the  said  last-mentioned  company,  whether  in  respect  of  any  policy 
of  assurance  and  promissory  or  credit  note  respectively,  made  and 
issued  by  the  company,  or  on  any  other  account  or  pretence  what- 
soever. 

The  deed  was  engrossed  in  duplicate,  and  the  duplicates  were 
interchanged.  The  Sea  Fire  Society's  duplicate  was,  in  the  sub- 
sequent proceedings,  produced  before  the  Master ;  it  bore  the  sig- 
natures, "  Alexander  Davis,"  "  Wm.  Ogilvie,"  who  were  described 
as  ^'  directors  of  the  Sea  Fire  Life  Assurance  Society,"  and  the 
seal  of  that  society  was  impressed  upon  it.  The  Port  of  London 
Company's  duplicate  was  not  produced,  but  it  was  assumed 
throughout  to  have  been  executed  by  three  directors,  of  whom 
Mr.  CoUingridge  was  one.    A  witness  named  Asbford,  who  had 
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acted  as  accountant,  was  examined.  He  was  asked,  ^^  Was  there 
any  notice  given  of  the  assignment  of  the  one  business  to  the 
other  ?  "  and  answered,  '^  I  do  not  think  there  was  ;  I  think  it  was 
all  done  between  Mr.  Davis  and  Mr.  CoUingridge ;  and,  if 
I  recollect,  Sir  W.  Ogilvie  was  called  *  in."  He  was  cross  *  407 
examined  :  ^'  By  whose  direction  was  this  transfer  of  July, 

1849,  made  ? "  "I  only  received  a  notice  from  tlie  managing 
director,  Mr.  CoUingridge."  "  There  was  no  board  meeting,  or 
any  thing  of  that  sort  ?  "    "  No." 

After  the  transfer,  the  society  had  possession  of  all  the  books 
and  papers  of  the  company,  and  all  business  was  transacted  in  the 
name  of  "  The  Sea  Fire  Society." 

Certain  claims  connected  with  this  business  having  arisen  against 
the  London  Port  Company,  a  petition  was  presented,  under  the 
Joint  Stock  Company's  Winding-up  Acts,  1848-49,  for  the 
winding  up  of  the  company ;  and  the  respondent  was,  in  January, 

1850,  appointed  official  manager  under  that  petition.  A  similar 
petition  having  been  afterwards  presented  in  the  matter  of  the 
Sea  Fire  Society,  the  appellant  was,  in  June,  1850,  appointed  offi- 
cial manager  of  the  society.  Debts  having  been  proved  against 
the  Port  of  London  Company,  the  official  manager  thereof  carried 
in  a  claim  arising  therefrom  against  the  Sea  Fire  Society,  to  the 
amount  of  5856Z.  lit.  6d.  Both  the  company  and  the  society 
were  in  the  office  of  Master  Tinney.  On  the  17th  November,  1853, 
the  Master  disallowed  this  claim.  The  matter  was  reheard  by  him 
with  the  same  result.  The  official  manager  of  the  Port  of  London 
Company  then  moved,  before  Vice-Chancellor  Stuart,  to  reverse  the 
Master's  decision.  This  motion  was  heard  22d  April,  1854,  and 
was  refused,  with  costs.  The  official  manager  of  the  Port  of  Lon- 
don Company  then  moved,  before  the  Lords  Justices,  to  discharge 
the  order  of  Vice-Chancellor  Stuart,  and  to  reverse  the  decision  of 
the  Master,  when  their  Lordships,  being  of  opinion  that  the  Sea 
Fire  Society  was  bound  to  indemnify  the  Port  of  liondon  Com- 
pany, according  to  the  covenant  contained  in  the  deed  of 
assignment  of  the  11th  October,  1849,  made  an  ♦  order  ac-  *  408 
cordingly.^    This  was  an  appeal  against  that  order. 

Mr.  Bacon  and  Mr.  Freeling  for  the  appellant.  —  The  deed  of 
11th  October,  1849,  is  inoperative  and  void,  being  made  entirely 

>  5  De  6.,  M.  &  G.  465. 
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without  authority ;  but  even  if  made  with  authority,  the  deed  can- 
not be  supported,  for  it  is  not  a  fair  and  equitable  transaction, 
such  as  the  directors  of  the  Port  of  London  Company  could  enter 
into  with  regard  to  their  shareholders.  Directors  are  trustees  for 
their  shareholders,  and  have  no  power  whatever  beyond  what  is 
given  them  by  their  deed  of  trust :  Bry%(m  v.  The  Warwick  and 
Birmingham  Canal  Company  ;^  The  Aberdeen  Company  v.  Blakie.^ 
As  to  authority,  the  deed  of  the  Port  of  London  Company  gave 
the  directors  power  to  conduct  the  business  of  the  company,  and 
to  deal  with  its  funds  so  far  as  the  business  of  the  company  re- 
quired, but  it  gave  no  authority  whatever  to  transfer  that  business 
to  another  company.  That  could  not  be  presumably  in  the 
power  of  the  company.  So  that  even  according  to  The  Royal 
British  Bank  v.  Turqwmd^  the  act  of  the  directors  here  was  void. 
[Lord  Wensleydalb.  —  Was  the  29th  section  of  the  7  &  8  Vict. 

c.  110,*  referred  to  in  the  Court  below  ?] 
*  409       *  It  was  not ;  nor  was  there  any  proof  that  the  deed  of 

transfer,  either  before  or  after  its  execution,  was  sanctioned 
at  any  meeting.  It  was  the  act  only  of  certain  directors.  One  of 
them  was  Mr.  Collingridge,  and  the  fact  that  he  was  the  managing 
officer  and  a  director  in  both  the  company  and  the  society,  dis- 
qualified him  from  taking  any  part  in  the  matter.  Without  him, 
the  transfer  was  made  only  by  two  directors,  who  by  the  terms  of 
the  deed  could  not  constitute  a  board.  Every  thing,  therefore,  that 
was  done  after  July,  1849,  was  void. 

^  4  De  G.,  M.  &  G.  711.  »  5  Ellis  &  B.  24S. 

'  1  Macq.  Scotch  App.  461. 

*  That  section  enacts,  that  ^  if  any  director  of  a  joint  stock  company  regis- 
tered under  this  act  be  either  directly  or  indirectly  concerned  or  interested  in 
any  contract  proposed  to  be  made  by  or  on  behalf  of  the  company,  whether  for 
land,  materials,  work  to  be  done,  or  for  any  purpose  whatsoever,  daring  the  time 
he  shall  be  a  director,  he  shall,  on  the  subject  of  any  such  contract  in  which  he 
may  be  so  concerned  or  interested,  be  precluded  from  voting  or  otherwise  acting 
as  a  director ;  and  if  any  contract  or  dealing  (except  a  policy  of  assurance,  grant 
of  annuity,  or  contract  for  the  purchase  of  an  article  or  of  service,  which  is 
respectively  the  subject  of  the  proper  business  of  the  company,  such  contract 
being  made  upon  the  same  or  the  like  terms  as  any  like  contract  with  other  cus- 
tomers or  purchasers)  shall  be  entered  into  in  which  any  director  shall  be  inter- 
ested, then  the  terms  of  such  contract  or  dealing  shall  be  submitted  to  the  next 
general  or  special  meeting  of  the  shareholders  to  be  summoned  for  that  purpose, 
and  no  such  contract  shall  have  force  until  approved  and  confirmed  by  the 
majority  of  votes  of  the  shareholders  present  at  such  meeting." 
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[LoBD  Wensleydalb  referred  to  Ridley  v.  The  Plymouthy  ^c. 
Ghrinding  Company}  and  The  Kvngsbridge  FUmr  Mill  Company  v. 
The  Same^  and  to  Smith  v.  The  Hull  Glass  Company y\ 

Tliose  cases  show  that  parties  must  be  presumed  to  know  the 
provisions  in  the  deeds  of  settlement,  and  that  is  peculiarly  appli- 
cable to  the  directors  of  the  companies  themselves. 

The  Attorney' General  (^Sir  B.  Bethell)  and  Mr.  Raodmrgh  for 
the  respondent.  —  The  Port  of  London  Company  is  entitled  to  the 
benefit  of  this  covenant.  The  course  here  has  been  mis- 
taken. *  This  demand  might  possibly  have  been  admitted  *  410 
as  a  claim,  but  not  as  a  debt,  and  then  a  bill  might  have 
been  filed  to  set  aside  the  deed  of  1849.  The  validity  of  that  deed 
might  have  been  tried  in  another  form  of  proceeding,  but  not  in 
this. 

[The  Lord  Chancellor. — Their  argument  is,  that  the  deed  is 
absolutely  illegal,  and  that  no  action  could  be  maintained  upon  it.} 

[Lord  Wensleydalb.  —  And  that  you  have  no  legal  right  to  sue, 
and  consequently  none  to  claim.] 

That  is  not  a  question  which  can  be  tried  in  a  proceeding  under 
the  Winding-up  Acts.  The  50th  section  of  the  11  &  12  Vict.  c. 
45,  applies  to  claims  of  a  decided,  not  of  a  doubtful  nature,  nor 
can  the  latter  be  tried  in  the  form  of  proceeding  constituted  by 
that  statute,  which  never  was  meant  to  decide  a  question  of  legal 
title.  The  57th  section  of  that  Act  which  clearly  refers  only  to 
judgments  already  entered  up,  shows  this,  and  the  58th  section 
provides  that  the  Act  is  not  to  affect  existing  contracts,  nor  the 
rights  and  remedies  of  creditors  of  or  debtors  to  the  company, 
whether  contributories  or  not.  The  object  of  the  Act  was  to  deal 
with  contributories  among  themselves  alone,  and  not  to  decide 
between  them  and  third  parties. 

[Lord  Wensleydalb.  —  The  75th  section  says,  as  to  demands 
due  from  or  against  the  company :  '*  The  Master  shall  either  allow 
or  disallow,  or  allow  as  claims  only,  such  demands  according  to 
the  nature  of  the  case,  and  of  the  proof  adduced  or  exhibited  before 
him."  That  is  an  exercise  of  jurisdiction  over  the  claim  itself. 
Here  the  Master  has  disallowed  the  claim,  and  that  disallowance 
has  been  reversed  by  the  Lords  Justices.] 

»  2  Exch.  711.  »  11  C.  B.  897. 

*  2  Ezch.  718. 

[  818  ] 


*410  OASES  IN  THE  HOUSE  OF  LORDS. 

But  tliat  power  of  allowance  or  disallowaiice  does  not  de- 
pend on  whether  the  claim  is  matter  which  would  sustain 

*  411    *  a  suit  in  equity  or  an  action  at  law.     It  depends  on  other 

matters  alone. 
[Lord  Wensleydale,  —  I  do  not  agree  with  your  construction  of 
the  Act.  The  Master  is  to  decide  on  claims,  allowuig  or  disallow- 
ing them,  subject  to  an  appeal  to  the  Yice-Chancellor  and  to  the 
Lords  Justices.  *  If  this  was  a  question  under  the  bankrupt  law  it 
would  be  tried  in  the  Court  of  Bankruptcy.  If  the  Commissioner 
of  Bankrupts  was  to  reject  the  proof  as  here,  what  remedy  would 
you  have  but  that  of  appealing  to  the  Yice-Chancellor  ?] 

He  must  of  course  have  power  to  allow  or  disallow  a  demand, 
but  that  power  must  be  interpreted  with  reference  to  the  object  of 
the  statute.  He  cannot  do  that  which  is  equivalent  to  setting 
aside  a  deed.  The  object  of  the  statute  was  to  settle  rights  and 
liabilities  as  among  the  members  of  a  company,  not  the  rights  of 
third  persons.  To  lay  down  a  different  rule  would  be  to  transcend 
in  an  extraordinary  way  the  limits  within  which  Courts  acting 
under  the  Winding-up  Acts  have  hitherto  restrained  themselves. 
Suppose  there  is  a  common  decree  for  creditors,  the  Master  cannot 
investigate  into  the  merits  of  a  claim  and  see  whether  it  was  the 
subject  of  a  fraud,  nor  can  he  determine  on  the  validity  of  a  debt. 
He  may  admit  or  reject  a  debt,  but  not  on  the  ground  of  the 
nature  of  the  debt  itself.  That  is  a  question  for  a  different  tribu- 
nal. The  order  of  the  Lords  Justices  is  right,  as  being  an  order 
simpliciter  to  allow  the  claim.  The  whole  question  of  jurisdiction 
is  by  their  order  kept  inviolate.  The  Act  certainly  did  not  intend 
to  confer  any  judicial  power  on  the  Master ;  he  has  not  the  means 
of  doing  justice  between  the  parties.  Such  was. the  opinion  of 
Mr.  Justice  Maule  who,  sitting  with  Vice-Chancellor  Stuart  in  a 

case  arising  out  of  the  affairs  of  this  very  society,  £z  parte 

*  412    G-wyn^  *  said :  "  The  argument  which  has  been  addressed 

to  the  Court  in  support  of  the  claim  would,  of  itself  alone, 
and  without  the  assistance  of  the  argument  which  has  been  urged 
against  it,  be  quite  sufficient  to  convince  me  that  this  is  not  a  case 
in  which  the  Master  ought  to  have  taken  away  the  right  of  either 
party  to  have  the  matters  of  fact  as  well  as  of  law  put  in  issue 
and  dealt  with  by  the  constitutional  tribunal,  a  Court  of  common 
law,  with  an  t^peal  to  the  House  of  Lords  to  decide  matters  of 

»  1  Jurist,  N.  8.  800. 
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law,  and  a  jary  to  decide  matters  of  fact."  The  principle  there 
stated  ought  to  have  been  acted  on  in  this  case.  Tlie  Master  has 
no  such  jurisdiction  as  he  has  here  exercised. 

In  what  way  was  CoUingridge  interested  in  the  contract  any 
more  than  any  other  of  the  directors  ?  He  had  no  personal  inter- 
est apart  from  the  shareholders.  If  the  construction  now  sug- 
gested is  to  be  put  on  the  twenty-ninth  section,  the  directors  never 
could  enter  into  any  contract  whatever  without  the  concurrence  of 
a  general  meeting.  It  is  no  objection  to  CoUingridge  that  he  was 
a  director  in  each  company,  unless  he  has  an  interest  apart  from 
his  capacity  of  director,  that  is,  an  individual  interest  different 
from  his  interest  in  the  company. 

[Lord  Wensleydalb.  —  The  twenty-ninth  section  of  the  7  &  8 
Yict.  operates  in  a  double  way.  It  prevents  CoUingridge  from 
acting  as  a  director  in  a  matter  in  which  he  has  an  interest,  and  it 
annihilates  his  character  of  director  of  either  body,  because  he  has 
an  interest  in  the  other,  and  then  there  are  but  two  persons  pres- 
ent to  make  the  contract,  when  the  deed  requires  three.] 

The  Sea  Fire  directors  had  the  power  to  buy  the  business  of 
another  company  expressly  conferred  upon  them,  and  having  exer- 
cised that  power  they  cannot  now  say  that  the  other  party  had  no 
power  to  sell.  They  are  estopped  from  denying  their  own 
authority,  and,  on  that  ground,  objecting  *  to  the  validity  *  413 
of  the  deed.  The  members  of  that  society  are  the  grantees 
under  that  deed  ;  they  have  entered  into  the  possession  and  enjoy- 
ment of  all  that  it  purported  to  convey,  and  having  exhausted  all 
its  advantages,  they  cannot  now  ask  to  be  freed  from  its  liabilities 
on  the  ground  of  the  incapacity  of  the  grantor  to  make  the  grant. 
Equity  will  not  permit  such  a  proceeding,  for  the  grantors  (the 
directors  and  members  of  the  Port  of  London  Company)  cannot 
be  restored  to  the  same  condition  as  before.  The  form  of  the 
grant  is  regular ;  it  is  either  signed  by  two  directors,  which  is 
sufficient  under  the  forty-sixth  section  of  the  7  &  8  Yict.  c.  110, 
or  by  three  directors,  as  required  by  the  deed  of  settlement,  for 
Mr.  CoUingridge  was  by  that  very  deed  appointed  one  of  the 
directors  as  well  as  the  managing  officer. 

[Lord  Wensletdale.  —  In  an  action  it  would  be  competent  for 
the  defendant  to  plead  that  the  deed  of  transfer  had  not  been  exe- 
cuted according  to  the  deed  of  settlement.]  But  that  has  not  been 
done  here,  and,  if  done,  the  defendant  must  have  produced  the 
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minute  books,  which  would  have  shown  the  resolutions  both  of  the 
Sea  Fire  directors  who  had  express  power  to  contract,  and  of  the 
directors  of  the  Port  of  London  Company  approving  of  what  was 
done. 

Mr,  Bacon^  in  reply,  first  as  to  the  jurisdiction  of  the  Master.  — 
[The  Lord  Chancellor.  —  We  are  all  of  opinion  that  you  need 
not  trouble  yourself  on  that  point.  What  we  want  to  be  satisfied 
of,  is  whether  the  Master  ought  to  have  received  this  deed  as 
proof  of  a  debt.] 

The  claim  before  the  Master  was  founded  on  the  deed  alone,  and 
the  objection  now  made  arises  on  the  evidence  which  the  directors 

of  the  Port  of  London  Company  adduced.  Tliey  here  had 
*  414    no  power  to  make  this  contract,  *  they  were  not  authorised 

to  do  so  by  their  deed  of  settlement,  or  by  the  resolution  of 
any  general  meeting,  and  they  themselves  were  by  the  29th  section 
of  the  7  &  8  Vict.  c.  110,  precluded  from  voting  upon  it ;  even  if 
the  signatures  of  two  directors  alone  would  have  been  sufBcient 
under  the  46th  section  of  that  statute. 

The  Lord  Chancellor,  after  stating  the  circumstances  of  the 
case,  said :  The  question  turns  entirely,  in  my  view  of  the  case, 
upon  the  validity  of  the  covenant  of  indemnity  which  is  contained 
in  that  deed  of  transfer  to  which  I  have  already  called  your  Lord- 
ships' attention. 

Your  Lordships  will  observe  that  the  transaction  in  question  was 
a  purchase  by  the  one  company  of  the  good-will  and  the  whole 
concern  of  the  other.  That  would,  ordinarily  speaking,  be  a  trans- 
action in  which  no  company  would  be  justified  in  engaging,  be- 
cause it  certainly  cannot  be  said  to  be  within  the  ordinary  scope  of 
the  object  of  any  company  to  purchase  the  good-will  of  another. 
But  all  question  upon  that  head  is  removed  by  a  clause  that  there 
is  in  the  deed  under  which  the  Sea  Fire  Assurance  Society  was 
constituted,  and  which  expressly  authorised  such  a  transaction.  I 
allude  to  the  thirty-first  clause  of  that  deed,  in  which  it  was  stipu- 
lated that  the  directors  should  cause  the  company  to  be  registered ; 
and  thereupon  they  shall  be  entitled  to  certain  privileges,  and, 
amongst  other  things,  shall  have  ^'  full  power  and  authority  to  pur- 
chase or  lease,"  *'  at  such  price  and  on  such  terms  and  conditions 
as  may  be  lawfully  imposed,  the  business  of  any  other  fire,  life,  or 
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marine  insurance  company ;  and  for  that  purpose  to  enter  into 
and  rescind  or  modify  contracts."     Under  that  power  it  was  that 
the  Sea  Fire  Assurance  Society  purchased  the  business  of 
the  Port  of  *  London  Company,  and  the  deed  in  question    *  415 
was  a  deed  executed  for  carrying  into  effect  that  sale  and 
purchase. 

The  deed  produced  is  sealed  with  the  seal  of  the  Sea  Fire  So- 
ciety, and  signed  by  two  directors  of  that  body,  gentlemen  of  the 
names  of  Davis  and  Ogilvie.  The  twenty-eighth  clause  in  the  deed 
of  settlement  provides,  that  three  directors  shall  be  sufficient  to 
constitute  a  meeting,  ^'  and  shall  be  competent  to  exercise  the 
several  powers  and  authorities  hereby  conferred  upon  the  direc- 
tors generally." 

One  question  that  was  raised  below  was,  whether,  upon  the  evi- 
dence, it  was  reasonably  to  be  inferred  that  three  directors  were 
present  at  the  meeting  when  those  two  directors  signed  the  deed  ; 
for  unless  there  were  three  present,  it  was  argued,  that  the  deed, 
not  being  according  to  the  provisions  of  the  twenty-eighth  clause, 
would  have  been  invalid.  The  Lords  Justices  came  to  the  conclu- 
sion, that  that  ought  to  be  decided  as  a  question  of  fact  in  the 
affirmative,  and  that  it  ought,  upon  the  evidence,  to  be  taken  to  be 
sufficiently  proved,  or  that,  as  a  matter  of  inference,  it  ought  to  be 
assumed  tliat  there  were  three  directors  present ;  and  that  there- 
fore there  was  no  objection  on  that  ground. 

Now,  I  do  not  give  any  opinion  as  to  whether  or  not  the  Lords 
Justices  were  right  upon  that  point ;  whether  the  evidence  did  or 
did  not  warrant  the  conclusion  that,  besides  those  two  directors, 
there  was  another  present,  so  as  to  make  three  directors  present ; 
and  therefore  in  that  respect  to  make  this  in  conformity  with  the 
deed  of  settlement.  But  what  is  plain  is  this,  that  the  deed  was 
invaUd  upon  other  grounds  (so  at  least  it  appears  to  me)  ;  I  mean, 
invalid  upon  a  ground  which  does  not  appear  to  have  been  called 
to  the  attention  of  the  Lords  Justices,  namely,  that  there  is  one 
stipulation  which  is  contained  in  the  7  &  8  Vict.  c.  110, 
§  29,  which  has  not  been  complied  with,  and  *  which  is  a  *  416 
provision,  not  of  form,  but  one  entirely  of  substance.  I 
should  state,  that  both  the  society  and  the  company  were  consti- 
tuted under  the  Joint  Stock  Company's  Act,  and  were  not  formed 
by  special  Acts  of  Parliament  or  by  Royal  Charter.  By  the 
twenty-ninth  section  of  that  statute  it  is  enacted :  — 
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[His  Lordship  read  the  section  ;  see  ante^  p.  408  n.] 

Now,  my  Lords,  it  appears  to  me  to  be  perfectly  clear  tliat 
there  can  be  no  remedy,  either  at  law  or  in  equity,  against  a 
company  upon  any  contract  entered  into  in  which  a  director  of 
the  company  was  a  party,  and  in  which  he  was  interested,  un- 
less the  terms  of  that  clause  have  been  complied  with,  and  that 
not  upon  any  ground  or  matter  of  form,  but  one  entirely  of  sub- 
stance. 

It  was  an  admitted  fact,  that  a  gentleman  of  the  name  of  Col- 
lingridge,  who  was  one  of  the  directors  of  the  Sea  Fire  Society, 
must  be  assumed  to  have  been  present  on  that  occasion.  If  he 
was  not  present,  the  deed  would  be  invalid  upon  another  ground ; 
but,  supposing  he  was  present,  he  would  be  a  party  interested,  and, 
being  a  party  interested,  it  would  not  be  competent  to  him  by  his 
presence  to  give  validity  to  the  transaction ;  and  not  only  would  it 
not  be  competent  to  him  to  give  validity  to  it,  but  the  transaction 
would  be  altogether  invalid,  a  director  having  been  a  party,  uutil 
the  matter  had  been  brought  before  a  general  meeting  and  ap- 
proved. 

It  appears  to  me,  upon  this  short  ground,  which,  so  far  as  I  can 
collect,  was  never  brought  under  the  cognizance  of  the  Lords  Jus- 
tices, that  the  whole  transaction  was  invalid ;  and,  without  going 
into  the  question  which  was  discussed  before  the  Lords  Justices, 
upon  that  short  ground  it  is  plain  that  the  claim  cannot  be  sup- 
ported. This  is  an  objection  from  which  it  is  impossible  that  the 
respondent  can  escape  ;  and  therefore,  upon  this  short 
*  417  ground,  I  *  think  that  the  decision  of  the  Lords  Justices 
must  be  reversed. 

Lord  Wensleydale.  —  My  Lords,  in  this  case  I  think  it  my 
duty  to  advise  your  Lordships  to  reverse  the  order  of  the  Lords 
Justices. 

A  preliminary  objection  was  taken,  on  the  part  of  the  respon- 
dents, that  the  order  to  refer  back  the  claim  of  the  official  manager 
of  the  company  to  be  allowed  to  prove  against  the  society  was  not 
the  subject  of  appeal,  nor  could  the  disallowance  of  the  Master  be 
such.  I  am  clearly  of  opinion,  that  this  objection  is  untenable. 
The  shareholders  in  the  appellant  society  are  injured  by  the  al- 
lowance of  a  claim  which  ought  not  to  have  been  allowed,  because 
they  are  liable  to  be  called  upon  by  the  official  manager  to  con- 
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tribute  a  large  amount  as  a  provision  for  the  payment  of  it ;  and 
the  claimants  are  prejudiced  if  their  claim  is  rejected,  as  they  lose 
the  benefit  of  having  money  raised  to  that  amount  from  the  con- 
tributories  to  the  society. 

I  think  the  order  of  the  Lords  Justices  is  wrong,  because,  in  the 
indenture  of  the  11th  October,  1849,  conveying  the  business  of  the 
Port  of  London  Company  to  the  Sea  Fire  Society,  the  covenant  to 
indemnify  was  not  obligatory  on  the  latter,  but  void  by  the  provis- 
ions of  the  7  &  8  Yict.  c.  110,  §  29,  which  do  not  appear  to  have 
been  adverted  to  in  the  argument,  or  in  the  judgment  of  tlie  Court 
below. 

The  principles  of  law  upon  which  the  liability  of  joint  stock  com- 
panies is  to  be  decided,  as  far  as  is  necessary  for  the  decision  of 
this  case,  are  very  clear  and  perfectly  settled,  though  not  always 
in  practice  steadily  kept  in  view.  The  law  in  ordinary  partner- 
ships, so  far  as  relates  to  the  powers  of  one  partner  to  bind  the 
others,  is  a  branch  of  the  law  of  principal  and  agent.  Each 
member  of  a  *  complete  partnership  is  liable  for  himself,  and,  *  418 
as  agent  for  the  rest,  binds  them,  upon  all  contracts  made 
in  the  course  of  the  ordinary  scope  of  the  partnership  business. 
The  want  of  due  attention  to  this  rule  in  applying  it  to  future  con- 
ditional partnership,  and  to  other  associations,  such  as  that  of 
provisional  committees,  has  been  productive  of  frightful  loss  of 
property  in  our  own  time,  until  ultimately  corrected  by  the  decis- 
ions of  the  Courts  below  and  of  this  House. 

Any  restrictions  upon  the  authority  of  each  partner,  imposed  by 
mutual  agreement  amongst  themselves,  could  not  affect  third  per- 
sons, unless  such  persons  had  notice  of  them  ;  then  they  could  take 
nothing  by  contract  which  those  restrictions  forbade.  A  corpora- 
tion by  common  law  could  only  bind  itself  by  contract  under  the 
common  seal  (a  necessary  incident  by  the  common  law  to  all  such 
corporations),  except  in  some  slight  matters  of  service.  The  Court 
of  Queen's  Bench  has  lately  given  effect  to  contracts  by  companies 
having  a  royal  charter  only ;  but  the  difference  between  a  corpo- 
ration at  common  law  and  one  created  by  Parliament,  where  it  has 
not  all  the  powers  expressly  or  impliedly  given  by  the  Act,  does 
not  appear  to  have  been  presented  to  the  consideration  of  the 
Court. 

It  is  obvious  that  the  law  as  to  ordinary  partnerships  would  be 
inapplicable  to  a  company  consisting,  of  a  great  number  of  individu- 
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als  contributing  small  sums  to  the  common  stock,  in  which  case  to 
allow  each  one  to  bind  the  other  by  any  contract  which  he  thought 
fit  to  enter  into,  even  within  the  scope  of  the  partnership  business, 
would  soon  lead  to  the  utter  ruin  of  the  contributories.  On  the 
other  hand,  the  Grown  would  not  be  likely  to  give  them  a  charter 
which  would  leave  the  corporate  property  as  the  only  fund  to 
satisfy  the  creditors. 

The  Legislature  then  devised  the  plan  of  incorporating 
*  419    *  these  companies  in  a  manner  unknown  to  the  common  law, 
with  special  powers  of  management  and  liabilities,  providing 
at  the  same  time  that  all  the  world  should  have  notice  who  were 
the  persons  authorised  to  bind  all  tlie  sliareholders,  by  requiring 
the  copartnership  deed  to  be  registered,  certified  by  the  directors, 
and  made  accessible  to  all ;  and,  besides,  including  some  clauses 
as  to  the  management,  as  in  the  Act  7  &  8  Vict.  c.  110,  §  7,  &c. 
All  persons,  therefore,  must  take  notice  of  the  deed  and  the  pro- 
visions of  the  Act.     If  they  do  not  choose  to  acquaint  themselves 
with  tlie  powers  of  the  directors,  it  is  their  own  fault,  and  if  they 
give  credit  to  any  unauthorised  persons  they  must  be  contented  to 
look  to  them  only,  and  not  to  the  company  at  large.    The  stipula- 
tions of  the  deed,  which  restrict  and  regulate  their  authority,  are 
obligatory  on  those  who  deal  with  the  company ;  and  the  directors 
can  make  no  contract  so  as  to  bind  the  whole  body  of  shareholders, 
for  whose  protection  the  rules  are  made,  unless  they  are  strictly 
complied  with.    The  contract  binds  the  person  making  it,  but  no 

one  else. 

Those  provisions  which  give  to  the  directors  discretionary 
powers  of  management,  do  not  afiect  strangers ;  and  the  share- 
holders are  bound  by  the  exercise  of  tlie  discretion  which  they 
have  consented  to  give.  Other  stipulations  are  directory  merely, 
and  do  not  constitute  conditions  to  the  exercise  of  the  powers ; 
but  they  form  the  subject  of  an  action  against  the  directors  for  the 
breach  of  their  covenants  expressed  or  implied  in  the  deed.  The 
great  body  of  shareholders  for  whose  protection  these  limitations 
of  authority  are  provided  cannot  be  affected  unless  they  are  com- 
plied with.  They  can  only  act  and  contract  tlirough  their  direc- 
tors, and  the  acts  of  the  individual  shareholders  have  no  efiect 
whatever  on  the  company  at  large. 

That  this  is  the  law  lias  been  fully  settled  by  several 
*  420    *  decisions.     The  first  is  Ridley  v.  Plt/motUhy  Stonehouse 
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and  Devanpart  Grinding  and  Baking  Company  ;^  and  the  next 
is  The  Kingsbridge  Flour  Mill  Baking  Company  v.  Ridley}  These 
cases  decide  that  the  creditors  can  render  the  company  liable 
only  on  contracts  made  with  the  directors  according  to  the  deeds. 

These  cases  were  followed  by  Smith  v.  The  Hxdl  Glass  Com- 
pany.^ On  the  first  trial  of  that  case,  the  plaintiff  failed  ;  but  the 
Court  of  Common  Pleas  granted  a  new  trial,  on  the  ground,  as 
stated  by  Lord  Truro,  that  the  defendants  might  be  treated  as  a 
partnership  of  ordinary  persons  ;  the  directors  being  partners  with 
power  to  bind  in  the  ordinary  course,  and  the  deed  not  harving 
been  produced  at  the  trial,  there  was  sufficient  evidence  to  make 
the  company  liable  in  the  first  instance.  I  do  not  stop  to  inquire 
whether  the  Court  was  right  in  assuming  that  the  action  was 
against  individuals,  the  terms  in  which  the  defendants  were  de- 
scribed plainly  intimating  that  they  were  a  corporation  eitlier  at 
the  common  law  or  by  the  Joint  Stock  Companies  Act,  and  there- 
fore incapable  of  being  bound,  except  by  their  common  seal,  or 
according  to  that  Act.  On  the  new  trial  the  deed  was  put  in,  and 
the  Court  was  then^  of  opinion  on  a  special  case  stated,  that  the 
company  was  bound  only  by  the  contracts  made  by  the  directors 
within  their  authority,  and  that  all  the  persons  who  contract  with 
directors  must  be  taken  to  be  cognizant  of  the  extent  of  it,  but 
that,  in  the  particular  case,  the  company  was  bound  to  pay  for 
goods  ordered  by  the  manager,  appointed  by  the  directors,  who 
was  authorised  to  conduct  the  manufacture,  because  he  had  an  im- 
plied power  to  order  goods  for  that  purpose  by  the  deed  it- 
self ;  and  the  goods  ordered  by  the  chairman,  deputy  *  chair-  *  421 
man,  and  secretary  were  delivered  on  the  premises  ;  and  in 
the  special  case,  the  Court  presumed  this  to  have  been  seen  and 
authorised  by  the  directors. 

Whether  that  presumption  was  right  is  of  no  consequence  for 
the  present  purpose.  If  there  had  been  a  special  verdict,  unless 
it  had  been  stated  that  all  the  directors,  or  that  a  board  of  direc- 
tors saw  and  sanctioned  the  purchase  of  each  article,  it  would  not 
have  been  sufficient  to  fix  the  company,  unless  the  reasoning  of 
Mr.  Justice  Maule^  is  correct,  that  if  the  directors  carried  on  the 
business,  and  allowed  persons  to  act  for  them  on  the  premises  in 
ordering  and  receiving  goods,  the  company  at  large  would  be 

*  2  Exch.  711,  718.  ■  11  C.  B.  897. 

•  8  C.  B.  668.  *  11  C.  B.  928. 
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fixed,  as  an  ordinary  partnership  would  be  under  the  same  circum- 
stances. No  doubt  this  position  is  quite  correct,  if  the  directors 
are  expressly  or  impliedly  authorised  by  the  deed  (which  depends 
upon  the  terms  of  it)  to  do  so ;  but  if  it  is  beyond  the  powers  of 
the  directors,  it  is  a  different  matter,  and  all  persons  dealing  with 
the  company  ought  to  look  at  the  deed  and  the  Act  of  Parliament, 
otherwise  the  shareholders  have  not  the  protection  which  it  was 
clearly  intended  to  give  them. 

It  is  quite  unnecessary  to  discuss  this  point  now,  because  this  is 
not  a  question  about  goods  supplied,  or  services  performed  in  the 
way  of  trade  in  the  ordinary  course,  but  a  question  as  to  a  special 
contract  to  do  the  very  unusual  thing  of  purchasing  by  one  com- 
pany the  trade  of  another.  Such  a  contract  clearly  does  not  bind, 
unless  it  is  authorised  by  the  deed,  and  it  is  made  strictly  accord- 
ing to  its  provisions.  Therefore  it  was  required  to  be  made  by  all 
the  directors  of  the  appellant  company,  or  by  a  board  where  three 
being  present  the  majority  approves,  and  therefore  binds  the 
others.  And  when  one  of  the  persons  selling  is  also  one  of 
*  422  the  persons  buying,  as  was  *  the  case  in  this  instance,  Mr. 
CoUingridge  being  a  director  of  the  Port  of  London  Com- 
pany, and  also  of  the  Sea  Fire  Society,  such  director  is  by  section 
29  of  the  7  &  8  Vict.  c.  110,  precluded  from  voting  in  the  matter. 

And,  besides,  the  contract  had  no  force  whatever  until  approved 
by  the  majority  of  votes  of  the  shareholders  present  at  a  meeting 
summoned  for  that  purpose,  according  to  the  latter  part  of  the 
29th  section  ;  therefore,  if  there  was  no  such  meeting,  the  contract 
for  this  purchase,  as  well  as  the  covenant  to  indemnify  founded  on 
it,  was  undoubtedly  void. 

There  is  no  trace  of  any  such  meeting  being  held ;  and  if  it 
should  be  said,  as  it  may,  perhaps,  justly  be  said,  that  the  deed, 
being  under  the  seal  of  the  company  and  signed  by  two  directors, 
musty  primd  facie y  be  taken  to  be  valid,  and  it  would  therefore  lie 
on  the  appellants  to  show  by  negative  evidence  that  no  such  gen- 
eral meeting  had  taken  place,  such  negative  evidence  is  supplied 
by  the  testimony  of  Ashford,  who  was  accountant  of  the  Port  of  Lon- 
don Company,  and  of  the  Sea  Fire  Society,  and  who  deposes  that 
there  was  no  board  meeting  nor  general  meeting,  nothing  of  the 
kind,  and  that  he  never  heard  of  any,  and  that  Mr.  CoUingridge, 
the  director  in  both  companies,  did  every  thing. 

This  objection,  founded  on  the  express  provisions  of  the  29th 
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section  of  the  7  &  8  Vict.  c.  110,  does  not  appear  to  have  been 
presented  to  the  Lords  Justices,  and  it  is,  I  think,  quite  decisive 
of  the  question.  The  shareholders  in  the  appellant  company  are 
clearly  not  bound  by  the  covenant  in  the  deed  of  conveyance  of 
the  11th  October,  1849. 

It  becomes,  therefore,  wholly  unnecessary  to  consider  the  other 
objections  to  that  deed.  Whether  it  is  void  on  the  ground 
that  it  is  sufficiently  proved  against  the  primd  facie  *  case  of  *  423 
the  due  execution  of  the  deed  in  form,  that  there  was  no 
board  of  directors  of  the  appellant  company  duly  summoned,  and 
80  no  power  for  two  directors  to  enter  into  the  deed  ;  or  secondly, 
whether  there  was  sufficient  proof  of  the  non-execution  by  the 
Port  of  London  Company  of  the  deed ;  or  thirdly,  whether  the 
want  of  a  due  conveyance  of  the  good-will  of  the  trade,  which 
was  the  consideration  of.  the  covenant,  would  in  equity  have  been 
a  good  defence,  —  all  consideration  of  these  matters  is  useless. 
Nor  is  it  necessary  to  say  any  thing  of  the  effect  of  the  Sea  Fire 
Society  taking  the  business  and  accounts  of  the  Port  of  London 
Company,  and  receiving  the  premiums  due  to  that  company. 
Whether  the  Port  of  London  Company  had  any  right  against  the 
Sea  Fire  Society  to  recover,  back  the  sums  received  is  another 
question.  It  is  clear  that  this  receipt  does  not  make  the  society 
liable  on  the  covenant  to  indemnify ;  and  it  is  more  than  ques- 
tionable whether  the  society  is  liable  for  the  receipts ;  for  the 
shareholders  at  large  have  this  protection,  that  they  can  be  liable 
only  through  the  act  of  their  directors  acting  under  the  authority 
of  the  deed  and  of  the  Act  of  Parliament. 

It  is  a  captivating  argument  for  a  jury,  and  jurymen  are  very 
often  misled  by  it  in  these  cases  of  joint  stock  companies,  but  it  is 
very  likely  to  produce  injustice,  that  the  company  has  had  the 
benefit  of  the  plaintiff's  goods,  or  service  or  money,  whereas  for 
the  purposes  of  contract,  the  company  exists  only  in  the  directors 
and  officers  acting  by  and  according  to  the  deed;  and  by  the 
statute  law  the  company  is  no  more  liable  than  a  corporation  by 
charter  for  the  act  of  one  or  more  of  its  members,  who  are  distinct 
persons  by  law.  Therefore  I  concur  entirely  with  my  noble  and 
learned  friend  on  the  Woolsack,  that  the  judgment  of  the  Lords 
Justices  ought  to  be  reversed. 

*  The  Attorney' General.  —  Your  Lordships  will  not  think  *  424 
this  a  case  for  costs  ? 
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The  Lord  Chancellor.  —  The  decrfee  of  the  Lords  Justices  di- 
rects the  costs  of  both  parties  to  be  paid  out  of  the  estate  of  the 
Sea  Fire  Assurance  Society,  but  I  do  not  think  that  is  right ;  I 
think  there  ought  to  be  no  costs  at  all,  but  that  each  company 
ought  to  pay  its  own  costs.  I  propose  first  to  move  your  Lord- 
ships that  the  order  of  the  Lords  Justices  be  reversed ;  and  that 
the  cause  should  be  remitted  back  to  the  Court  of  Chancery,  witli 
a  declaration  that  the  claim  of  the  Port  of  London  Company  is  not 
sustained  ;  that  the  costs  of  each  of  these  bodies  ought  to  be  borne 
out  of  its  own  estate ;  and  that  the  costs  which  have  been  already 
paid  should  be  refunded. 

Order  appealed  against  reversed.     Cause  remitt^dj  with  a  declara- 
tion and  directions. 

Lords'  Journals,  15th  August,  1857. 


♦  425    ♦  SOUTHEASTERN  RAILWAY  COMPANY  v.  JORTIN. 

1857.    Jane  S5,  26 ;  July  7,  9,  10,  15. 

The  Directors,  Ac.  of  the  Southeastern  Bail-  \m      lu  4^ 

WAY  Company, ^    FP 

Ann  Catharine  Jortin, Bespondent. 

Exchequer  Loan  Acts.    Folkestone  Sdrbotir  Acts.    Priority.     Con- 
sent:   Mortgagees^  Bights. 

A  public  company  was  formed  to  erect  certain  works,  and  borrowed  money  for 
the  purpose,  giving  mortgages  to  secure  repayment,  with  interest  By  several 
statutes  the  Exchequer  Loan  Commissioners  are  authorised  to  advance  money 
to  assist  in  completing  public  works,  and  to  take  mortgages  on  the  works,  and 
on  the  tolls,  profits,  &c.  of  such  works,  and  priority  is  given  to  mortgages  given 
^  the  commissioners  ojer  mortgages  made  to  private  individuals,  except  bona 
fide  creditors  who  at  the  time  of  the  advances  by  the  commissioners  are  en- 
titled to  repayment.  One  of  these  statutes  (57  Geo.  8,  c.  84)  provides,  that 
where  four  fifths  in  value  of  the  creditors  shall  agree  in  writing  that  a  priority 
over  their  claims  shall  be  given  to  the  commissioners,  such  consent  shall  be 
bindmg  on  all  the  creditors.  The  creditors  of  this  company  entered  into  an 
agreement,  by  which  they  consented  to  give  the  commissioners'  mortgage  pri- 
ority over  their  own  securities  ^  in  manner  following  " ;  in  the  first  place,  that 
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the  comnuraiooers  should,  out  ^the  annual  rates,  &c.,  be  paid  interest ;  in  the 
next,  that  they  should  then  be  paid  interest ;  and  lastly,  that  the  surplus  should 
be  applied  in  discharge  of  the  principal  sum  advanced  by  the  commissioners 
until  that  principal  sum  should  be  repaid,  in  preference  to  all  other  claims :  — 

JTis&f,  that  an  agreement  giving  this  qualified  priority  to  the  commissioners  was 
valid  under  the  statute. 

The  1  &  2  Wm.  4,  c.  24,  gave  the  commissioners,  in  case  of  default  of  payment, 
power  to  enter  and  sell.  The  5  &  6  Vict  c.  9,  enacted  that  the  property  sold 
by  the  commissioners  should  be  held  freed  and  discharged  from  all  claim  and 
demand  of  the  mortgagors  or  of  persons  claiming  under  them,  in  all  respects, 
as  if  they  were  foreclosed,  "  provided  that  nothing  herein  contained  shall  pre- 
judice the  rights  "  of  any  creditors  **  in  respect  of  any  surplus  "  arising  on  the 
sale:  — 

Eddy  that  under  these  statutes  the  commissioners  had  a  legal  right  to  enter  and 
sell ;  that  after  their  claim  for  interest  had  been  satisfied,  the  surplus  was  liable 
for  the  interest  due  to  the  other  creditors ;  but  that  this  liability  could  be  en- 
forced against  the  commissioners  only,  and  not  against  the  purchasers. 

By  the  Act  47  Geo.  3,  sess.  2,  c.  2  (local),  certain  persons 
were  authorised  to  ^'  construct  a  pier  or  harbour  at  or  near 
•  the  town  of  Folkestone,  in  the  county  of  Kent."  They  *  426 
were  constituted  a  body  corporate  under  the  name  of  ^'  The 
Folkestone  Harbour  Company,"  and  were  authorised  to  borrow 
money  necessary  for  the  purposes  of  the  Act  to  the  amount  of 
8000Z.,  and  "  to  demise,  grant,  bargain,  and  seU  the  property  of  the 
said  harbour  and  capital  stock  therein,  and  the  tolls,  rents,  and 
duties  arising  or  to  arise  to  the  said  company  of  proprietors  by  vir- 
tue of  the  said  Act,  as  a  security  for  any  sum  or  sums  of  money 
which  should  be  so  borrowed,  with  interest."  The  Act  required 
an  entry  of  a  mortgage  in  the  company's  books,  and  a  memoran- 
dum of  such  entry  to  be  indorsed  on  the  mortgage :  certain  forms 
for  that  purpose  were  given  in  the  Act.^ 

The  company  borrowed  45007.  under  this  Act,  and  each  lender 
received  as  security  a  deed  under  seal,  by  which,  after  reciting  the 
Act,  the  Harbour  Company  mortgaged  the  harbour  and  buildings, 
and  the  rates,  rents,  and  duties  to  become  payable,  until  the  sum 
borrowed,  with  interest  for  the  same  at  the  rfite  of  51.  per  cent,  per 

^  Under  this  Act  a  question  arose  as  to  the  validity  of  a  mortgage  of  which  no 
entry  in  the  company's  books,  or  any  memorandum  thereof,  had  been  made,  as 
required  by  the  Act  Another  question  arose,  whether  the  claim  of  this  respon- 
dent was  not  barred  by  the  Statute  of  Limitations.  Both  these  questions  were 
argued,  but  the  course  taken  by  the  House  in  giving  judgment  renders  it  un- 
necessary further  to  notice  them. 
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annum,  should  be  paid.  Mr.  John  J%rtin  became  the  transferee 
of  several  of  these  deeds  to  the  amount  of  1600/.,  and  on  his  death 
the  respondent  became  entitled  to  them  as  his  residuary  legatee. 
Other  Acts  were  afterwards  passed,  extending  the  powers  of  the 
Harbour  Company,  and  authorising  the  raising  of  a  further  sum  of 
money,  not  exceeding  20,000/.,  on  mortgage  as  before.  Additional 
sums  were  borrowed. 

By  the  57  Oeo.  8,  c.  34,  the  Exchequer  Loan  Commissioners 
were  authorised  to  grant  loans  for  carrying  on  public 
*  427  *  works  on  the  security  of  (among  other  things)  "  the 
rates,  tolls,  and  receipts  accruing  or  to  accrue  from  such 
works,"  and  (section  22)  a  mortgage  giyon  under  tliis  statute  was 
to  have  priority  over  all  securities,  except  those  of  previous  band 
fide  creditors  entitled  to  repayment  of  their  principal  as  well  as 
interest. 

It  was  expressly  provided  (section  23);  that  in  every  case  in  which 
four  fifths  in  value  of  the  creditors  who  had  securities  of  a  like 
nature  upon  the  rates,  tolls,  or  receipts  arising  out  of  the  public 
work  in  respect  of  which  application  for  a  loan  should  be  made, 
should  agree  and  signify  their  consent  in  writing  that  a  priority 
over  their  claims  as  such  creditors  should  be  given  to  the  commis- 
sioners, then  and  in  such  case  the  security  given  to  the  commis- 
sioners should  have  priority  over  the  claims  of  all  tlie  creditors  of 
a  like  description,  as  well  such  as  had  assented  to  such  priority 
as  those  who  should  so  assent. 

By  another  statute  of  the  same  year,  57  Geo.  3,  c.  124  (which 
recited  the  previous  Act),  the  commissioners  were  authorised 
(section  9)  to  take  ^'  mortgages,  &c.  upon  the  freehold,  copyhold, 
or  leasehold  estate  or  estates  of  such  principal  or  surety,  or  other 
person  or  persons  by  whom  such  loan  shall  be  required." 

The  Folkestone  Harbour  Company  obtained  a  loan  of  10,000/. 
from  the  Exchequer  Loan  Commissioners,  and  for  securing  repay- 
ment of  the  same,  executed  an  indenture,  dated  15th  April,  1818, 
between  the  company  of  one  part  and  the  secretary  of  the  com- 
missioners of  the  othbr  part,  which,  after  reciting  the  Harbour 
Acts  and  the  Statutes  of  the  57  Oeo^  3,  stated  the  loan,  and  de- 
clared that  in  consideration  of  the  same,  the  company,  ^^  in  pur- 
suance of  the  provisions  of  the  Folkestone  Harbour  Acts,  as- 
signed all  and  singular  the  rates,  duties,  and  receipts  whatsoever, 
then  or  hereafter  to  become  payable  by  virtue  of  the  said  Acts, 
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*  and  the  right,  title,  and  interest  of  the  company  in  and  *  428 
to  the  same,  and  all  freehold  and  leasehold  messuages, 
lands,  tenements,  and  hereditaments  belonging  to  the  said  com- 
pany, according  to  the  nature  and  quality  of  the  same  premises 
respectively,  but  subject  to  the  proviso  for  redemption  thereinafter 
contained. 

Before  the  loan  was  granted  by  the  Exchequer  Loan  Commis- 
sioners, there  had  been  a  meeting  of  the  previous  creditors  and 
mortgagees  of  the  company,  and  a  ^^  memorandum,"  dated  on  the 
same  15th  April,  1818,  was  executed  by  them,  which  recited  that 
the  commissioners  had  consented  to  advance  the  sum  of  ^^  10,000^ 
in  exchequer  bills,  to  be  applied  in  completing  the  said  harbour, 
and  to  be  secured  by  a  mortgage  of  the  rates,  duties,  and  receipts 
now  payable,  or  which  may  hereafter  become  payable,  under  and 
by  virtue  of  the  said  last-mentioned  Acts";  and  then  proceeded 
as  follows :  ^^  Now  these  presents  witness,  that  we  whose  names 
are  hereunto  subscribed,  being  the  present  mortgagees  or  creditors 
of  the  Folkestone  Harbour  Company  who  have  respectively  and 
land  fide  advanced  money  by  way  of  loan  to  the  Folkestone  Har- 
bour Company  upon  the  several  securities  now  held  by  us,  &c., 
do  hereby  severally  and  respectively  consent  and  agree,  that  any 
mortgage  or  other  security  which  shall  be  taken  by  the  said  com- 
missioners, in  the  name  of  their  secretary  for  the  time  being  or 
otherwise,  of  the  rates,  duties,  and  receipts  of  the  said  Harbour 
Company,  to  secure  the  repayment  of  the  loan  of  10,0002.  and 
interest  in  the  manner  to  be  specified  in  such  mortgage  or  mort- 
gages, shall  have  priority  over  the  respective  securities  now  held 
or  hereafter  to  be  held  by  us,  or  any  or  either  of  us,  in  manner 
following  (that  is  to  say),  that  the  said  commissioners  shall,  in  the 
first  place,  be  annually  paid,  out  of  the  said  rates,  duties,  and  re- 
ceipts, interest  at  the  rate  of  5Z.  per  centum  per  annum  on 
the  said  *  sum  of  10,000Z.,  or  upon  such  part  thereof  as  *  429 
shall  from  time  to  time  remain  due  and  unpaid ;  and  in  the 
next  place,  that  we  whose  names  are  hereunto  subscribed  shall  be 
annually  paid,  out  of  such  rates,  duties,  and  receipts,  such  interest 
as  may  from  the  date  of  the  said  mortgage  to  the  secretary  of  the 
said  commissioners  become  due  to  us  respectively,  by  virtue  of  the 
respective  securities  now  held  by  us ;  and  after  such  respective 
payments  of  interest  as  aforesaid,  the  surplus  of  the  said  rates 
duties,  and  receipts  shall  be  applied  in  the  discharge  of  the  said 
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principal  sum  of  10,000Z.,  at  such  periods  and  in  such  proportions 
as  shall  be  specified  in  the  mortgage  to  the  secretary  of  the  said 
commissioners,  until  the  whole  of  the  said  sum  of  10,000Z.  shall 
be  repaid,  in  preference  to  and  with  priority  over  all  claims  and 
demands  whatsoever  which  we  or  any  or  either  of  us  may  have  to 
the  repayment  of  the  several  principal  sums  of  money  advanced 
by  each  of  us  respectively,  any  thing  contained  in  the  said  last- 
mentioned  Acts  or  Act,  or  in  any  mortgage,  assignment,  or  other 
security  now  held  by  us,  or  any  or  either  of  us  respectively,  or 
to  which  we,  or  any  or  either  of  us,  may  be  entitled  upon  such 
rates,  duties,  and  receipts,  to  the  contrary  thereof  notwithstand- 
ing." 

By  the  1  Oeo.  4,  c.  60,  power  was  given  to  the  Exchequer  Loan 
Commissioners  (section  19),  in  case  ^'  any  default  shall  be  made  in 
the  repayment  (but  not  otherwise)  of  all  or  any  part  of  a  loan  or 
advance  which  has  been  or  shall  be  secured  to  the  commissioners 
by  any  mortgage  or  assignment,"  to  take  possession  of  the  mort- 
gaged property,  and  by  sale  or  mortgage  thereof  "  to  raise  and 
levy  such  sum  or  sums  of  money  as  shall  be  sufficient  to  repay  all 
monies  due  upon  such  loan,  and  the  interest  thereof,  and  all 
costs,"  &G.  The  3  Geo.  4,  c.  86,  made  other  provisions  of  a  like 
nature.  By  the  1  &  2  Wm.  4,  c.  24,  which  recited  all  the 
previous  statutes,  other  provisions  were  made,  and  it  was 
*430  *  enacted  (section  20),  for  remedy  of  doubts  which  had 
arisen  as  to  the  priority  of  the  securities  given  to  the  com- 
missioners, ^^  that  in  all  cases  where  such  mortgages,  assignments, 
or  other  securities  shall  have  been  or  shall  be  taken  by  the  com- 
missioners under  the  recited  Acts  or  this  Act,  all  such  mortgages, 
&o.  have  and  shall  have  priority  over  all  other  liabilities,  claims, 
and  securities  whatsoever  chargeable  on  the  property  included  in 
such  securities,  and  all  dividends  and  division  of  profit  or  interest, 
&c.  on  sums  advanced,  or  which  shall  be  advanced,  for  the  carry- 
ing on,  &c.  any  public  work,  &c.  save  only  and  except  such  sums 
as  shall  have  been  advanced  by  way  of  loan  before  the  advance  of 
such  bills,  and  for  securing  of  which  said  previous  advances 
securities  shall  have  been  given  to  persons  bond  fide  creditors,  and 
entitled  as  such  to  the  repayment  of  the  principal  money,  as  well 
as  interest  thereon." 

The  21st  section  gave  the  commissioners  power,  in  default  of  the 
<^  repaymeht  of  any  loan,  or  of  the  interest  thereof,  or  of  any  part 
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thereof,"  or  if  the  borrowers  should  neglect  or  refuse  to  levy  the 
rates,  tolls,  and  receipts,  ^^  without  prejudice,  and  in  addition  to 
every  or  any  other  remedy,"  to  take  possession  of  "  the  rates,  tolls, 
and  other  receipts,  the  toll-bars,  &c.,  and  also  the  said  interest, 
property,  and  effects,  and  all  rents,  issues,  and  profits  thereof,  and, 
in  the  absolute  discretion  of  such  commissioners,  to  continue  in 
such  possession,  receipt,  and  enjoyment  until  the  repayment  of 
such  loan,  and  the  interest  thereof,  and  of  all  costs,  &c.  or  to 
relinquish  the  same  in  manner  hereinafter  mentioned  " ;  and  also 
to  demise,  &o.  ^^  and  also  to  sell  or  mortgage  all  or  any  part  of 
such  rates,  tolls,  receipts,  toll-gates,  toll-bars,  toll-houses,  interests, 
property,  effects,  rents,  issues,  and  profits,"  &c. 

The  interest  on  the  exchequer  loan  of  10,000Z.  having  fallen 
very  greatly  into  arrear,  the  commissioners,  by  warrant 
*  dated  28th  March,  1839,  authorised  their  secretary  to   *  481 
take  possession,  which  was  done. 

The  5  4  6  Vict.  c.  9,  gave  (section  19)  power  to  the  commis- 
sioners, on  sale  of  any  property  under  the  previous  statutes,  to 
retain,  after  payment  of  costs,  &c.,  "  all  the  principal  monies  for 
the  time  being  remaining  due  or  owing,  or  secured  by  virtue  of 
such  mortgage,  4c.,  notwithstanding  the  whole  of  such  principal 
money,  or  any  instalments  thereof,  may  not,  according  to  the  terms 
of  such  mortgage,  have  become  actually  due  and  payable,  together 
with  all  interest  (if  any)  for  the  time  being  accrued  due,"  4c. 
The  20th  section  enacted,  that  when  the  commissioners  have  sold, 
4c.  ^^  the  same  public  works,  interest,  property  or  effects  shall,  in 
respect  to,  and  to  the  extent  of,  the  interest  or  estate  so  sold  or 
otherwise  disposed  of,  be  held  freed  and  discharged  from  all  claim 
and  demand  of  the  persons,  parties,  bodies  politic,  corporate  or 
collegiate,  or  companies,  by  whom  the  same  were  conveyed  to  the 
said  commissioners  or  to  their  secretary,  and  of  all  persons  or 
bodies  claiming  under  them,  and  in  all  respects  as  if  such  persons, 
4c.  making  such  conveyance  or  transfer,  and  all  persons,  4c. 
claiming  under  them,  were  in  all  respects,  to  such  extent  as  afore- 
said, foreclosed  from  all  equity  or  right  of  redemption  of  or  in 
respect  of  the  premises  so  sold  or  disposed  of;  provided  that  noth- 
ing herein  contained  shall  be  taken  to  prejudice  the  rights,  4c.  of 
any  persons  in  respect  of  any  surplus  which  may  be  produced,  in 
consequence  of"  the  commissioners  entering  into  possession  of  or 
selling  the  mortgaged  property. 
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In  1843  the  interest  on  the  Exchequer  loan  had  fallen  so  much 
into  arrear  that  it  amounted  to  8045Z.  178.  Id.^  and  the  commis- 
sioners sold  to  Joseph  Baxendale,  William  Pariy  Richards,  and 
Lewis  Gubitt  (who  purchased  as  trustees  for  the  Soath- 

*  482    eastern  Railway  Company)  the  tolls,  *  rates,  receipts,  free- 

hold and  leasehold  hereditaments,  &c.  for  the  sum  of 
18,000Z.,  and  by  deed  duly  executed,  and  dated  the  21st  April, 
1843,  conveyed  the  property  to  them,  and  by  another  deed  dated 
the  11th  July,  1846,  it  was  conveyed  by  them  to  the  company. 

In  Hilary  term,  1848,  Ann  Catherine  Jortin  filed  her  bill  in 
chancery  against  the  purchasers  of  the  property  sold  by  the  com- 
missioners, setting  forth  her  title,  and  praying  that  it  might  be 
declared  that  she  was  entitled  to  a  charge  on  the  said  Folkestone 
Harbour,  and  the  buildings  belonging  thereto,  for  the  sum  of 
1600?.,  and  interest  due  and  to  become  due,  and  for  general  relief. 

Tiie  appellants,  by  tlieir  answer,  insisted  that  the  Exchequer 
Loan  Commissioners  had,  under  their  Act^,  full  power  to  sell  and 
to  convey  to  purchasers  a  title  exonerated  and  discharged  from 
encumbrances,  &c.  and  had  so  conveyed  to  the  appellants ;  that 
the  remedy,  if  any,  of  Mrs.  Jortin,  was  against  the  Exchequer 
Loan  Commissioners,  and  that  her  claim  was  barred  by  the  Statute 
of  Limitations. 

« 

The  cause  was  heard  before  Yice-Chancellor  Stuart,  who,  on 
the  23d  January,  1854,  made  ^  a  decree,  declaring  the  respondent 
entitled  to  the  sums  secured  by  the  mortgages  vested  in  her,  and 
to  the  interest  thereon,  and  that  these,  notwithstanding  the  sale  by 
the  Exchequer  Loan  Commis6ionei*s,  were  a  charge  upon  the  har- 
bour, &c. ;  that  the  appellants  were  entitled  to  stand  as  transferees 
of  the  commissioners,  and  to  the  benefit  of  the  memorandum  of 
the  15th  April,  1818,  and  under  such  memorandum  (as  regarded 
the  rates,  Ac.  payable  under  the  Acts  47,  &c.  Oeo.  3,  but  not 
further  or  otherwise)  were  entitled  to  priority  over  the  re- 

*  433    spondent  for  interest ;  that  the  rates,  &c.  as  to  *  which  the 

appellants  had  priority  were  from  the  time  of  purchase  by 
them  applicable,  first,  to  pay  the  appellants  the  interest  due  on 
the  10,000/. ;  secondly,  to  pay  the  respondent  the  interest  on  the 
sums  to  which  she  was  entitled  ;  thirdly,  to  pay  the  principal  of 
the  10,000/. ;  and  fourthly,  the  principal  due  to  the  respondent ; 
and  accounts  were  ordered  accordingly. 

^  2  Smale  &  G.  4S. 
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The  appellants  carried  the  case  before  the  Lords  Justices,  who 
on  the  18th  January,  1855,^  affirmed  the  same.  The  present  ap- 
peal was  then  brought. 

The  Attorney' General  (^Sir  B,  Bethell)  and  Mr.  L.  Wigram 
(Mr,  Pole  was  with  them)  for  tlie  appellants.  — The  question  here 
depends  on  the  power  of  the  commissioners  to  sell  the  property 
and  to  give  a  good  title.  It  cannot  be  denied  that  the  agreement 
itself  gave  the  commissioners  an  absolute  priority,  as  to  interest, 
over  interest  due  to  the  private  mortgagees.  So  far,  therefore, 
the  sale  was  in  accordance  with  the  express  agreement  of  these 
persons.  But  the  Exchequer  Loan  Statutes  recognize  no  restric- 
tion whatever,  but  speak  of  '^  a  priority  over  the  claims  of  all  the 
creditors  of  a  like  description."  The  agreement  must  be  taken  to 
have  been  made  in  accordance  with  tiiese  provisions ;  and  there- 
fore the  observation  of  Lord  Justice  Turner,  that  the  commission- 
ers have  ^^  no  power  to  sell  so  as  in  any  manner  to  a£fect  priorities 
which  have  not  been  conceded  to  them,"  becomes  entirely  inappli- 
cable, for  the  statutes  give  the  power  to  sell  the  property  in  its 
entirety  whenever  the  interest  falls  into  arrear.  Here  it  was 
largely  in  arrear,  and  the  power  attached,  and  the  sale  being  fully 
authorised,  the  purchasers  received  the  property  discharged  from 
all  previous  encumbrances.  The  question  of  priorities  then 
becomes  transferred  to  the  proceeds  of  the  *  sale,  and  affects  *  434 
those  who  have  received  these  proceeds.  The  6  Vict.  c.  9, 
makes  the  sale  binding,  and  declares  that  the  purchaser  shall  hold 
the  property  freed  and  discharged  from  all  claims  of  the  mortga- 
gors and  of  those  who  claim  under  them.  The  appellants  are 
therefore  freed  from  all  liability  to  answer ;  and  proceedings,  if 
taken  at  all,  ought  to  have  been  taken  against  the  commissioners, 
and  not  against  these  appellants.  The  respondent  having  filed  her 
bill  against  the  wrong  parties,  they  are  entitled  to  have  it  dismissed 
with  costs. 

Mr.  SaundeU  Palmer  and  Mr.  Baily  for  the  respondent.  —  The 
commissioners  might  no  doubt  have  refused  to  make  any  advance 
unless  they  obtained  an  absolute  priority  in  all  respects  over  all 
the  previous  mortgagees.  But  they  did  not  adopt  that  course. 
They  accepted  the  consent  of  the  previous  mortgagees  to  a  qualified 

^  6  De  6.,  M.  &  6.  270. 
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It  is  hardly  necessary  to  add,  that  this  decision  in  no  way  affects 
the  rights  of  the  respondent  on  the  money  produced  by  the  sale. 
The  commissioners,  unless  there  have  been  some  special  circum- 
stances affecting  the  case,  are  bound,  not  only  on  general  princi- 
ples of  equity,  but  also  by  the  express  provision  of  the  clause  in 
the  last  Act  to  which  I  have  referred,  to  pay  over  and  distribute 
any  surplus  money  in  their  hands,  after  satisfying  their  arrears  of 
interest,  to  and  among  the  persons  justly  entitled  to  it.  With 
that  question,  however,  the  present  appellants  have  no  concern. 
They  are  purchasers  under  a  power  of  sale,  the  exercise  of  which 
gave  them  a.  good  title  against  the  harbour  trustees,  and  all  de- 
riving title  under  them. 

I  shall,  therefore,  move  your  Lordships  to  reverse  the  decree 
below,  and  to  remit  the  cause,  with  a  declaration  that  the  respon- 
dent's bill  ought  to  have  been  dismissed,  and  I  think  it  ought  to 
have  been  dismissed  with  costs. 

Lord  Wensleydalb.  —  My  Lords,  three  questions  arise  in  this 
case,  which  have  been  fully  discussed  at  your  Lordships'  bar. 
The  first  and  the  most  important  was,  whether  the  sale  by  the 
Exchequer  Bill  Commissioners  to  the  trustees  for  the  London  and 
Southeastern  Railway  Company  was  valid  so  as  to  give  them  a 
good  title,  free  from  the  respondent's  prior  mortgage,  or  was  sub- 
ject to  that  encumbrance ;  and,  if  subject  to  it,  there  arose  two 
more  questions.  The  first,  whether  the  respondent  could  make  a 
good  title  to  the  mortgage  bonds  claimed  by  her  for  want  of  the 
entry  in  the  books  of  the  company,  and  the  indorsement  on  the 
bonds  and  transfer  of  the  bonds  required  by  the  47  Greo.  3,  c.  2, 
§  25.  The  second,  whetlier  the  claim  on  these  bonds  was 
*  438  barred  ♦  by  the  Statute  of  Limitations.^  After  full  con- 
sideration of  the  subject,  I  am  of  opinion  that  the  sale  by 
the  commissioners  in  April,  1843,  conveyed  a  good  and  valid  title 
to  the  purchasers.  It  is,  therefore,  unnecessary  to  give  any  opin- 
ion on  the  two  other  objections. 

This  question  depends  entirely  upon  the  construction  of  the 
statutes  relating  to  the  power  of  the  Exchequer  Bill  Commission- 
ers under  several  different  statutes.  The  power  to  lend  money  on 
mortgage  is  given  to  the  Exchequer  Bill  Commissioners  by  tlie  57 
(}eo.  3,  c.  34,  §  22,  and  such  mori^ges  are  to  have  priority  over 

^  See  ante,  p.  426,  n. 
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all  monies  subsequently  advanced,  save  and  except  such  sums  as 
shall  have  been  advanced  by  way  of  loan  by  bond  fide  creditors, 
and  entitled  as  such  to  repayment  of  the  principal  money  advanced 
by  them,  as  well  as  interest  thereon.  In  default  of  the  repayment 
of  the  loan  to  the  commissioners,  in  part  or  in  whole,  the  1  Geo. 
4,  c.  60,  §  19,  authorises  them  to  take  possession  of  all  or  any  part 
of  the  property  or  effects,  real  or  personal,  assigned  to  the  com- 
missioners, and  by  sale  or  mortgage  to  raise  and  levy  suffi- 
cient to  repay  all  monies  due  on  or  in  respect  of  the  loan,  interest, 
and  costs  and  charges  to  be  paid  in  satisfaction  of  the  loan ;  and 
the  receipts  of  the  commissioners  are  to  be  discharges  to  the  pur- 
chasers or  mortgagees,  who  are  not  bound  to  see  to  the  application 
thereof.  This  statute  gives  the  power  of  entering  and  taking 
possession  only  where  the  principal,  or  part  of  it,  is  unpaid.  The 
1  <k  2  Wm.  4,  c.  24,  §  21,  extends  this  power  to  cases  where  the 
interest  alone  is  in  arrear,  and  the  mortgagees  have  the  power  to 
sell  or  mortgage  the  rates,  tolls,  receipts,  toll-bars,  and  all  the 
property,  effects,  rents,  issues,  and  profits,  and  to  raise  the  arrears 
by  sale  or  mortgage. 

It  seems  to  me  quite  clear  that  these  powers  of  taking 
*  possession,  and  subsequent  sale  or  mortgage,  are  only  *  439 
given  where  die  commissioners  have  a  legal  right  to  enter. 
If  there  is  a  prior  mortgage  to  others,  so  that  the  commissioners 
have  only  a  mortgage  of  the  equity  of  redemption,  they  have  no 
power  to  take  possession,  and  therefore  no  power  of  sale.  The 
prior  section  (the  20th)  explains  this,  and  gives  the  commis- 
sioners priority  save  and  except  where  sums  have  been  advanced 
by  way  of  loan  before  the  advance  of  the  commissioners.  The  5 
Vict.  sess.  2,  c.  9,  §  20,  made  for  the  application  of  the  money 
raised,  and  providing  for  the  rights  of  different  claimants,  no 
doubt  applies  to  those  cases  only  where  the  commissioners  have  a 
right  to  take  possession,  that  is,  where  they  are  the  first  encum- 
brancers. 

If  the  commissioners  are  the  first  encumbrancers,  then  no  doubt 
the  appellants  have  a  good  title  by  virtue  of  the  sale  to  them,  and 
the  remedy  of  the  respondent  is  against  the  Commissioners  to  re- 
ceive her  debt  and  interest  out  of  the  surplus  of  the  produce  of 
the  sale,  after  making  the  several  deductions  provided  for  by  the 
above-mentioned  section.  This  section  provides  expressly  that 
nothing  shall  prejudice  the  rights  of  any  persons  or  parties,  as 
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against  the  commissioners  or  their  secretary,  in  respect  of  the 
surplus  of  the  money  which  the  commissioners  may  receWe. 

That  brings  us  to  the  question,  whether  the  commissioners  are 
to  be  considered  as  tlie  first  encumbrancers,  and  this  appears  to 
me  to  be  the  only  question  of  any  nicety  or  doubt  in  this  part  of 
the  case. 

Their  title  to  be  first  encumbrancers  depends  upon  the  construc- 
tion of  the  23d  section  of  the  57  Geo.  3,  c.  34.  [See  ante,  p. 
427.]  The  mortgage  to  the  commissioners,  made  on  the  15th 
April,  1818,  provided  that  the  interest  of  the  10,000/.  advanced 
by  the  commissioners,  viz.  5Z.  per  cent,  per  annum,  was  to 

*  440    be  paid  for  three  years,  on  tlie  15th  of  April  *  of  every  year, 

and  after  that  time  such  interest,  and  6002.  of  the  principal 
also,  till  the  whole  of  the  10,000Z.  and  interest  should  be  paid  off. 
Contemporaneous  with  this  mortgage,  on  the  same  15th  of  April, 
1818,.  an  agreement  in  writing  was  made  by  four  fifths  in  amount 
of  the  creditors  of  the  Harbour  Company,  reciting  that  the  Com- 
pany had  consented  to  advance  10,0002.  to  be  employed  in  com- 
pleting the  harbour,  and  to  be  secured  by  mortgage  of  the  rates, 
and  consenting  and  agreeing  that  such  mortgage,  securing  the  re- 
payment of  the  10,0002.  and  interest  as  specified  in  it,  should  have 
priority  over  the  securities  held  by  them,  in  this  manner,  —  that 
the  commissioners  should,  in  the  first  place,  be  annually  paid  5 
per  cent,  per  annum  on  the  10,000/. ;  then  that  the  other  creditors 
should  be  afterwards  paid  interest  on  their  securities ;  and  after- 
wards that  the  surplus  of  the  rates  should  be  employed  in  the  dis- 
charge of  the  10,000/.  due  to  the  commissioners,  as  should  be 
specified  in  their  mortgage,  until  the  whole  10,000/.  should  be  re- 
paid, in  priority  over  all  their  demands  for  repayment,  any  thing 
contained  in  any  of  their  mortgages  notwithstanding. 

The  question  then  is,  whether  this  qualified  priority  given  by 
the  agreement  to  tlie  commissioners,  the  interest  payable  to  them 
taking  precedence  of  the  interest  due  to  the  creditors,  and  the 
principal  payable  to  them  also  taking  precedence  of  the  principal 
due  to  the  creditors,  is  valid  by  the  23d  section,  to  make  the  com- 
missioners first  encumbrancers  as  to  the  interest,  or  does  the 
statute  require  a  written  consent  of  four  fifths  of  the  other  credi- 
tors to  an  absolute  unqualified  priority  as  to  the  whole  of  their 
debts,  both  principal  and  interest  ? 

I  think  there  is  nothing  in  the  statute  which  invalidates  the 
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agreement  made  by  the  commissioners  and  the  creditors. 
It  is  certain  that  both  of  them  intended  to  *  comply  with  *  441 
the  provisions  of  that  section,  and  that  the  agreements  were 
drawn  up  advisedly  with  a  view  to  its  enactments,  and  according 
to  their  understanding  of  its  meaning,  and  I  do  not  think  that 
they  have  been  mistaken.  The  section  does  not  in  express  terms 
require  an  absolute  priority  for  the  whole  debt,  principal  and  in- 
terest. It  stipulates  that  in  every  case  where  an  application  is 
made  for  advances,  if  four  fifths  of  the  creditors  shall  signify  their 
consent  in  writing  to  a  priority  over  the  claims,  then  the  commis- 
sioners shall  have  priority  against  all,  as  well  against  those  who 
have  not  assented  to  such  priority  as  against  those  who  have. 

Is  there  any  thing  in  the  nature  of  the  case  which  calls  upon  us 
to  put  such  a  construction  on  this  clause  as  to  require  a  consent 
to  postpone  their  debts,  and  every  part  of  them,  and  the  interest 
on  them,  to  the  debt  of  the  commissioners  ?  I  think  the  contrary 
may  clearly  be  inferred.  It  is  obvious  that  the  intent  of  the  Legis- 
lature was  to  facilitate  the  advance  of  exchequer  bills  on  public 
works  generally,  and  particularly  on  those  which  were  already  en- 
cumbered, which  could  not  be  completed,  and  thereby  rendered 
productive  to  any  one,  without  such  advances.  But  further 
advances  would  not  be  made  by  the  commissioners  unless  they 
had  the  security  which  the  power  of  entry,  sale,  and  mortgage 
would  give.  Had  the  consent  of  every  prior  mortgagee  been 
necessary,  there  would  have  been  great  difiiculty  in  accomplishing 
the  object.  Those  last  called  upon  would  very  likely  have  refused, 
from  the  conviction  that  they  would  obtain  by  such  refusal  the 
payment  of  their  debts.  Therefore  the  Legislature,  in  order  to 
accomplish  the  desirable  object  of  obtaining  an  advance  from  thq 
commissioners,  gives  four  fifths  of  the  body  of  creditors  the 
power  of  binding  the  whole ;  certainly  a  strong  *  measure,  *  442 
and  demonstrating  the  intention  that  such  advances  were 
to  be  highly  favoured. 

Tlien  what  ground  can  there  be  for  supposing  that  such  a  reason- 
able course  as  the  parties  chose  to  pursue  in  tliis  case  would  not 
be  permitted  by  the  statute,  namely,  an  agreement  to  give  the 
commissioners  a  priority  of  interest  over  interest,  and  principal 
over  principal,  due  to  the  other  creditors  ?  If  the  section  is  to  be 
construed  as  requiring  an  entire  priority  of  the  debt  of  the  com- 
missioners and  the  interest  due  to  them  over  the  principal  and  the 
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interest  due  to  all  the  other  creditors,  it  would  tend  to  prevent, 
not  to  facilitate,  the  advance  of  money  by  the  commissioners,  as 
the  other  creditors  would  be  less  likely  to  consent  to  give  an  entire 
than  a  partial  priority  to  them. 

I  have  come  to  the  conclusion,  therefore,  that  the  agreement 
which  all  the  parties  entered  into  with  a  view  to  comply  with  the 
statute  was  a  valid  and  binding  one,  and  consequently,  that  the 
commissioners  acquired  the  first  security. 

It  follows  that  they  had  a  title  to  enter  into,  and  take  possession 
and  sell,  that  the  sale  that  they  made  gave  a  good  title  to  the 
appellants,  and  that  the  remedy  of  the  respondent  and  all  the  other 
bondholders  is  not  against  the  appellants,  but  against  the  com- 
missioners, if  there  is  any  surplus  applicable  to  the  payment  of  the 
interest  due  to  them. 

It  becomes  unnecessary,  therefore,  to  consider  the  other  points 
argued  before  us.  I  entirely  agree  with  my  noble  and  learned 
friend  that  these  decrees  must  be  reversed.^ 

*  443      .  Decree  reversed.      Cause  remitted  with  declaration  and 
directions. 

Lords'  Journals,  15th  August,  1857. 


HOOPER  t;.  LANE. 
1856.    Jane  24,  26.    1857.    Jalj  2 ;  Aagnst  28. 

J.  K.  Hooper  and  J.  Pilcher,  Plaintiffs  in  error. 

J.  Lane,  Jane  Sigel,  and  C.  E.  Newgombe,  Defendants  in  error. 

Sheriff.     Arrest.     Writ  valid  and  invalid.    Detainer.    Entry  of 

Judgment.    Interest. 

Although  the  sheriff  is  an  agent  for  those  who  put  writs  into  his  hands  to  execate, 
he  is  also  a  public  functionary,  having,  at  the  same  time,  duties  to  perform 
towards  those  against  whom  such  writs  are  directed. 

^  His  Lordship  afterwards  favored  the  reporter  with  a  note  to  saj,  that  in 
delivering  his  own  opinion  he  had  accidentally  omitted  to  state  that  Lord 
Brougham,  who  had  heard  the  case  argued,  entirely  concurred  with  the  judg- 
ment now  delivered. 
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If  the  sheriff  haying  two  writs  in  his  hands,  one  valid,  the  other  invalid,  arrests  on 
both  at  the  same  time,  he  may  rely  on  the  valid  writ,  and  treat  as  detainers 
an  J  number  of  valid  writs  which  he  may  then  have,  or  which  may  afterwards 
come  to  his  hands. 

Bot  if,  having  two  such  writs,  he  arrests  on  the  invalid  writ  alone,  he  cannot 
afterwards  justify  the  arrest  by  the  good  writ. 

Kor  can  he  while  a  person  is  unlawfully  in  his  custody,  by  virtue  of  an  arrest  on 
an  invalid  writ,  arrest  that  person  on  a  good  writ.  To  permit  him  to  do  so 
would  be  to  allow  him  to  take  advantage  of  his  own  wrong. 

H.,  a  sheriff,  had  in  his  office  a  valid  writ  against  B.,  at  the  suit  of  one  L.,  but 
had  not  himself  granted  any  warrant  upon  it  H.  had  also  in  his  hands  a  writ 
against  B.,  at  the  suit  of  A.,  which  was  invalid  for  want  of  signature  by  the 
proper  officer  of  the  Exchequer,  the  Court  out  of  which  it  issued.  H.  had  grant- 
ed a  warrant  on  this  writ,  and  H.'s  bailiff  arrested  B.  upon  it.  B.  went  before  a 
Judge,  claiming  to  be  discharged.  The  bailiff  opposed  this  application,  and, 
having  then  obtained  a  warrant  on  L.'s  writ,  also  claimed  to  detain  B.  on  that 
writ.  The  Judge  dischaiged  B.,  who  then  left  the  country.  In  an  action  by 
L.  against  H.  for  neglect,  the  Judge  told  the  jury  that  it  was  a  question  of  fact 
whether  H.  had  been  guilty  of  culpable  neglect  in  arresting  upon  A.'s  invalid 
writ ;  and  that  if  H.  knew,  or  by  reasonable  care  might  have  discovered,  that 
A.'8  writ  was  void,  it  was  culpable  negligence : 

Heldf  affirming  the  judgment  of  the  Coort  below,  that  this  direction  was  right. 

A  declaration  contained  two  breaches.     The  defendant  pleaded  not  guilty  on  the 
fint  breach,  which  involved  the  whole  cause  of  action.   The  finding  was 
for  the  plaintiff,  and  the  damages  were  *  assessed  thereon,  and  judg-   *  444 
ment  was  entered  up  on  that  finding.     On  the  second  breach  there  was 
a  finding  of  not  guilty.    No  entry  of  eat  sine  die  was  made  on  this  finding  : 

Heidy  that  there  should  have  been  such  an  entry ;  but  that  this  House  had  power 
to  amend  the  record,  by  directing  such  an  entry  to  be  made  ? 

Quare,  Whether  where  a  judgment  of  the  Court  below  is  affirmed  on  error,  and 
interest  is  asked  for  under  the  S  &  4  Wm.  4,  c.  42,  this  House  need  make  the 
order  for  interest,  or  may  leave  the  party  to  apply  for  it  in  the  Court  below  ? 

Case  against  the  defendants  below,  as  sheriff  of  Middlesex,  for 
breach  of  duty,  in  not  arresting  one  Anthony  Bacon,  against 
whom  the  plaintiffs  below  had  lodged  a  capias  ad  satisfaciendum. 

The  declaration,  after  alleging  that  the  defendants  were  sheriff 
of  Middlesex,  that  the  writ  of  the  plaintiffs  was  delivered  to  them, 
that  Bacon  for  a  certain  time  afterwards  was  within  their  bailiwick, 
and  that  they  at  any  time  during  that  period  might  have  arrested 
him  under  it  if  they  would  so  have  done,  stated  as  a  first  breach, 
that  the  defendants,  not  regarding,  &c.  did  not  nor  would  at  any, 
&c.  although  often  requested  so  to  do,  and  although  a  reasonable 
time  had  elapsed  for  them  so  to  do,  take  Bacon  under  the  writ, 
but  made  default ;  and,  as  a  second  breach,  that  the  defendants 
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afterwards  wrongfully  and  illegally  took  Bacon  under  the  false 
and  illegal  pretence  of  another  writ,  whereas  there  never  was  any 
such  writ,  and  wrongfully  detained  him  until  he  was  discharged  by 
an  order  of  Mr.  Justice  Coltman,  whereby,  whilst  they  so  wrong- 
fully imprisoned  him,  and  for  a  reasonable  time  after  his  discbarge 
they  could  not  arrest  or  detain  him  under  the  plaintiffs'  writ,  but 
were  obliged  to  permit  him  to  depart  from  their  custody,  and  be 
left  their  bailiwick. 

The  defendants  pleaded,  first,  not  guilty  as  to  the  whole 
declaration ;  secondly,  that  Bacon  was  not  witliin  their 
*  445  bailiwick  as  alleged ;  thirdly,  that  they  could  not  *  have 
arrested  him  as  alleged ;  fourthly,  as  to  so  much  of  the 
declaration  as  related  to  the  first  breach,  that  they  were  not,  at 
the  time  of  the  delivery  of  the  writ,  sheriff  of  Middlesex ;  fifth- 
ly, as  to  the  same  breach,  that  the  writ  was  not  delivered  to 
them  in  manner  and  form,  &c. ;  sixthly,  as  to  the  second  breach, 
the  defendants  said,  first,  that  they  were  not,  during  the  time 
alleged,  sheriff,  &c. ;  seventhly,  as  to  the  said  second  breach,  that 
they  did  not  take  Bacon  under  a  false  and  illegal  pretence  of  a 
writ ;  and,  eighthly,  that  there  was  a  writ  of  capias,  at  the  sittt  of 
one  Arambura,  under  which  the  defendants  took  Bacon,  specially 
traversing  the  plaintiffs'  allegation  that  there  never  was  any  such 
writ.  The  plaintiffs  took  issue  on  all  these  pleas.  There  were 
two  other  pleas,  which  were  demurred  to,  on  which  judgment  was 
given  for  the  plaintiffs. 

The  cause  was  first  tried  before  Lord  Denman  on  May  12, 
1845,  when  a  verdict  was  found  for  the  plaintiffs  below  on  all  the 
issues  of  fact. 

Tlie  facts  proved  in  evidence  were,  that  the  plaintifis  below  de- 
livered their  writ  of  ca.  aa.  for  328Z.  8».  4(2.  debt,  and  3/.  10«. 
damages  and  costs,  against  Anthony  Bacon,  to  the  then  sheriff  of 
Middlesex  on  May  20,  1842,  and  this  was  delivered  over,  by 
their  predecessors,  to  the  defendants  below  on  their  coming  into 
office  at  the  end  of  that  year.  That  a  warrant  was  issued  by  their 
predecessors  on  this  writ,  but  no  new  warrant  was  granted  by  the 
defendants  until  after  Bacon  was  in  custody  as  hereinafter  men- 
tioned. That  on  August  1, 1843,  a  piece  of  parchment  purport- 
ing to  be  a  capias  ad  respondendum  against  Bacon  at  the  suit  of 
one  Juan  Arambura  out  of  the  Oourt  of  Exchequer  of  Pleas 
(which  was  a  nullity)  was  delivered  to  the  defendants,  and  infor- 

[340] 


HOOPER  V.  LANE.  *445 

mation  was  given  to  tbem  as  to  where  ho  was  to  be  found.  They 
thereupon  issued  their  warrant  on  that  piece  of  parchment 
to  their  *  officer,  Swayne,  who  immediately  arrested  him.^  *  446 
A  summons  was  taken  out  by  Bacon  for  his  discharge  from 
this  arrest,  on  the  ground  that  the  writ  was  a  nullity.  The  de- 
fendants did  not  attend  the  summons,  and  Bacon  was  directed  by 
Mr.  Justice  Ooltman  to  be  discharged  ;  a  warrant  having  in  the 
interval  been  made  out  by  the  defendantjs,  under  the  plaintifis' 
writ,  the  sheriff  claimed  a  right  to  detain  Bacon  under  the  war^ 
rant.  Another  summons  was  taken  out  by  Bacon  for  his  discharge 
in  the  plain  tifis'  suit.  No  notice  was  given  to  them  of  this  sum- 
mons ;  and  on  an  objection  being  raised  by  the  defendants,  who 
did  attend  it,  that  the  plaintiff's  ought  to  have  been  summoned, 
Mr.  Justice  Coltman  said  there,  was  no  necessity  for  this,  as  it  was 
the  wrongful  act  of  the  sheriff  which  was  complained  of,  and 
ordered  his  discharge.  Evidence  was  given  that  Bacon  could  and 
would  have  paid  the  plaintiffs,  had  he  been  arrested  under  their  writ. 
Immediately  after  this  his  second  discharge,  he  left  this  country. 

Lord  Denman  directed  the  jury  that  under  these  circumstances 
thesf  had  been  no  valid  arrest  of  Bacon  at  the  suit  of  the  plain- 
tiffs below  ;  that  the  order  of  Mr.  Justice  Coltman  was  no  justifi- 
cation to  the  sheriff,  and  that  if  the  jurors  believed  the  above  facts, 
the  defendants  were  liable  for  negligence,  and  had  been  guilty  of 
negligence  in  point  of  law,  and  that  the  only  question  was 
the  amount  of  *  damages,  if,  in  point  of  fact,  the  defend-  *  447 
ants  had  been  guilty  of  negligence.  To  all  these  direc- 
tions the  defendants  tendered  a  bill  of  exceptions,  which  came  on 
for  argument  before  the  Court  of  Exchequer  Chamber ;  and  on 
May  13,  1848,  judgment  was  given,^  by  which  it  was  ordered 
that  the  verdict  should  be  set  aside  and  a  venire  de  novo  awarded, 
on  the  ground  that  on  the  issue  of  not  guilty  as  applied  to  the 
second  breach,  the  Judge  ought  to  have  left  to  the  jury  the  ques- 

*  This  writ  was  proved  to  be  void  and  a  nullity,  for  want  of  being  properly 
isBued.  The  practice  of  the  Court  of  Exchequer  was  this:  Writs  of  capias  are 
first  sealed  hy  the  Chancellor  of  the  Exchequer,  and  then  brought  to  the  office  of 
the  Court  of  Exchequer  to  be  signed.  The  signing  is  done  by  stamping,  without 
which  there  is  no  authority  to  arrest  When  so  signed  a  praeipe  is  filed  in  the 
office  of  the  Court,  accompanied  by  an  order  of  a  Judge  to  hold  the  defendant  to 
baiL  The  stamp  of  the  Court  is  then  put  on.  There  was  no  stamped  signing, 
nor  any  praxipe,  nor  any  Judge's  order,  in  Arambura's  case. 

*  10  Q-  B.  546. 
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tion  of  negligence  whether  the  defendants  below  Icnew  or  ought, 
if  thej  had  used  reasonable  care,  to  have  known  of  the  defect  in 
Arambura's  writ.  As  to  the  rest  the  direction  was  held  to  be  cor- 
rect. The  Court  also  suggested  the  expediency  of  assessuig  the 
damages  on  the  two  breaches  separately,  expressing  some  doubt  as 
to  the  sufficiency  of  the  mode  in  which  the  second  breach  was 
framed. 

The  cause  came  on  for  trial  again  on  the  25th  May,  1850,  be- 
fore Lord  Denman,  when  the  same  evidence  was  given  ;  and  the 
learned  Judge,  in  summing  up,  directed  the  jury  in  precise  ac- 
cordance with  the  mode  pointed  out  as  proper  in  the  Exchequer 
Chamber.  The  defendants  thereupon  again  tendered  a  bill  of 
exceptions. 

The  jury  found  a  verdict  for  the  plaintiffs  below  on  all  the  issues 
in  fact,  save  the  general  issue,  and  as  to  that  issue  found  a  verdict 
for  the  plaintiffs  below  as  to  the  first  breach,  with  damages  S23I. 
S«.  4(2. ;  and  in  order  to  obviate  any  question  as  to  the  sufficiency 
of  the  second  breach  in  accordance  with  the  suggestion  made  iu 
the  judgment  of  the  Court  of  Exchequer,  as  to  that  breach  they 
found  that  the  defendants  were  not  guilty. 

After  argument  on  this  second  bill  of  exceptions,  the 
*  448  Judges  unanimously  affirmed  the  judgment  of  the  Court  *  be- 
low.^ The  judgment  was  then  entered  generally  for  the 
plaintiffs,  but  there  was  no  entry  of  eat  sine  die  in  respect  of  the 
finding  for  the  defendants  on  the  second  breach.  The  defendants 
below  (the  plaintiffs  in  error)  then  suggested  error,  pursuant  to 
the  Common  Law  Procedure  Act,  1852,  and  so  brought  the  case 
up  to  this  House. 

Mr.  H,  HiU  and  Mr.  Quain  for  the  plaintiffs  in  error.  —  The 
general  principle  will  not  be  disputed,  that  if  a  sheriff  holds  several 
writs  against  one  individual  an  arrest  upon  one  is  an  arrest  upon 
all ;  and  to  that  may  be  added  the  rule  laid  down  in  Semat/ne't 
C<Me^  that  though  the  sheriff  may  be  guilty  of  an  illegality  iu 
effecting  the  execution  of  process,  and  may  so  render  himself 
liable  in  damages,  the  rights  of  the  plaintiff  will  not  be  thereby 
affected.  That  doctrine  was  acted  on  in  Taylor  v.  CoUf  and  no 
distinction  exists  in  this  respect  between  the  power  of  a  sheriff  act- 

*  The  case  was  not  reported  on  the  second  argument. 

*  5Rep.  91,  9Sa.  '  3  T.  R.  292. 
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ing  on  a  ea,  sa.  and  on  a  fi.  fa.,,  as  is  shown  in  Smithes  Leading 
Cases,^  where  this  subject  is  fully  discussed.  It  follows,  there- 
fore, that  there  was  here  a  valid  detainer  \ipon  Lane's  writ.  The 
case  of  BarraU  v.  Priced  in  which  it  was  held  that  a  sheriff  who 
has  illegally  arrested  a  plaintiff  in  one  action  cannot  detain  him  in 
another,  cannot  be  supported:  Pearson  v.  Yewens^  Robinson  v. 
Tewensj^  and  OoUins  v.  Tewens^  though  they  appear  to  follow  it, 
are  in  fact  distinguishable  from  it,  for  they  all  assume  that  though 
the  first  arrest  is  bad  the  others  may  be  good,  provided  there  has 
been  no  collusion  ;  here  there  was  no  collusion  on  the  part  of  Lane 
or  of  the  sheriff;  there  was,  therefore,  a  valid  arrest  under 
Lane's  writ.  Where  the  plaintiff  *  himself  has  been  guilty  *  449 
of  some  irregularity ;  as,  if  be  improperly  issued  the  writ, 
Hall  V.  Hawkins^  Wells  v.  Oumey ;  "*  or  failed  duly  to  revive  a 
judgment.  Barrack  v.  Newton;^  or  arrested  a  man  without  tiny 
writ,  Barlow  v.  Hall;^  or  arrested  one  who  was  privileged,  Spence 
Y.  Stuart ;^^  or  did  not  make  a  proper  affidavit  of  debt,  Barclay  v. 
Faher  ;  ^^  such  a  discharge  would  operate  against  him,  for  he  can- 
not take  advantage  of-  his  own  wrong.  But  Howson  v.  Walker  and 
Crowden  v.  Walker^^  show  that  where  the  plaintiff  is  not  himself 
guilty  of  any  wrong,  and  does  not  collude  with  any  one  who  is,  the 
arrest  as  to  him  shall  be  valid.  Indeed,  in  such  a  case  the  sheriff 
would  be  liable  if  he  did  not  act  upon  the  valid  warrant  placed  in 
his  hands,  for  the  execution  is  completed  by  the  delivery  to  him  of 
the  ca.  sa. :  Owen  v.  Owen.^^  Arundel  v.  Chitty  ^*  decided  that 
where  a  defendant  was  illegally  arrested  while  a  valid  ca.  sa.  at  the 
suit  of  the  plaintiff  was  lying  in  the  hands  of  the  sheriff,  the  ca.  sa. 
attached,  and  the  sheriff  could  not  discharge  the  defendant.  The 
sheriff  here  was,  therefore,  entitled  to  detain  Bacon  on  Lane's  writ 
at  the  moment  when  he  was  discharged  from  Arambura's  writ,  and 
that  right  operated  as  a  new  arrest.  The  principle  in  all  these 
cases  was,  that  the  plaintiff  not  being  a  party  to  the  original  illegal 
arrest,  the  writ  issued  by  him  had  its  full  effect.    An  arrest  on  one 

Vol.  1,  p.  95-110,  note  on  Taylor  v.  Cole. 

9  Bing.  566.  •  2  Anstr.  461. 
5  Bing.  N.  C.  4S9.  ^  3  East,  S9. 
5  M.  &  W.  149.  ^^  2  B.  &  Aid.  748. 

10  A.  &  E.  570.  "  2  W.  Bl.  S28. 

4  M.  &  W.  590.  ^*  2  B.  &  Ad.  S05. 

5  B.  &  C.  769.  "  1  Dowl.  P.  C.  499. 
1  Q.  B.  525,  8.  c  nom.  Reynolds  v.  Newton,  1  Gale  &  D.  153. 
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writ  is  an  arrest  on  all,  as  an  escape  in  one  would  be  an  escape  in 
all :  Benton  v.  Svutton^  Wat$on  v.  CarroU?     That  principle 

*  450    ought  *  to  have  been  applied  here,  for  here  the  plaintiff 

Lane  was  not  guilty  of  any  fault  whatever,  and  the  arrest 
on  his  writ  was  therefore  valid.  The  whole  question  was  con- 
sidered in  EggingtorCs  Ca%e^  where  a  conviction  on  an  informa- 
tion for  not  delivering  up  books  to  a  town  council  was  held  to  be 
substantively  a  civil  proceeding,  and  an  arrest  upon  it  made  on  a 
Sunday  illegal;  but  before  the  order  to  discharge  was  executed 
the  sheriff  lodged  with  the  jailer  a  ca,  8a.,  and  it  was  held  that 
that  was  a  valid  detainer,  there  being  no  collusion  between  the 
plaintiff  in  the  suit  and  the  persons  who  had  made  the  first  arrest. 

In  Barratt  v.  Price  the  conduct  of  the  sheriff's  officer  who  had 
acted  irregularly  was  treated  ^  the  conduct  of  the  sheriff,  and  it 
was  on  that  ground  that  the  decision  proceeded ;  but  BoMnsan  v. 
Tewens  ^  assumed  exactly  the  opposite  state  of  things,  and  there 
the  defendant  was  kept  in  custody.  In  fact,  therefore,  those  two 
cases  are  in  conflict ;  but  in  all  the  cases  arising  out  of  proceed- 
ings against  this  defendant  Yewens,  whether  the  Court  discharged 
the  man  or  not,  the  third  and  innocent  party  was  treated  as  Un- 
affected by  the  error.  ThurlanJr%  Ca8e^  was  an  instance  of  that 
kind.  The  arrest  was  improperly  made,  but  the  plaintiff  being 
unconnected  with  the  impropriety  the  defendant  was  committed 
on  his  execution.  That  is  a  very  strong  case  ;  for  all  the  ofiicers, 
and  even  an  agent  of  the  plaintiff,  were  there  punished  for  theur 
misconduct. 

If  the  case  is  put  on  any  alleged  misconduct  of  the  sheriff,  what 
is  th^  misconduct  which  is  to  affect  the  arrest  ?  It  must  be  some- 
thing of  which  the  person  making  the  arrest  is  wilfully 

*  461    guilty,  as  in  the  Countess  of  ButlancTs  *  Case^^  and  Birch  v. 

Prodger^  in  both  of  which  the  plaintiff  and  the  officers  were 
alike  guilty  of  the  misconduct.  There  is  nothing  of  that  sort 
here,  and  neither  of  those  cases  in  the  least  degree  applies  to  the 
present.  The  only  impropriety  here  was  that  of  the  officer  of  tlie 
Court,  who  had  not  properly  stamped  Arambura's  writ.  A  differ- 
ent principle  must  apply  to  cases  where  the  irregularity  is,  as  it  is 

M  B.  &  P.  24.  •  2  Dyer,  244  h. 

'  4  M.  &  W.  502.  •  6  Rep.  52  6-54  a. 

*  2  Ellis  &  B.  717.  M  New  R.  185. 
«  5  M.  &  W.  149. 
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here,  in  the  writ  itself,  from  that  which  is  applicable  to  those  where 
the  irregularity  is  in  the  mode  of  execution ;  as,  for  example, 
arresting  a  person  while  he  is  privileged  from  arrest,  Spenee  ▼• 
Stuart ;  ^  when,  as  one  arrest  enures  for  all  writs  then  in  the  sher- 
iff's hands,  it  may  be  said  that  such  an  irregularity  vitiates  all ; 
but  here  the  irregularity  was  in  the  form  of  one  particular  writ 
alone,  and  that  irregularity  cannot  be  held  to  taint  all  the  others 
which  were  perfectly  regular.  Dr.  GroenvMz  Case^  cited  in 
Lucas  V.  Nockelh^  shows,  that  if  the  sheriff  has  two  writs  in  his 
hands,  one  regular  and  the  other  irregular,  and  makes  the  arrest 
under  the  latter,  he  may,  nevertheless,  justify  under  tlie  former  ; 
and  in  the  same  case,^  it  is  said :  "  Suppose  one  has  a  legal  and  an 
illegal  warrant,  and  arrests  by  virtue  of  the  illegal  warrant,  yet 
be  may  justify  by  virtue  of  the  legal  one,  for  it  is  not  what  he 
declares,  but  the  authority  which  he  has."  Then  as  to  the  absence 
of  a  warrant  on  Lane's  writ  at  the  moment  of  the  arrest  under 
Arambura's  writ,  the  arrest  here  was  made,  not  by  a  stranger,  or 
by  a  person  authorised  only  in  Arambura's  case,  but  by  the 
bound  bailiff  of  the  sheriff,  and  the  possession  *  of  a  war-  *  452 
rant  by  him  in  the  particular  case  was  unnecessary.  His 
general  authority  made  the  arrest  by  him  legal  without  a  warrant, 
Dalton  ;^  who  says  a  bound  bailiff  need  not  show  a  warrant,  but 
another  man  who  is  not  a  sworn  officer  must.  And  in  Hodges  y. 
Marks^  where  the  persons  making  the  arrest  were  not  known 
bailiffs,  it  was  held,  that  they  were  not  bound  to  show  their  war- 
rant till  the  person  arrested  ^'  obeyed  and  demanded  it." 

The  entry  of  judgment  is  erroneous.  The  findings  on  not  guilty 
and  on  the  issue  on  the  seventh  plea  are  inconsistent.  As  to  the 
first  breach,  it  is  found  that  the  defendants  did  not,  nor  could 
arrest  Bacon  on  the  plaintiff's  writ ;  and  as  to  the  second,  that  the 
defendants  did  not  wrongfully  arrest  Bacon  on  Arambura's  writ ; 
while,  upon  the  seventh  issue  it  is  found,  that  the  defendants  did 
arrest  Bacon  under  the  false  and  illegal  pretence  of  Arambura's 
writ.     No  judgment  can  be  entered  on  these  findings. 

Again  :  there  being  a  finding  of  not  guilty  on  the  second  breach, 
there  ought  to  have  been  a  judgment  of  eat  Bine  die  on  that  find- 

>  3  East,  S9.  '  1  Clark  &  F.  4S8,  463,  493. 

*  12  Mod.  386, 1  Ld.  Ra}rm.  454.  •  12  Mod.  387. 

*  Sheriffk,  c.  SI,  p.  103,  c.  32,  p.  156,  citing  the  Year  Books. 

*  Cro.  Jac  485. 
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ing,  Qregory  v.  The  Duke  of  Brunswick^  Wood  v.  SucJdinff?  If  a 
Court  of  error  cannot,  as  it  is  submitted  it  cannot  here,  give  such 
a  judgment  as  the  Court  below  ought  to  have  given,  Pollitt  t. 
Forrest,^  Friar  v.  Oret/ ;  *  a  venire  de  novo  must  be  awarded, 
Comyn's  Digest ;  ^  though  that  will  be  unnecessary  if  it  should  be 
decided  that  in  this  case  there  was  a  valid  arrest  of  Bacon  at  the 
suit  of  Lane,  for  that  will  dispose  of  the  whole  case  in  favour 
of  the  plaintiffs  in  error. 

*  453  *  Mr.  Watson  and  Mr.  DowdewoM  for  the  defendants  in 
error.  —  The  facts  of  this  case  remove  all  doubt  as  to  the 
law ;  Bacon  was  arrested  under  a  warrant,  on  a  writ  which  was 
in  law  no  writ  at  all.  There  were  other  writs  in  tlie  office,  but 
BO  warrant  was  granted  on  any  of  them,  nor  was  there  even  a 
verbal  authority  given  to  the  officer  to  arrest  upon  them.  The 
rule  of  law,  that  when  there  has  been  one  valid  arrest  by  the 
sheriff,  the  defendant  is  in  custody  on  all  the  other  writs  in  the 
office  issued  against  him,  is  admitted,  but  then  the  first  must  be  a 
legal  arrest :  FronVn  Case.^  If  illegal,  the  other  writs  do  not  oper- 
ate as  detainers:  here  it  was  illegal.  This  case  therefore 'falls 
within  Barratt  v.  Price^  which  is  well  decided,  and  is  warranted  by 
the  previous  authorities.  Ex  parte  Ross  *^  shows,  that  where  the 
arrest  is  illegal  all  the  detainers  are  inoperative  ;  nor  does  it  make 
any  difference  that  the  writs  on  which  such  detainers  have  taken 
place  were  all  lodged  previous  to  the  arrest.  Ex  parte  Raivkim^ 
and  Barlow  v.  Hall  ^  are  to  the  same  effect. 

There  is  no  rule  that  the  defendant  is  only  entitled  to  be  dis- 
charged where  the  plaintiff  has  been  a  party  to  the  irregularity  in 
the  arrest.  The  rule  is,  that  where  the  arrest  has  been  so  made 
as  to  constitute  an  act  of  trespass,  it  is  altogether,  and  for  all  pur- 
poses, illegal :  Loveridge  v.  Plaistow^^  Birch  v.  Prodger^^  Attomet/- 
General  v.  Dorkings, ^^  Attorney- Q-eneral  v.  Carl  Cass.^  AH  these 
cases  show  that  where  the  arrest  by  the  sheriff  in  one  case  is 
illegal,  the  other  writs  iu  his  hands  do  not  operate  as  detainers. 

S  C.  B.  481,  2  H.  L.  Cas.  416.  '  4  Yes.  691. 

Cro.  Jac.  489.  *  2  Anstr.  461. 

11  Q.  B.  949,  962.  i«  2  H.  Bl.  29. 

15  Q.  B.  891,  901.  "  1  New  R.  185. 

Pleader,  §  28.  "11  Price,  156. 

5  Rep.  89.  "11  Price,  845. 
1  Bose,  260. 
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The  writs  themselves  are,  however,  unaffected,  and  may  be 
*  afterwards  executed.  That  is  the  doctrine  in  Barratt  v.  *  454 
Price^  which  has  been  followed  in  substance  by  all  those 
cases  in  which  Yewens  was  a  defendant ;  and  the  difference  in  the 
result  of  one  of  those  cases  is  attributable,  not  to  any  doubt  as  to 
the  rule,  but  to  the  particular  circumstances  of  that  case. 
'  An  officer,  to  make  a  valid  arrest,  must  have  a  warrant  at  the 
time.  Here  the  officer  had  no  warrant  on  Lane's  writ  when  he 
arrested  Bacon  on  Arambura's  writ.  The  party  is  at  all  times 
entitled  to  see  the  warrant.  Barrack  v.  NewUm  ^  shows  that  the 
justification  for  the  slieriff  is  the  writ,  and  for  the  officer  the  war- 
rant. Hall  V.  HawkiuB^  Wells  v.  Qurney^  are  cases  where  there 
was  no  illegal  act  by  the  sheriff;  but  the  defendant  was  discharged 
from  custody  because  the  arrest  was  irregular.  Where  there  is  a 
mere  irregularity  in  the  process,  and  the  process  is  afterwards  set 
aside,  it  may  not  affect  the  interests  of  otlier  parties,  because  the 
arrest  was  at  the  time  good ;  but  where  the  irregularity  is  in  the 
act  of  the  sheriff,  he  cannot  treat  his  illegal  arrest  of  a  party  as  a 
valid  detainer  of  that  party  under  other  writs  then  in  liis  posses- 
sion. The  foundation  being  gone,  all  the  rest  goes  with  it.  The 
rule  in  Barratt  v.  Price  ^  must  govern  the  present  case. 

EggingifnCt  Case  ^  does  not  apply  here,  for  there  the  man  was 
not  in  the  custody  of  the  sheriff,  but  the  sheriff,  hearing  of  his 
being  in  custody  on  other  process,  made  the  arrest.  ThurlancTs 
Case  ^  cannot  be  supported  ;  all  the  modern  authorities  are  against 
it;  and  Semayne^s  Case*^  does  not  strengthen  the  argument  on  the 
other  side,  for  the  general  proposition  there  stated  applies 
only  to  a  case  where  *  the  original  arrest  is  regular.  That  *  456 
is  the  rule  given  in  FrosVs  Case.^ 

What  took  place  at  chambers  before  Mr.  Justice  Goltman  was 
no  arrest,  but  was  a  mere  claim  to  detain  on  an  arrest  already 
made,  which  arrest  was  irregular.     It  cannot  benefit  tlie  sheriff. 

As  to  the  form  of  the  record.  There  were  here  several 
breaches ;  on  only  a  part  of  one  of  them  was  there  a  finding 
for  the  defendants  below  ;  and  it  is  contended  that  there  ought  to 

'  1  Q.  B.  525,  8.  G.  nom.  Bejrnolds  v.  NewtoD,  1  Gale  &  D.  158. 

*  4  M.  &  W.  590.  •  2  Dyer,  244. 

■  8  B.  &  C.  769.  '  5  Rep.  91  -  93  a. 

*  9  Bing.  566.  '  5  Rep.  89. 

*  2£Ui8&B.  717. 
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have  been  an  entry  of  eat  sine  die  on  that  finding.  It  is  not  neces- 
sary to  make  any  entry  which  will  only  afiect  the  costs  ;  they  will  be 
deducted  as  of  course,  and  the  Master's  allocatur  will  show  what 
is  due.  It  is  not  proper  to  enter  ah  eat  sine  die  where  the  defend- 
ant is  liable  for  any  costs  (Chitty's  Forms)  ;  it  is  quite  unneces- 
sary now,  because  all  days  of  continuances  are  abolished.  By  the 
Common  Law  Procedure  Act  of  1852,  sections  155  and  157,  the 
Court  of  Error  may  correct  any  thing  amiss  in  the  proceedings  of 
the  Courts  below,  and  ^^  give  such  judgment  as  they  shall  be  ad- 
vised thereon,"  or  "  as  the  Court  from  which  error  is  brought 
ought  to  have  done."  If,  therefore,  there  has  been  any  mistake 
in  form,  it  may  be  remedied  here.  But  if  it  should  be  said  that 
error  here  is  not  brought  under  that  Act,  then  there  is  no  valid 
proceeding  in  error  here,  and  Lane  must  have  judgment,  for  the 
whole  form  is  according  to  that  statute. 

There  is  no  inconsistency  in  the  findings,  or  if  there  is,  the 
record  may  be  amended  by  the  Court  of  Error,  and  the  proper 
judgment  may  be  entered. 

Mr.  SiUy  in  reply. — The  cases  of  JSx  parte  Boss^  and  JSx 
parte  Hawkins^  are  both  cases  of  privilege  of  a  bankrupt^ 
*  456  *  and  have  no  bearing  on  the  present  case.  In  Barlow  v, 
Hdlly^  the  plaintiff  was  himself  guilty  of  the  wrongful  ar- 
rest 5  and  so  he  was  in  Loveridge  v.  Plaistow,^  where  the  arrest 
was  on  a  Sunday ;  and  in  The  Attorney- General  v.  Dorkings ^^  and 
The  Attorney- General  v.  Carl  Cass^  it  was  merely  held  that  a 
wrong  arrest  could  not  be  rendered  legal  by  something  subse- 
quent ;  but  none  of  these  cases  supports  the  doctrine  in  Barratt  v. 
Price^  which  was  properly  described  by  Mr.  Baron  Parke,  in  Bob- 
inson  v.  Yewens,  as  introducing  a  new  rule  of  law.  To  entitle  the 
defendant  to  a  discharge  as  to  all  the  writs,  the  illegality  must 
pervade  all  and  affect  each.  That  cannot  be  the  case  where  the 
irregularity  is  in  the  process  in  one  action  alone. 

The  entry  of  eat  sine  die  is  necessary,  because  as  to  a  substan- 
tive part  of  the  cause  of  action  the  defendants  were  acquitted,  and 
so  they  ought  to  have  the  means  of  availing  themselves  of  it  in 
any  other  action. 

»  1  Rose,  260.  *  2  H.  Bl.  29. 

•  4  Ves.  691.  »  11  Price,  156. 

•  2  Anstr.  461.  •  11  Price,  845. 
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As  to  the  inconsistency,  there  were  two  breaches  and  two  differ- 
ent findings  as  to  the  same  thing.  That  is  repugnant,  and  no 
judgment  can  properly  be  given  on  the  record  as  it  stands,  nor  can 
it  be  amended  here,  but  a  venire  de  novo  must  be  awarded. 

Thb  Lord  Chancellor  moved  that  the  following  questions 
should  be  put  to  the  Judges :  — 

'^  Whether,  attending  to  the  pleadings  in  this  case,  and  the  evi- 
dence appearing  on  the  bill  of  exceptions, 

'^  1.  When  the  officer  of  the  plaintiffs  in  error  took  Anthony 
Bacon  into  custody,  at  the  suit  of  Arambura,  he  was  in  their  law- 
ful custody  under  the  valid  writ  of  ca.  aa.  which  was  in  their 
hands  at  the  suit  of  the  defendants  in  error  ? 

*  "  2.  If  Bacon  was  not  then  in  their  lawful  custody,    *  457 
whether,  when  the  plaintiffs  in  error  afterwards  brought 
him  in  custody  before  Mr.  Justice  Coltman,  he  was  then  in  their 
lawful  custody  at  the  suit  of  the  defendants  in  error  ? 

"  3.  Whether  there  was  any  evidence  for  the  jury  that  the  plain- 
tifib  in  error  were  guilty  of  a  breach  of  duty  towards  the  defend- 
ants in  error  in  arresting  Bacon  under  Arambura's  writ  ? 

*'  4.  Whether  there  is  error  in  the  judgment  by  reason  of  there 
being  no  entry  discharging  the  plaintiffs  in  error  without  day,  as 
to  80  much  of  the  breach  on  the  plea  of  not  guilty  as  was  found 
for  the  plaintiffs  in  error  ? 

"  5.  Whether  there  is  such  inconsistency  in  the  findings  of  the 
jury,  on  the  plea  of  not  guilty  and  on  the  seventh  plea,  as  makes  a 
venire  de  novo  necessary  ?  ** 

The  Judges  requested  time  to  consider  these  questions. 

1S57.    Julj2. 

Mb.  Baron  Bramwell.  —  My  Lords,  in  this  case  the  finding  of 
the  jury  as  to  the  second  breach  lays  that  out  of  the  question,  and 
I  think  that  the  second,  third,  fourth,  and  fifth  pleas  were  properly 
found  for  the  plaintiff  below ;  for  though  I  think  the  defendants 
might  reasonably  have  contended  that  the  third  plea  should  have 
been  found  for  them,  yet  I  do  not  read  the  exception  as  taking 
that  objection.  It  seems  to  me  that  as  a  sheriff  is  not  liable  to  an 
action  for  not  arresting  unless  he  improperly  omits  to  look  for  the 
debtor,  or  to  arrest  him  when  he  knows  where  he  is ;  and  as  ^^  not 
guilty  "  only  puts  in  issue  the  not  arresting,  and  the  power  to  do 
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80  is  part  of  the  inducement  which  is  traversed  bj  the  third  plea, 
the  defendants  might  have  contended  that  having  no  notice  that 
Bacon  was  the  person  in  Lane's  writ,  they  had  no  notice  that  that 
Bacon  was  in  their  bailiwick,  and  so  could  not   arrest;    but 

this  objection  seems  to  mo  not  taken,  and  if  so,  all  that 
*458    *  remains  to  be  considered  is,  the  direction  as  to  the  first 

plea  to  the  first  breach,  and  that  direction  is,  ^^  that  there 
had  been  no  arrest  by  the  sheriff  at  the  suit  of  Lane."  The  res- 
idue of  the  direction  is,  I  think,  only  applicable  to  the  second 
breach.  It  is  important  to  fix  precisely  the  meaning  of  the  first 
breach.  It  cannot  be  read  as  merely  charging  that  the  sheriff  did 
not  originally  arrest  in  Lane's  action ;  otherwise  it  is  bad,  as  it 
would  be  no  cause  of  action  that  the  sheriff  did  not  arrest  origi- 
nally at  Lane's  suit,  if  the  sheriff  had  Bacon  in  his  lawful  custody 
under  the  writ  in  that  suit.  As  the  declaration  originally  stood, 
the  complaint  seemed  to  be  '^  that  the  defendant  did  not  originally 
arrest  at  Lane's  suit,  and  originally  wrongfully  did  arrest  under 
the  void  writ,"  thus  showing,  if  the  plaintiffs  were  right  in  their 
contention,  that  Bacon  never  was  in  lawful  custody,  and  so  the 
damage  arose ;  and  though  tlie  latter  allegation  is  negatived  by 
the  verdict,  it  seems  to  me  that  to  hold  the  declaration  good  with- 
out it,  necessarily  involves  holding  that  the  allegation  ^^  that  the 
defendant  did  not  arrest,"  has  the  meaning  I  attribute  to  it,  viz. 
did  not  arrest,  and  never  had  Bacon  in  lawful  custody. 

The  question  then  is,  was  there  an  arrest  or  lawful  custody  by 
the  sheriff  at  the  suit  of  the  plaintiffs.  The  facts  are,  that  the 
sheriffs  had  a  capias  ad  aatisfaciendum  against  Bacon  at  the  suit  of 
Lane,  which  had  been  lodged  more  than  a  year ;  that  a  document 
purporting  to  be  a  capias  at  the  suit  of  Arambura  was  brought  to 
the  sheriffs  by  him ;  that  this  document  was  void  for  want  of  the 
formality  of  stamping  it  with  a  stamp  at  the  Exchequer  Office,  the 
doing  of  which  at  that  time  was  a  matter  of  course ;  that  there 
issued  a  warrant  on  it  to  Swayne  to  take  Bacon  ;  that  Swayne  did 
take  him  on  that  warrant ;  that  Bacon  claimed  to  be  discharged 

out  of  custody  because  the  supposed  capias  was  void  ;  and 
*  459    that  an  order  was  made  for  his  discharge,  *  but  the  sheriff 

claimed  to  detain  him  on  Lane's  writ;  that  Mr.  Justice 
Goltman,  by  a  second  order,  ordered  Bacon  to  be  discharged.  It 
is  also  to  be  borne  in  mind  that  all  these  proceedings  of  the  sheriff 
were  bond  fide^  and  not  wrongful,  wilfully,  or  negligently.    There 
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not  only  is  no  evidence  to  the  contrary,  but  the  finding  on  the 
second  breach  is  conclusive  to  this  effect  on  the  plaintiffs  at  least. 

It  is  clear  upon  the  facts,  that  Bacon  was,  if  not  on  Swayne's 
original  taking,  at  least  when  the  sheriff  claimed  to  detain  him,  in 
fact  as  much  taken  and  in  custody  of  the  sheriff  as  any  person 
ever  is  or  can  be.  It  cannot  be  necessary  that  the  sheriff  should 
personally  seize  or  imprison,  nor  does  the  law  recognise  one  place 
more  than  another  as  a  lawful  place  of  imprisonment  by  the  sher- 
iff. Tlien,  as  an  actual  taking  by  the  sheriff  of  Bacon,  or  the  issu- 
ing of  a  warrant  under  Lane's  writ  and  a  fresh  taking  under  it, 
and  a  removing  of  him  by  the  sheriff  or  bailiff  to  any  other  place, 
would  have  been  nugatory,  nothing  more  could  be  done,  and  con- 
sequently Bacon  must  be  considered  to  have  been  in  fact  taken 
and  detained  by  the  sheriff  under  Lane's  writ.  Then  why  is  this 
to  be  held  no  arrest  or  custody  in  point  of  law  ?  In  detaining  him, 
the  sheriff  is  only  doing  what  Lane's  writ  commands.  The  slieriff 
has  intentionally  done  no  wrong ;  Bacon  is  where  he  ought  to  be ;  he 
has  sustained  no  loss  ;  and  Lane  is  enjoying  that  right  which  the 
law  gives  him.  To  hold  that  Bacon  is  not  in  lawful  custody  is  to 
do  an  injustice  to  Lane,  to  deprive  him  of  his  right  for  no  default 
of  his,  and  to  give  him  instead  a  right,  no  doubt,  but  a  right  of 
action  only  for  such  damages  as  a  jury  may  give,  and  against  the 
sheriff,  who  is  generally  more,  but  may  be  less  solvent  than  the 
debtor.  It  is  also  to  deal  unjustly  by  the  sheriff,  who,  if  the  debt 
is  large,  may  have  to  pay  heavy  damages  for  a  small  mistake  ; 
while,  if  the  debt  is  small,  he  may  pay  but  a  very  small 
*  sum  for  very  gross  misconduct ;  and  who,  in  either  case,  is  *  460 
liable  to  the  person  taken  for  the  exact  amount  of  the  dam- 
age sustained  by  his  wrongful  act.  So  that  to  hold  this  in  Bacon's 
favour  is  to  give  him  more  than  an  equivalent  for  the  loss  he  has 
sustained  by  his  original  wrongful  capture,  and  to  enable  him  to 
deprive  his  creditor  of  his  rights  by  availing  himself  of  his  privi- 
lege from  arrest  redeundoy  as  was  done  in  this  case. 

This  is  indeed  ^^  wild  justice,"  as  the  learned  editors  of  Smith's 
Leading  Cases  say  in  their  note  to  Semayne^%  Case^  —  wrong  to  all 
parties,  sheriff,  creditor,  and  debtor.  And  the  only  argument  that 
can  be  suggested  in  favour  of  the  law  being  as  the  plaintiffs  con- 
tend is,  that  otherwise  the  defendants  would  take  advantage  of 
their  own  wrong.    The  advantage  to  the  defendants  is,  that  they 

1  6  Rep.  91. 
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do  their  (luty  to  Lane ;  or  if  they  are  right  in  saying  that  they 
ought  to  have  been  permitted  to  retain  Bacon,  the  advantage  will 
be  that  they  do  so  without  issuing  a  second  warrant  to  Swayne,  on 
Lane's  writ.  The  wrong  is  nothing,  unless  the  omission  of  a 
form,  viz.  giving  the  second  warrant  to  Swayne,  can  be  called  a 
wrong,  and  that  omission  and  the  whole  wrong  were  purely  unin- 
tentional ;  and  it  is  strange  that  the  defendants  might  by  any  arti- 
fice, any  false  pretence,  have  induced  Bacon  to  leave  a  place  of 
safety,  and  then  lawfully  have  taken  and  kept  him  ;  and  yet  that 
under  the  present  circumstances  they  could  neither  keep  him,  nor 
let  him  go  and  retake  him  before  he  had  time  to  get  away.  How- 
ever; suppose  they  have  gotten  an  advantage,  and  that  they  have 
done  a  wrong,  and  thereby  gotten  that  advantage,  and  tliat  it  is 
immaterial  that  the  wrong  was  unintentional,  are  they  taking  ad- 
vantage of  their  own  wrong  ?    Does  the  rule  that  no  man  shall 

take  advantage  of  his  own  wrong  apply  here  ?  I  think  not, 
*  461    and  for  two  reasons,  —  the  first  is,  that  it  seems  *  to  me  that 

that  rule  only  applies  to  the  extent  of  undoing  the  advan* 
tage  gained,  where  that  can  be  done,  and  not  to  the  extent  of  tak- 
ing away  a  right  previously  possessed.  Thus  if  A.  lends  a  horse  to 
B.,  who  uses  it,  and  puts  it  in  his  stable,  and  A.  comes  for  it  and  B. 
is  away,  and  the  stable  locked,  and  A.  breaks  it  open,  and  takes  his 
horse,  he  is  liable  to  an  action  for  the  trespass  to  the  stable,  and 
yet  the  horse  could  not  be  got  back,  and  so  A.  would  take  advan- 
tage of  his  own  wrong.  So,  though  a  man  might  be  indicted  at 
common  law  for  a  forcible  entry,  he  could  not  bo  turned  out  if  his 
title  were  good.  So,  if  goods  are  bought  on  a  promise  of  cash 
payment,  the  buyer  on  nonpayment  is  subject  to  an  action,  but 
may  avail  himself  of  a  set-off,  and  the  goods  cannot  be  gotten  back. 
So,  if  I  promise  a  man  I  will  sell  him  more  goods  on  credit  if  he 
pays  what  he  already  owes,  and  he  does  so,  and  I  refuse  to  sell,  I 
may  retain  the  money.  So,  if  I  force  another  from  a  fishing 
ground  at  sea  and  catch  fish,  the  fish  are  mine ;  other  instances 
might  be  given.  It  seems,  therefore,  that  the  maxim  referred  to  is 
inaccurately  applied  by  the  plaintiffs,  and  that  it  means  that  no  one 
shall  gain  a  right  by  his  own  wrong ;  and  not  that  if  he  has  a  right, 
he  shall  lose  it,  or  the  power  of  exercising  it,  by  a  wrong  done  in 
connection  with  it ;  and  perhaps  on  this  distinction  (but  for  the 
second  reason  I  shall  mention),  had  the  defendants  seized  Bacon  in 
Surrey,  and  brought  him  into  Middlesex,  they  could  not  lawfully 
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have  kept  him  there,  as  that  would  have  been  to  give  themselves  a 
right  by,  and  to  take  advantage  of,  their  own  wrong. 

It  seems  to  me,  therefore,  that  on  this  ground  the  maxim  in 
question  is  not  applicable  to  this  case.  But,  secondly,  I  think  it  is 
never  applicable  where  the  right  of  a  third  party  is  to  be  affected, 
as  liere,  viz.  the  right  of  Lane ;  I  know  of  no  case  to 
that  effect.  Can  one  man  by  his  wrongful  *  act  to  another  *  462 
deprive  a  third  of  his  right  against  that  other  ?  —  Lane  had  a 
right  to  have  Bacon  taken  and  kept  at  any  moment.  Gould  the 
sheriff,  by  wrongfully  taking  Bacon,  deprive  Lane  of  that  right  ?  — 
It  seems  strange  that  he  should  be  able  to  do  so.  I  cannot  see 
any  principle  to  justify  it,  —  and  there  are  cases  to  the  contrary. 
A.  obtains  goods  from  B.  under  a  contract  of  sale,  procured  by  A. 
from  B.  by  fraud.  A.  sells  to  C. ;  C.  may  retain  the  goods :  White 
V.  Garden.^  Surely  A.  might  recover  the  price  from  C.  at  which  he 
sold  to  him  ;  yet  he  would,  in  so  doing,  take  advantage  of  his  own 
wrong.  So,  if  my  lessee  covenants,  at  the  end  of  his  term,  to  de- 
liver possession  to  me,  and  in  order  to  do  so  forcibly  evicts  one  to 
whom  he  had  sub-let  for  a  longer  term,  and  I  take  possession  with- 
out notice,  surely  I  can  keep  it ;  at  least  at  the  common  law  I 
could.  So,  if  a  sub-lessee  at  an  excessive  rent  purposely  omits  to 
perform  a  covenant,  the  performance  of  which  would  be  a  per- 
formance of  the  lessee's  covenant  to  his  lessor,  and  by  such  non- 
performance the  lessee's  covenant  is  broken,  and  the  first  lessor 
enters  and  avoids  the  lease  and  evicts  the  sub-lessee,  the  sub-lessee 
may  defend  himself  against  a  claim  for  rent  by  bis  lessor :  Logan 
V.  Hiall.^  Yet  there  he  takes  advantage  of  his  own  wrong,  because 
of  the  right  of  the  thii*d  person.  So,  if  I  sell  goods,  the  property 
not  to  pass  till  payment  or  tender,  and  the  vendee  has  a  week  in 
which  to  pay,  and  during  that  week  I  resell  and  deliver  to  a  third 
person,  no  action  is  maintainable  against  me  as  for  a  detention  or 
conversion,  but  only  for  non-delivery ;  yet  there  I  take  advantage 
of  my  own  wrong,  because  the  right  of  a  third  party  has  accrued. 
On  these  grounds,  then,  it  seems  to  me  that  the  maxim  in  question 
is  not  applicable  to  the  present  case. 

*  It  is  also  said  that  tlie  reason  why  there  was  no  arrest   *  463 
by  the  sheriff  under  Lane's  writ  is,  because  an  arrest  under 
one  writ  only  enures  as  an  arrest  under  others  when  it  is  lawful ; 
and  no  doubt  that  may  be  so  if  there  is  nothing  more  than  the 

^  10  C.  B.  S19.  '  4  C.  B.  598. 
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mere  arrest  by  the  bailiff.  For  example,  if  Bacon  had  escaped  from 
Swayne  immediately  on  his  arrest,  the  sheriff  could  not  have  justi- 
fied breaking  open  a  house,  on  fresh  pursuit,  to  take  him  at  Lane's 
suit,  as  on  an  escape.  But  to  apply  that  reason  to  the  present  case 
is  to  beg  the  question,  and  to  lose  sight  of  the  fact  that  the  sheriff 
in  fact  did  take  Bacon,  and  have  him  in  his  custody  on  Lane's 
writ.^  And  surely  it  cannot  be  doubted  that,  if  Bacon,  while  the 
sheriff  was  claiming  to  detain  him  on  Lane's  writ,  had  escaped, 
the  sheriff  would  have  been  liable  to  an  action  for  an  escape. 

It  is  further  said  that  the  proper  mode  for  a  sheriff  to  execute  a 
capias  is  by  warrant  to  a  bailiff.  But  with  submission  it  seems 
clear  that  he  may  execute  process  himself,  and  his  under-sheriff 
may  execute  it  by  virtue  of  his  general  authority.  Pleas  by  a 
sheriff  justifying  under  process  never  did  set  forth  any  warrant, 
but  always  alleged  that  the  sheriff  himself  did  the  act  complained 
of.  The  law  is  so  laid  down  in  Dalian  ;  *  and  in  Norton  v.  Simmes ' 
it  was  held  that  an  arrest  by  an  under-sheriff  was  a  good  arrest ; 
and  the  under-sheriff  is  described  as  ^^  in  the  nature  of  a  general 
bailiff  errant  to  the  sheriff,"  and  ^^  an  under-sheriff  is  in  effect  but 
a  sheriff's  deputy."  Now  it  is  in  this  case  expressly  stated  that  the 
deputy  of  the  sheriff,  the  under-sheriff,  claimed  to  detain  Bacon 
under  Lane's  writ.     It  seems  to  me  absurd,  as  well  as  contrary  to 

the  authorities  above  cited,  to  say  that  any  additional  power 
*  464    to  detain  *  Bacon  could  have  been  acquired  either  by  a 

warrant  being  issued  to  take  him  who  was  already  taken 
and  in  custody,  or  by  the  under-sheriff  or  sheriff  physically  taking 
hold  of  Bacon,  or  putting  him  in  Whitecross  Street  prison,  in  pref- 
erence to  any  other  place  of  detention.  It  seems  to  me,  therefore, 
that  there  were  a  lawful  caption  and  custody  of  Bacon  under 
Lane's  writ,  though  there  was  no  warrant  on  it,  whether  that  cap- 
tion or  custody  is  considered  as  made  by  the  sheriff  through  the 
under-sheriff,  or  whether  it  is  considered  as  made  by  the  under- 
sheriff  by  virtue  of  his  general  power. 

But  it  is  further  objected,  that  as  the  original  taking  of  Bacon 
by  Swayne  was  a  false  imprisonment  at  the  sheriff's  command,  tlie 
sheriff  never  could  take  or  detain  him  till  that  unlawful  imprison- 
ment had  ceased.  In  the  first  place,  I  ask  why  ?  And  I  am  aware 
of  no  answer,  except  that  founded  on  the  maxim  I  have  adverted 

*  See  the  judgment  of  Mr.  Baron  Parke,  9  Exch.  171. 

'  Sheriffs,  c.  21,  p.  106.  '  Hob.  18,  14. 
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to.  It  is  said  the  law  is  very  tender  of  the  liberty  of  the  subject.  No 
doubt,  and  properly ;  but  the  liberty  of  the  subject  is  protected  by 
rational,  and  not  arbitrary  provisions.  This  principle  of  the  law 
must  operate  according  to  rules  of  law,  and  not  independently  and 
in  violation  of  them.  I  have  endeavoured  to  show  that  legal  rules 
and  principles  would  be  violated  by  holding  that  Bacon  was  not  in 
custody,  and  that  the  liberty  of  the  subject  may  be  sufficiently  vin- 
dicated without  holding  that  he  was  not. 

But  let  us  try  to  put  this  argument  into  the  shape  of  a  general 
proposition  thus :  '^  Wherever  a  man  is  taken  or  imprisoned  un- 
lawfully, he  must  be  free  before  he  can  be  lawfully  taken  and  im- 
prisoned." Tliat  cannot  be  true ;  for  it  cannot  be  doubted  that  if 
ail  entire  stranger  to  the  sheriff  forcibly  took  a  person,  against 
whom  the  sheriff  had  a  eapias^  to  the  sheriff  or  to  a  bailiff 
with  a  warrant  on  that  *  capias^  the  debtor  might  and  must  *  465 
be  detained.  This  is  clear  from  Hawson  v.  Walker^  and 
from  Robinson  v.  Yewen%,^  The  proposition  then  must  be  limited. 
Try  it  thus :  "  Wherever  a  man  is  taken  or  imprisoned  unlawfully 
by  any  person  or  his  agents,  he  nfiist  be  set  free  by  that  person  and 
his  agents  before  he  can  be  lawfully  taken  by  them."  But  is  that 
true  ?  Would  it  be  contended  that  if  the  defendants  had  liad  pro- 
cess against  Bacon  for  treason  or  felony,  he  could  not  have  been 
detained,  but  must  have  been  let  go  at  large  7  There  must,  then, 
be  another  limitation  of  tlie  general  rule  denying  the  inability  to 
detain,  limited  to  an  inability  to  detain  on  civil  process.  But  if 
so,  what  is  the  reason  of  the  rule  ?  If  regard  for  the  liberty  of 
the  subject  is  not  enough  to  justify  the  rule  to  the  extent  to 
wliich  I  first  supposed  it,  why  is  it  enough  to  justify  it  to  the 
limited  extent  I  have  last  supposed  7  To  this  no  answer  is  given. 
Further,  the  two  ca^<es  of  Howson  v.  Walker  and  Itobinson  v. 
Tewens  are  both  opposed  to  such  a  proposition.  Still  further,  this 
case  is  not  within  that  limited  rule.  For  it  cannot  be  supposed, 
nor  is  there  evidence,  that  the  sheriff  himself  issued  the  warrant  on 
Arambura's  pretended  writ ;  nor  did  he  in  fact  or  in  law  authorise 
the  under-slieriff  to  issue  warrants  on  any  but  true  writs.  Now, 
though  he  might  be  liable  for  the  unauthorised  use  of  his  seal 
by  the  under-sheriff,  yet  if  he  had  revoked  that  under-sheriff's 
authority,  and  himself  personally  appeared  before  the  Judge  and 
claimed  to  detain  Bacon,  why  should  he  not  ?     Suppose  the  under- 

'  2  W.  Bl.  828.  •  6  M.  &  W.  149. 
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sheriff  had  fraudulently  and  knowingly  issued  the  warrant  under 

Arambura's  pretended  writ ;  how  could  that  be  said  to  be  die  act 

of  the  sheriff?    The  under-sheriff  has  no  authority  to  commit  a 

fraud,  nor  has  he,  as  between  him  and  the  sheriff,  authority 

♦  466    to  issue  *  warrants  where  there  are  no  writs.     Why,  tlien, 

might  not  the  sheriff  say  in  this  case :  *^  I  did  not  authorise 
the  unlawful  taking  of  Bacon ;  I  may  indeed  be  liable  to  him 
for  it,  but  as  I  did  not  authorise  it,  it  was  not  by  me  or  my 
agent  he  was  unlawfully  taken ;  therefore  it  is  as  though  a 
stranger  took  him,  and  I  consequently  may  lawfully  take  and  hold 
him." 

I  cannot,  then,  see  any  reason  or  rule  to  justify  the  plaintiff's 
contention  ;  but  while  I  can  see  no  reason  to  justify  the  law  being 
as  the  plaintiff  contends  it  is,  there  does  appear,  in  addition  to  tlie 
considerations  of  convenience  and  justice  wliich  I  have  mentioned, 
a  strong  reason  in  point  of  law  in  support  of  the  defendant's  con. 
tention.  It  cannot  be  said  that  the  custody  at  Lane's  suit  was 
wholly  null,  that  is  to  say,  Bacon  might,  if  he  pleased,  have  as- 
sented to  it,  60  that  a  discharge  by  Lane  would  have  been  a  satis- 
faction of  the  debt ;  and  had  Bacon  taken  no  steps  to  get  discharged 
for  a  reasonable  time,  he  would  have  lost  his  right  to  object  to  con- 
tinuing in  custody ;  if  so.  Bacon  had  an  option  to  consider  himself 
in  custody,  at  Lane's  suit,  or  not,  as  he  pleased,  and  he  had  that 
option  during  a  reasonable  time,  to  ascertain  the  facts  and  make 
his  complaint  to  the  Judge,  and  procure  his  discharge  ;  and,  bad 
Mr.  Justice  Coltman,  errpneously  (as  the  plaintiffs  would  say), 
refused  to  discharge  him,  he  would  have  had  that  option  till  the 
then  following  Michaelmas  term,  a  period  of  three  months.  This, 
in  truth,  would  have  been  an  option  as  against  Lane,  who,  during 
that  time,  would  have  been  unable  to  take,  with  certainty,  any 
proceedings  founded  on  Bacon's  being  in  lawful  custody.  How 
did  Bacon  get  such  an  option  against  Lane  ?  How  did  Lane  get 
put  into  the  situation  of  having  such  an  option  against  him  ?    Not 

by  any  thing  Lane  did,  but  by  the  act  of  the  sheriff.    But 

*  467    can  it  be  in  the  power  of  one  *  man,  by  the  breach  of  duty 

which  the  law  casts  on  him,  to  prejudice  the  position  of  an 

innocent  tliird  party  in  this  way  ?     As  a  matter  of  reason  and 

principle,  then,  I  think  the  plaintifi^  wrong  in  their  contention, 

and  the  defendants  right  in  theirs. 

But  it  is  said  tliat  the  authorities  are  in  the  plaintiffs'  favoar, 
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and  I  therefore  proceed  to  consider  them.  The  earliest  seems  the 
18th  Edw.  4,  4,  cited  and  approved  in  Semayne?8  Case.^  It  was 
there  held,  that  though  the  sheriff  in  executing  n  fieri  facioi  ought 
not  to  break  open  an  outer  door,  yet  if  he  does,  and  seizes,  the 
execution  is  good,  though  he  is  a  trespasser  in  entering  the  house, 
and  liable  to  an  action  for  it.  The  case  is  identical  with  the  pres- 
ent, except  that  here  the  execution  is  against  the  body.  The 
sheriff  has  procured  possession  of  the  goods  and  the  body  wrong- 
fully;  yet  he  may  rightfully  detain  the  goods, — why  not  the  body? 
ThurlancTs  C<ise  ^  is  the  same  way.  There  a  person  had  been  ille- 
gally taken  by  the  sheriff,  at  the  instigation  of  one  who  is  called  the 
plaintiff's  factor,  but  who  had  no  authority  to  commit  the  particu- 
lar illegality  ;  and  a  valid  writ  having  been  procured,  the  custody 
was  held  lawful.  The  Countess  of  Itutlancr 8  Case^  is  not  incon- 
sistent with  this ;  she  was  unlawfully  imprisoned  and  on  a  false 
ground,  until  the  sheriff  took  her  ;  it  is  observable  that  he  is  not 
indicted.  Nor  is  Kerbey  v.  Denby^  for  there  the  entry  was  justified, 
which  was  part  of  the  illegal  act.  It  is  not  to  be  lost  sight  of, 
however,  that  in  Percival  v.  Stamp  f  a  distinction  is  suggested  be- 
tween takings  of  the  body  and  of  goods,  which  is  also  discussed 
and  doubted  in  Smith,  Leading  Cases.^ 

*  The  first  two  cases  would  justify  the  proposition  to  the  *  468 
full  extent,  namely,  that  where  there  is  no  personal  default 
in  the  suitor,  he  is  entitled  to  the  benefit  of  the  execution,  let  the 
sheriff  have  executed  it  as  he  may,  —  which  I  own  seems  to  mo  but 
reasonable.  But  there  are  other  cases  which  no  doubt  go  to  show 
that  the  suitor  on  whose  behalf  the  original  wrong  was  committed, 
must  suffer  thereby,  but  no  other,  and  this  may  be  on  the  ground 
that  the  sheriff  is  the  suitor's  agent,  or  in  the  nature  of  one,  to 
execute  his  process  ;  as  it  is  well  known  that  the  execution  of  pro- 
cess is  conducted  a  very  great  deal  on  the  personal  directions  of 
the  party  or  his  attorney.  So  that  the  act  of  the  slieriff  is  to  some 
extent  that  of  the  suitor  ;  and  then  the  maxim  that  no  one  shall 
take  advantage  of  his  own  wrong  might  properly  apply.  Ball  v. 
Hawkins^  Parke,  Baron,^  and  EggingtotCs  Case^  Lord  Campbell.* 
Of  course,  if  such  an  argument  is  well  founded,  the  person  wrong- 

>  5  Rep.  91  -  98  0.  *  9  Ezch.  167. 

■  2  Dyer,  244  b,  •  Vol.  1,  p.  86,  n. 

'  6  Rep.  52  6  -  64  0.  '  4  M.  &  W.  690. 

M  M.  &  W.  886.  •  8  £]lii  &  B.  780. 
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fully  arrested  would  properly  be  discharged  at  the  suit  of  the  per- 
son on  whose  behalf  the  wrong  was  committed ;  but  no  such 
argument  is  applicable  to  the  case  of  a  third  person,  as  Lane.  For 
though,  on  the  same  reasoning,  the  sheriff  was  Lane's  agent  to 
execute  his  writ,  misconduct  in  executing  Arambura's  writ  was 
no  misconduct  as  agent  of  Lane.  If  Bacon  is  to  be  considered  as 
having  been  taken  at  Lane's  suit  when  first  seized,  no  doubt  that 
seizure  was  unlawful.  But  why  should  it  be  so  held,  when  it  is 
borne  in  mind  that  the  very  reason  why  that  capture  was  unlawful 
was  because  Swayne  had  no  command  from  the  sheriff  to  arrest 
at  Lane's  suit?  It  seems  monstrous  that  to  make  the  act  of 
taking  illegal  it  may  be  said  there  was  not  an  arrest  at 
*  469  Lane's  suit,  and  that  to  make  the  *  subsequent  custody  ille- 
gal that  there  was  an  arrest  at  Lane's  suit. 

The  following  cases  support  this  view :  Hotvson  v.  Walker,^ 
where  the  detention  at  tlie  suit  of  the  third  party  was  held  good, 
though  the  Court  expressly  held  the  arrest  to  be  illegal,  and  dis- 
charged the  defendant  at  the  suit  of  Howson  for  that  reason; 
Arundel  v.  Chitty  ;^  and  in  EggingtorCs  (7a««,^Lord  Campbell,  and 
Coleridge,  and  Erie,  justices,  gave  their  judgment,  discharging  the 
prisoner  on  the  same  ground. 

The  two  cases,  The  Attamey- General  v.  Dorkingi^^  and  The  At- 
torney-Oeneral  V.  Carl  Ca%%^  and  Barlow  y,  Hall^  are  cases  of 
misconduct  by  the  party,  and  not  by  the  officer.  The  cases  of  Ez 
parte  Rosb^  and  Ex  parte  Hawkins j^  were  also  cases  of  no  illegality 
by  the  sheriff,  who  was  bound  to  arrest,  but  of  privilege  in  the 
persons  arrested,  viz.  a  privilege  morando  and  redeundo^  and  they 
might  properly  be  said  to  be  redeundo  till  they  were  out  of  all  cus- 
tody. Those  cases  may  be  shown  to  be  different  from  the  present 
in  this  way,  that  Lord  Eldon  says  the  parties  must  have  notice; 
but  in  the  present  case  Mr.  Justice  Coltman  held  that  Lane  had 
nothing  to  do  with  the  question  of  the  propriety  of  the  arrest, 
which  was  a  question  between  Bacon  and  the  sheriff  only. 

The  Cases  of  Pearson^  of  Collins^  and  of  Robinson  v.  TeweMf 
are  decided  on  other,  considerations,  viz.  in  Collins  v.  Tewens,  and 

'  >  2  W.  Bl.  828.  •  11  Price,  S45. 

■  1  Dowl.  P.  C.  499.  •  2  Anstr.  461. 

'  2  Ellis  &  B.  717.  M  Rose,  260. 

•  11  Price,  156.  •  4  Ves.  691. 

*  5  Bing.  N.  C.  489,  10  A.  &  E.  570,  5  M.  &  W.  149. 
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Pearion  ▼.  Yewens^  on  the  ground  of  collusion  by  the  sheriff  with 
the  original  wrongful  taker ;  and  in  Robinson  v.  Tewens,  on 
the  ground  that  there  was  no  such  *  collusion,  and  conse-  *470 
quentlj  that  the  sheriff  might  detain.  The  first  two  cases, 
therefore,  held  that  the  sheriff  was  wrongful  in  his  attempt  to  de- 
tain for  the  plaintiffs  in  those  cases ;  and  the  last  case,  escaping 
from  the  injustice  of  Barratt  v.  Price  ^  held  that  he  was  not,  and 
the  decisions  were  accordingly.  However,  it  cannot  be  dehied  that 
they  affected  to  be  guided  by  Barratt  y.  Price,  and  that  is  the  first 
case  that  I  can  find  where  it  was  held  that  there  being  no  wrong 
ill  the  party  issuing  the  process,  and  no  wrong  in  the  officer  in  the 
actual  execution  of  that  process,  but  some  wrong  by  him  in  the 
original  capture  of  the  debtor  under  other  process,  the  riglits  of 
the  first  and  innocent  party  were  prejudiced,  and  that  the  debtor 
could  not  lawfully  be  detained  at  his  suit ;  and,  indeed,  it  is  the 
first  case  where  that  was  held  true  of  the  party  at  whose  suit  the 
arrest  was,  where  there  was  no  personal  misconduct  in  him  or  his 
agent ;  for  in  the  case  of  Howson  v.  Walker  it  seems  tolerably  clear 
that  the  defendant  was  kept  in  illegal  custody  by  Howson's  attorney 
till  he  could  get  the  officer  and  the  warrant. 

Now  in  Barratt  v.  Price  the  ground  of  decision  is,  that  the  first 
arrest  was  illegal  by  the  wrongful  act  of  the  sheriff  himself.  The 
only  reason  given  why  that  should  be  a  ground  is,  '^  that  where  the 
sheriff  lias  by  his  own  act  illegally  arrested  the  defendant,  the  de- 
fendant is  not  in  custody  under  the  first  writ,  he  is  suffering  a  false 
imprisonment,  and  such  false  imprisonment  being  no  arrest  in  the 
original  action,  cannot  operate  as  an  arrest  under  the  other  writs 
lodged  with  the  sheriff"  ;  but  why  this  is  so  is  not  said,  and  even 
if  true  as  to  the  original  arrest,  it  is,  I  have  observed,  simply  beg- 
ging the  question  as  to  the  subsequent  detention.  To  make 
the  sentence  complete,  *  and  applicable  to  the  case  tobe  de-  *  471 
cided,  it  should  have  proceeded  thus:  ^'  and  the  sheriff  can- 
not independently  arrest  or  detain  under  the  other  writs."  But 
why  ?    No  reason  is,  nor,  I  think,  can  be  given. 

The  case  of  Sowson  v.  Walker  is  undistinguishable  from  Barratt 
V.  Price,  and  is  misunderstood  in  the  judgment  of  Lord  Chief 
Justice  Tindal.  He  says,  the  illegal  arrest  by  Heme  was  no  act 
of  the  officer  or  sheriff.  But  the  Court  in  Jtowson  v.  Walker  said, 
that  an  illegal  arrest  will  not  protect  a  man  against  his  other  cred- 

>  9  Bing.  566. 
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itors ;  he  must  still  be  amenable  to  law,  unless  some  privity  or 
collusion  be  shown,  and  the  circumstance  of  employing  the  same 
officer  does  not  amount  to  any  proof  of  that,  and  so  discharged 
the  defendant  at  the  suit  of  Howson,  but  detained  him  at  the  suit 
of  Crowdeu ;  clearly,  therefore,  holding  that,  as  to  Crowden,  be 
was  in  lawful  custody,  though  illegally  arrested  at  Howson's  suit. 
And  in  Bobinson  v.  Yewens  (which  being  in  a  Court  of  co-ordinate 
jurisdiction  would  of  course  be  governed  by  Barratt  v.  Price),  it 
may  be  observed  that,  according  to  the  authorities,  the  sheriflf 
would  have  been  clearly  liable  to  an  action  for  the  first  arrest  by 
Sloman,  which  was  wrongful,  —  and  therefore,  according  to  the 
dictum  in  Barratt  v.  Price,  this  should  have  prevented  the  sherifif 
from  arresting  afresh  or  detaining.  It  is  true  that  in  Barratt  v. 
Price  the  officer  endeavoured  to  make  the  original  arrest  appear 
legal,  and  it  may  be  said  thereby  identified  himself  with  it ;  but  it 
is  equally  manifest  that  the  officer  in  How%on  v.  Walker  did  the 
same ;  and  how  in  reason  could  it  be  that  Barratt  lost  his  right  to 
detain  Price,  because  the  officer  Jackson  endeavoured  to  screen 
his  son's  misconduct,  when  if  he  had  thought  fit  to  disavow  his 
son's  conduct,  and  had  himself  taken  Price,  it  seems,  according  to 
the  judgment  in  Barratt  v.  Price,  that  Jackson  might  hare 
*  472  detained  him,  and  treated  his  son's  act  as  the  *  act  of  a 
stranger  not  connected  with  the  officer.  It  is  true,  accord- 
ing to  the  report  in  Moore  and  Scott,  that  the  son  was  assisting  his 
father  in  the  execution  of  the  warrant ;  but  surely  that  ought  to 
make  no  dilTerence,  as  otherwise  a  plaintiff  has  an  additional  peril, 
and  may  lose  the  fruits  of  his  execution  from  the  misconduct  of 
the  sheriff,  the  bailiff,  or  the  bailiff's  man. 

With  respect  to  Hooper  v.  Lane}  it  is  enough  to  say,  no  reason 
is  given  for  the  opinion  there  expressed.  It  is  founded  on  the 
authority  of  the  Counteee  of  ButiancTe  Case,  which  is  misunder- 
stood. 

There  is  a  further  argument  in  favour  of  the  defendant.  Lane's 
writ  commanded  the  sheriff  to  have  the  body  of  Bacon  at  West- 
minster to  satisfy  Lane.  The  theory  of  the  writ  is,  that  the  de- 
fendant is  brought  to  the  Court,  and  on  not  satisfying  the  plaintiff^ 
is  put  into  the  prison  of  the  Court ;  why,  when  he  is  brought  there 
by  the  sheriff,  should  the  Court  not  give  the  plaintiff  his  right  ? 

It  seems  to  me,  then,  that  the  authorities  and  legal  principles, 

MO  Q.  B.  546. 
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reason  and  convenience,  justify  me  in  saying  that  an  execution, 
liowever  irregularly  executed,  is  good  for  the  benefit  of  the  party 
vhere  he  is  void  of  blame  ;  but  if  that  proposition  is  too  extensive, 
then  I  think  at  all  events  it  is  good  for  a  party's  benefit,  where 
there  is  no  irregularity  in  the  executing  of  his  execution,  though 
there  may  have  been  a  wrong  or  irregularity  by  the  sheriff  in  his 
conduct  to  the  defendant  in  relation  to  some  other  execution ; 
consequently,  that  in  this,  case,  Mr.  Justice  Goltman's  order  was 
wrong ;  Bacon  was  taken  by  the  defendants,  and  in  lawful  custody 
at  Lane's  suit ;  that  Lord  Denman  misdirected  the  jury ;  that 
judgment  ought  to  be  reversed,  and  a  venire  de  novo  awarded. 

I  have  not  as  yet  noticed  a  distinction  between  this  case 
•and  BarraU  v.  Pricey  because  I  have  been  addressing  *473 
myself  to  the  question  whether  or  no  Bacon  was  de  Jure  in 
custody  ;  and  on  that  question  I  think  Barratt  v.  Price  is  not  to 
be  distinguished  from  this  case.  No  doubt  there  is  a  distinction 
between  this  case  and  Barratt  v.  Price  in  this,  that  there  was  no 
intentional  wrong  in  the  defendants  or  their  officer.  This  differ- 
ence would  be  important  if  Bacon  had  no  legal  right  strictly  so 
called,  but  a  mere  power  of  calling  on  the  Court  to  exercise  its 
discretion  to  prevent  an  abuse  of  its  process.  I  believe  this  is  all 
he  really  had,  —  a  question  I  shall  presently  consider ;  but  if  Bacon 
had  a  strict  legal  right,  I  think  the  bond  fides  of  the  defendants 
makes  no  difference ;  for  the  right,  if  right  at  all,  of  Bacon  to 
complain,  is  the  same  as  that  which  Price  had,  viz.  a  legal  wrong 
done  him.  But  I  think  Barratt  v.  Price  wrongly  decided,  and  that 
it  will  be  best  at  once  to  overrule  it.  Of  course  it  is  advisable  to 
abide  by  decided  cases  if  possible,  but  this  is  not  like  a  case  affect- 
ing contracts,  or  a  matter  in  reference  to  which  people  act  and 
make  their  arrangements,  where  any  change  in  the  law  unknown 
to  most  people  is  no  doubt  per  se  inconvenient.  Barratt  v.  Price 
is  a  case  which  determines  what  shall  be  done  where  a  wrong  or 
blunder  is  committed.  People  do  not  act  on  the  supposition  that 
such  things  will  occur,  or  if  they  do  so  act  they  deserve  but  little 
consideration.  I  may  observe  that  this  case  is  in  this  dilemma,  if 
the  judgment  is  afiirmed,  and  no  reason  given  except  the  authority 
of  BarraU  v.  Price,  no  principle  will  be  settled,  Ho  certainty  ob- 
tained, and  litigation  will  not  be  prevented.  If  any  principle  is 
laid  down,  it  seems  to  me  it  must,  to  be  of  any  use,  be  of  some 
general  character  to  this  effect,  that  wherever  the  sheriff,  his  offi- 
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cers  or  bailiff,  or  any  of  his  assistants,  in  any  way  does  or  sanctions 

any  thing  illegal  in  or  towards  arresting  a  person,  all  tliat 
*474    person's  creditors,  *  including  the  one  at  whose  suit  he  was 

arrested,  not  only  have  him  not  arrested,  but  lose  the  right 
of  arresting  liim  till  he  has  determined  within  a  reasonable  time 
whetlier  or  not  he  will  apply  to  be  discharged,  and  if  he  does  so 
apply,  until  the  Court  lias  determined  whether  he  shall  be:  a 
general  rule  which  it  seems  to  me  would  be  most  mischievous  and 
unjust. 

But  there  appears  to  me  another  reason  why  the  judgment 
should  be  reversed,  and  a  venire  de  novo  awarded,  even  if  Mr.  Jus- 
tice Coltman's  order  was  right,  and  the  sheriff  was  not  entitled  to 
detain  Bacon  at  Lane's  suit,  namely,  that  Bacon  had  no  legal  right, 
strictly  so  called,  to  be  discharged,  but  a  mere  power  of  calling  on 
the  Court  to  exercise  a  discretion  to  discharge  him  to  prevent 
abuse  of  its  process.  Now,  tlie  breach  found  for  the  plaintiffs  is, 
that  Bacon  was  not  arrested  at  the  suit  of  Lane,  which  I  think 
means,  was  never  in  custody  at  Lane's  suit ;  but  whether  it  has 
that  meaning  or  not,  I  think  it  is  equally  disproved  ;  for  it  is  clear 
that  if  Bacon  had  been  brought  before  a  Judge  or  Court  on  a 
haieoB  corpus^  and  the  detention  under  Lane's  writ  returned,  he 
must  have  been  remanded.  Further,  suppose  Bacon  had  sued 
Swayne  for  arresting  him,  Swayne  would  have  been  without  justi- 
fication ;  but  had  Bacon  sued  the  defendants,  it  seems  clear  they 
could  have  justified  ;  for  if  not.  Bacon  might  have  stayed  in  prison 
for  a  year,  and  then  got  himself  discharged,  and  sued  the  sheriff, 
who  would  have  been  without  justification  under  the  writ,  for  no 
lapse  of  time  could  make  that  writ  a  justification  which  was  not  so 
originally.  Besides,  what  would  have  been  the  course  of  plead- 
ing? Bacon  would  have  alleged  an  imprisonment  by  the  defend- 
ants.    They  would  have  justified  under  Lane's  writ.    If  Bacon 

tlien  new  assigned  that  he  complained  of  a  different  trespass, 
*476    namely,  a  taking  under  Arambura's  pretended  writ,  •he 

would  indeed  have  been  entitled  to  recover  for  all  the 
trespass,  up  to  the  taking  under  Bacon's  writ,  but  he  would  have 
admitted  the  validity  of  that  taking.  He  must,  therefore,  have 
replied  in  some  way  to  that  plea.  Would  it  have  been  a  good 
replication  to  state  the  facts  and  say :  ^^  True,  you  had  a  good  writ 
against  me,  but  you  had  a  bad  one ;  you  took  me  under  the  bad 
one,  and  kept  me  afterwards  under  the  other  "  ?    I  think  not.    It 
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is  clear  that  if  a  man  has  a  good  and  bad  cause,  and  acts  under 
the  latter,  he  may,  justify  under  the  former :  Oates  t.  Wood^  and 
Br.  Grenvill€*8  Case? 

Tliis  affords  an  answer  also  to  the  assertion,  that  the  defendants 
could  not  justify  this  taking :  perhaps  not  up  to  where  Bacon  was 
in  their  actual  custody ;  but  thence  they  could.  Bacon  in  truth 
had  no  right  to  be  discharged,  but  the  Court,  to  prevent  an  abuse 
of  its  process,  had  power  to  discharge  him. 

Tlie  pluintiSs'  complahit,  therefore,  if  well  founded,  should  have 
been  in  form,  that  though  the  defendants  took  Bacon,  yet  they 
took  him  under  such  circumstances  as  to  give  him  an  option  of 
being  discharged,  if  he  thought  fit ;  and  he  availed  himself  of  it, 
and  so  Lane  was  damaged.  Perhaps  the  declaration  originally 
meant  this,  —  and  this  is  important  in  substance;  because  think- 
ing, as  I  do,  that  Mr.  Justice  Coltman  exercised  an  erroneous 
discretion,  I  think  that  if  any  action  had  been  maintainable  for 
such  a  complaint,  the  damages  might  have  been  very  different  to 
the  present.  On  this  grouild,  also,  I  think  the  direction  wrong, 
even  if  Barratt  v.  Price  is  law.  , 

Upon  the  point  of  no  judgment  being  entered  for  the  defend- 
ants, oa  the  plea  of  not  guilty,  as  to  the  part  found  for  them,  I 
think  the  defendants  are  entitled  to  judgment  on  that.  I 
think  that  the  Common  Law  Procedure  Act,  *  1852,  section  *  476 
157,  does  not  apply  to  authorise  your  Lordships  to  give  such 
judgment  as  the  Queen's  Bench  ought  to  have  done  ;  for  the  words 
of  the  section  are,  '^  as  the  Court,  i.  e.  Exchequer  Chamber,  from 
which  error  is  brought,  ought  to  have  done."  But,  independently 
of  that  statute,  I  think  that  Court,  and  consequently  the  House  of 
Lords,  could  give  the  proper  judgment.  See  Pollitt  v.  Jbrre«t.* 
If  not,  this  defect  ought  to  be  amended. 

I  am  further  of  opinion  that  there  is  nothing  in  the  defendant's 
objection  that  the  finding  on  the  fii'st  plea  to  the  second  breach, 
and  the  finding  as  to  the  seventh  plea,  are  repugnant.  It  is  enough 
to  say  that  the  findings  are  not  repugnant,  for  the  seventh  plea 
does  not  put  in  issue  the  words  ^^  wrongfully,  unjustly,  and  ille- 
gally," which  are  denied  by  the  general  issue,  and  the  materiality 
of  which  is  shown  by  the  judgment  in  this  case  in  the  Queen's 
Bench. 

»  2M.  &W.  791.  "  n  Q.  B.  962. 

*  12  Mod.  886  ;  s.  o.  nom.  Dr.  Groenyelt's  Case,  1  Ld.  Raym.  218. 
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In  conclusion,  I  answer  your  Lordships'  questions  as  follows :  — 

The  first,  in  the  negative. 

Tlie  second,  in  the  affirmative. 

Third,  there  was  no  evidence  of  a  breach  of  duty  in  arresting 
under  Arambura's  writ.  But  as  a  sheriff  is  bound  to  arrest  as 
soon  as  he  can,  and  as  the  sheriffs  could  have  arrested  under 
Lane's  writ,  when  they  arrested  under  Arambura's,  there  may 
have  been  evidence  of  a  breach  of  duty  in  neglecting  to  arrest  at 
Lane's  suit  as  soon  as  they  could ;  but  that  is  not  the  breach 
of  duty  complained  of,  nor  in  respect  of  which  damages  have  been 
given. 

Fourth,  I  answer  this  question  in  the  affirmative. 

And  the  fifth  in  the  negative. 

Mb.  Justice  Crowdeb.  —  To  your  Lordships'  first  question, 

^^  Whether  when  the  officer  of  the  plaintiffs  in  error  took 

*  477    Anthony  Bacon  into  *  custody  at  the  suit  of  Arambura,  he 

was  in  their  lawful  custody  under  the  valid  writ  of  ca.  «a., 

which  was  in  their  hands  at  the  suit  of  the  defendants  in  error,"  I 

answer  in  the  negative. 

The  facts  of  the  case  lie  in  a  very  narrow  compass.  [His  Lord- 
ship stated  them.] 

Now  the  law  is  clear  that  when  there  are  several  writs  in  the 
sheriff's  hands,  and  he  issues  a  warrant  upon  one  to  his  officer  who 
arrests  the  defendants,  such  arrest  operates  as  an  arrest  on  all  the 
writs  then  in  the  sheriff's  hands.  And  the  plaintiffs  in  error  con- 
tend that  as  Swayne,  the  officer,  had  a  warrant  upon  Arambura's 
writ,  upon  which  he  arrested  Anthony  Bacon,  such  arrest  operated 
as  an  arrest  on  the  ca,  sa.  of  the  defendants  in  error,  and  that  so 
Anthony  Bacon  was  lawfully  in  the  sheriff's  custody.  Had  the 
arrest  been  lawful  under  Arambura's  writ,  that  would  clearly  have 
been  so.  But  it  seems  to  me  as  clearly  the  contrary,  when  it  ap- 
pears that  Arambura's  writ  was  invalid  upon  the  face  of  it,  and 
that  therefore  the  arrest  by  Swayne  was  unlawful.  It  would  be  a 
strange  anomaly,  and  at  variance  with  every  principle  of  law,  if  a 
trespass  which  subjects  the  sheriff  to  an  action  for  wrongfully 
depriving  a  man  of  bis  liberty,  could  enure  as  a  lawful  arrest  or 
detainer  for  any  purpose  whatever.  It  cannot  be  doubted  Uiat 
whenever  the  writ  is  a  nullity  upon  the  face  of  it,  the  sheriff  who 
arrests  upon  it  is  liable  to  an  action  for  false  imprisonment.    The 
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liberty  of  the  siibject  has  at  all  times  been  estimated  hy  the  law  of 
Eoglaiid  at  so  high  a  value,  that  the  slightest  attack  upon  it  has 
been  held  actionable ;  and,  therefore,  when  the  law  prescribes 
certain  formalities  as  requisite  to  make  an  arrest  valid,  the  omis- 
sion of  any  of  them  renders  the  arrest  illegal,  and  subjects  the 
sheriff  to  an  action.  It  seems  to  me,  therefore,  quite  plain 
that,  although  a  valid  arrest  on  one  of  *  several  writs  *478 
operates  as  an  arrest  on  all,  and  so  places  the  party  arrested 
in  the  lawful  custody  of  the  sheriff,  under  each  of  those  writs ; 
yet  that  an  unlawful  arrest,  for  which  an  action  for  false  imprison- 
ment would  lie  against  the  sheriff,  is  no  arrest  at  all,  and  gives  no 
lawful  custody  of  the  party  arrested  to  the  sheriff. 

To  your  Lordships'  second  question,  I  answer  also  in  the  nega- 
tive.    Anthony  Bacon  was  brought  before  Mr.  Justice  Coltman  to 
be  discharged,  because  he  was  unlawfully  in  the  sheriff's  custody 
by  an  act  which  rendered  the  sheriff  liable  in  damages  for  false 
imprisonment.   The  Judge  ordered  his  discharge  out  of  the  sheriff's 
custody,  which  I  think  he  was  bound  to  do,  notwithstanding  the 
under-sheriff  claimed  to  detain  him  upon  the  ca*  aa,  of  the  defend- 
ants in  error ;  Bacon  having  been  unlawfully  arrested  by  the  sheriff, 
there  was  no  detainer  upon  any  of  the  writs  in  the  sheriff's  hands ; 
all  that  the  Judge  had  before  him  was  a  pretended  writ  invalid 
upon  the  face  of  it,  a  warrant  upon  that  writ,  and  an  arrest  under 
the  warrant.    Tlie  sheriff  being  a  wrongdoer,  and  liable  as  such 
to  an  action  for  false  imprisonment,  tried  to  avail  himself  of  a 
certain  writ  in  his  possession  under  which  he  might  have  lawfully 
arrested  the  debtor,  in  order  to  save  himself  from  the  consequences 
of  his  negligence  on  the  discharge  of  the  debtor  out  of  custody. 
When  he  sought  to  detain  Bacon  at  the  suit  of  the  defendants  in 
error,  he  did  so,  not  in  the  interest  of  the  defendants  in  error,  but 
to  save  himself  harmless,  well  knowing  that  if  Bacon,  after  being 
discharged,  could  not  be  retaken,  he,  the  sheriff,  would  be  fixed 
with  damages  probably  to  the  amount  of  the  debt  due  to  the  defend- 
ants in  error.     All  the  arguments,  therefore,  at  your  Lordships' 
bar,  on  the  part  of  the  plaintiffs  in  error,  as  to  the  extreme  hard- 
ship on  the  defendants  in  error  that  the  wrongful  act  of  the 
sheriff,  assuming  it  to  be  *  a  wrongful  act,  should  deprive    *  479 
them  of  their  execution  against  the  body  of  Bacon,  seem 
to  me  to  be  of  little  weight.    The  defendants  in  error  did  not 
complain,  nor  do  they  now  complain,  that  Mr.  Justice  Coltman 
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discharged  Bacon.  A  plaintiff  is  entitled  to  have  his  writ  put  in 
execution  with  due  diligence,  and  if  any  damage  results  to  him 
from  tlie  sheriff's  negligence,  the  sheriff  must  reimburse  him  for 
any  loss  thereby  sustained.  Tlie  defendants  in  error  were  perfectlj 
satisfied  with  the  sheriff's  security  instead  of  that  of  their  debtor. 
And,  generally  speaking,  no  damage  in  fact  results  to  a  plaintiff 
who  attempts  to  take  the  body  of  his  debtor,  where  the  sheriff  is 
substituted  for  such  debtor.  In  case,  therefore,  of  an  illegal  arrest 
by  the  sheriff's  misconduct,  the  sheriff  is  made  responsible  for 
damage  arising  to  other  creditors  whose  writs  are  in  his  hands, 
from  the  discharge  of  the  debtor  out  of  custody ;  because  he  could 
have  made,  and  therefore  ought  to  have  made,  a  valid  legal  arrest 
upon  each  of  their  writs,  by  which  the  debtor  would  have  been  in 
lawful  custody.  In  the  present  case,  the  sheriff  was  alone  to  blame 
for  the  unlawful  arrest.  It  was  contrary  to  the  sheriff's  duty  to 
issue  his  warrant  to  the  officer  upon  a  writ  appearing  on  the  face  of 
it  to  be  invalid.  Had  he  exercised  the  most  ordinary  attention,  and 
looked  most  cursorily  at  Arambura's  pretended  writ,  which  was  not 
signed,  he  must  have  perceived  that  it  gave  him  no  authority  to 
arrest  Bacon.  Therefore,  although  the  penalty  is  great,  it  cannot 
be  denied,  I  think,  that  it  was  gross  carelessness  in  the  sheriff  to 
issue  his  warrant  on  such  an  invalid  writ.  The  whole  force  of  the 
argument  on  his  behalf  amounts  to  this,  that  he  is  too  severely 
punished  for  his  carelessness. 

But  whatever  weight  there  may  be  in  the  reasoning  of  the  plain- 
tiffs in  error  upon  principle,  the  authorities  seem  conchisive 
*480  against  them.  In  Ex  parte  HosSy  in  Rose's  *  Bankruptcy 
Cases,  the  sheriff's  officer  had  arrested  an  uncertificated 
bankrupt  while  attending  the  commissioner  on  his  final  examina- 
tion. Application  was  made  to  Lord  Eldon  for  his  discharge  upon 
the  ground  of  privilege ;  and  although  it  was  opposed  by  other 
creditors  who  had  writs  of  ca.  sa.  in  the  sheriff's  office  at  the  time, 
and  who  were  precisely  in  the  same  position  with  reference  to  the 
prisoner  and  the  sheriff  as  the  defendants  in  error  in  the  present 
case,  the  prisoner  was  discharged  out  of  the  custody  of  the  sheriff. 
In  that  case,  although  the  arrest  was  illegal,  not  because  the  writ 
was  void,  but  because  the  debtor  was  at  the  time  privileged  from 
arrest,  which  it  was  said  the  sheriff  ought  to  have  known,  yet  the 
position  of  the  debtor  when  brought  before  Lord  Eldon  by  the  sheriff 
to  be  discharged  was  exactly  the  same  as  that  of  Anthony  Bacon 
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when  before  Mr.  Justice  Coltman.  In  both  cases,  the  debtor 
arrested  was  then  in  the  actual  bustody  of  tlie  sheriif,  who  held 
writs  of  ca.  sa.  from  other  creditors  wholly  innocent  of  the  unlaw- 
ful arrest.  The  same  reason  which  induced  Lord  Eldon  to  order 
the  discharge  in  the  one  case  would  justify  the  Judge's  order  in 
the  other. 

In  Ex  parte  Hawkins^  there  was  a  discharge  by  Lord  Lough- 
borougli  under  similar  circumstances.  And  I  take  it  tliat  these 
decisions  proceeded  upon  the  ground  that  the  sheriff  was  to  blame 
for  making  such  an  arrest,  and  that  he  could  not  avail  himself  of 
his  own  wrong  to  detain  in  custody  one  who  had  been  thus  wrong- 
fully brought  into  it. 

The  case,  however,  mainly  relied  on  by  the  defendants  in  error 
is  Barratt  v.  Priced  where  the  sheriff's  officer  had  inveigled  the 
debtor,  against  whom  many  writs  lay  in  the  sheriff's  hands, 
into  the  sheriff's  custody,  and  there  he  *  was  arrested  upon  *  481 
a  legal  warrant  issued  by  the  sheriff  upon  a  legal  ca,  sa. 
And  it  was  held  that  the  prisoner  was  entitled  to  his  discharge, 
not  only  as  against  the  creditor  at  whose  suit  he  was  wrongfully 
arrested  by  the  contrivance  of  the  party  with  a  sheriff's  officer,  but 
also  as  against  all  the  other  creditors  whose  writs  of  ca.  sa,  were 
tlien  in  the  slieriff's  hands,  and  who  were  in  no  way  concerned  in 
the  arrest.  This  case  is  denied  to  be  law  by  the  plaintiffs  in  error, 
and  if  law,  is  alleged  to  be  distinguishable  from  the  present -case. 
First,  is  it  law  7  It  has  been  recognised  and  acted  upon  in  many 
cases  since  decided  in  each  of  the  three  Common  Law  Courts  of 
Westmuister  Hall.  Its  principle  has  been  frequently  explained 
and  approved  of,  and  it  was  not  suggested  at  the  bar  that  any 
Judge  liad  ever  expressed  a  doubt  of  the  correctness  of  that  decis- 
ion. It  was  a  considered  judgment  pronounced  in  1833,  by  a 
very  eminent  Judge,  Chief  Justice  Tindal,  as  the  opinion  of  the 
Court  of  Common  Pleas,  and  since  then  in  1839  it  has  been  recog- 
nised as  law  in  the  Queen's  Bench,  in  Collins  v.  Yewens^  and  in 
tlie  same  year  in  the  Common  Pleas,  in  Pearson  v.  Yewens,^  and  in 
the  Court  of  Exchequer  in  Robinson  v.  Yewens,^  It  has  been  since 
brought  prominently  before  the  Court  of  Queen's  Bench  in  the  year 
1841,  in  Barrack  v.  Newton^  and  assumed  to  be  law  by  that  Court. 

>  4  Yes.  691.  *  b  Bing.  N.  C.  489. 

'  9  Bing.  666.  5  M.  &  W.  149. 

•  10  A.  &  £.  570.  1  Q.  B.  625. 

[867] 


*481  CASES  IN  THE  HOUSE  OF  LORDS. 

And  recently  in  EggingUnC»  Ca%e}  it  has  been  again   solemnlj 

recognised  by  Lord  Campbell  and  the  other  Judges  of  the  Queen's 

Bench,  and  explained  by  Mr.  Justice  Coleridge.    To  which  list  of 

authorities  may  be  added  this  very  case  of  Hooper  v.  Lane^'m 

*  482   the  Exchequer  Chamber,^  where  the  same  doctrine  *  was 

confirmed  by  the  late  Lord  Truro,  delivering  the  judgment 
of  the  Court  of  Exchequer  Chamber. 

After  such  a  mass  of  authorities,  and  the  concurrent  opinion  of 
so  many  Judges  in  its  favour,  it  seems  to  me  difficult  to  maintain 
that  the  doctrine  laid  down  in  Barratt  v.  Price  is  not  law.  But  it 
is  said,  nevertheless,  not  to  be  law,  because  it  is  at  variance  with 
prior  authorities,  and  with  reason  and  good  sense.  Is  it  at  vari- 
ance with  prior  authorities  ?  The  old  case  in  the  Year  Book  '  is 
cited  as  against  it.  There,  in  executing  a  ^.  fa,  illegally,  it  was 
held  that  though  an  action  lay  for  the  breaking,  &c.  yet  that  the 
value  of  the  goods  takeu  could  not  be  recovered  back  because  the 
execution  creditor  wa&  entitled  to  them  under  his  fi.  fa.  And  it  is 
argued  that  the  law  must  be  the  same  whether  goods  are  taken 
under  a  /./a.,  or  the  body  of  the  debtor  under  a  ca,  sa.  But  I 
have  always  considered  the  distinction  clear  in  law  between  the 
two  cases ;  and  that  although  tlie  goods  may  be  retained  on  an 
illegal  seizure,  the  body  cannot  be  detained  on  an  illegal  arrest, 
upon  the  ground  of  the  immense  importance  constitutionally  at- 
tached by  the  common  law  to  personal  liberty.  And  I  find  the 
Judges  in  Percivalv,  Stamp  ^  adverting  to  this  distinction.  In 
that  case  it  was  assumed  at  the  bar  that  under  an  illegal  arrest 
the  body  of  the  debtor  could  not  be  detained,  and  an  attempt  was 
made  in  argument  to  assimilate  the  wrongful  seizure  of  goods  to  a 
wrongful  arrest.  Chief  Baron  Pollock  there  says :  "  With  respect 
to  an  arrest  of  the  person,  the  decisions  have  proceeded  on  the 
principle  that  the  subject  is  not  to  be  deprived  of  his  liberty  by 

means  of  an  illegal  act  on  the  part  of  the  sheriff.    If  a  sheriff 

*  483    illegally  arrests  a  debtor,  that  is  a  false  imprisonment,  *  and 

therefore  the  sheriff  cannot  detain  him  under  a  subsequent 
legal  writ,  but  is  bound  in  the  first  place  to  give  him  an  oppor- 
tunity of  going  at  large.  But  in  the  case  of  an  execution  against 
goods,  there  is  no  analogous  injury,  and  we  ought  not  to  establish 
a  new  principle  when  no  authority  can  be  found  to  support  it " ; 

>  2  Ellis  &  B.  717.  *  18  Edw.  4,  Pasch.  4  a,  pL  19. 

'  10  Q.  B.  546.  *  9  £xcL  167. 
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and  Baron  Parke  says :  ^^  Mr.  Hill  has  relied  upon  the  authorities 
with  respect  to  an  arrest  of  the  person.  No  doubt,  if  an  arrest  be 
made  on  a  Sunday,  or  in  any  way  not  authorised  by  law,  the 
sheriff  cannot  afterwards  make  that  valid  by  detaining  the  party 
under  a  legal  writ,  but  must  first  give  him  an  opportunity  of  going 
at  large,  and  then  execute  the  legal  writ.  But  that  is  not  so  with 
regard  to  an  execution  against  goods ;  and  therefore  in  this  case 
the  illegal  seizure  did  not  prevent  the  defendant  from  afterwards 
executing  a  legal  warrant.  The  same  principle  ought  not  to  be 
applied  to  an  execution  against  the  person  and  an  execution  against 
goods." 

In  answer  to  this  strong  body  of  authority,  I  can  only  discover 
one  single  case  which  appears  to  have  an  opposite  tendency,  and 
that  is  ThurlancTs  Case}  The  report,  which  is  rather  obscure, 
alleges  that  a  factor  or  agent  of  the  plaintiff  had  colluded  with  the 
sheriff  to  arrest  the  defendant  without  any  lawful  writ  or  warrant, 
and  when  so  arrested  had  procured  a  ea,  aa.  for  the  plaintiff's  debt 
to  be  handed  to  the  sheriff,  who  thereupon  detained  him  under  it, 
and  upon  application  for  his  discharge  the  report  says  that  the 
Court  fined  several  persons,  and  amongst  others  the  sheriff  and  the 
plaintiff's  factor,  for  their  misconduct,  but  refused  to  discharge 
the  defendant  out  of  custody,  because  the  plaintiff  was  proved  not 
to  have  been  privy  to  the  wrongful  arrest,  and  there  was  a  bond 
fide  debt  due  to  him  from  the  defendant.  Although  the 
agent  acting  for  *the  plaintiff's  benefit  was  fined,  yet  the  *484 
plaintiff  was  allowed  to  take  advantage  of  his  agent's  act, 
because  it  was  not  proved  that  he  was  himself  privy  to  it,  —  a  very 
dangerous  doctrine,  to  say  the  least  of  it,  and  not  likely  to  be  fol- 
lowed at  the  present  day.  I  may  observe  also  that  ThurlancPs 
Case  is  not  even  referred  to  in  any  of  the  lat^r  cases  which  have 
been  brought  to  our  attention. 

Hbwson  V.  Walker^  is  also  much  relied  upon  by  the  plaintiffs  in 
error  as  an  authority  adverse  to  Barratt  v.  Price.  But  I  tliink 
the  true  distinction  between  the  two  cases  is  taken  by  the  Court 
both  in  Barratt  v.  Price,  and  also  in  Collins  v.  Yewens.^  In  How- 
son  V.  Walker  it  was  a  stranger  who  committed  the  trespass  under 
which  the  defendant  came  into  the  custody  of  the  sheriff,  and  a 
second  arrest  was  regularly  made  under  a  regular  writ  and  war- 

■  Dyer,  241  b,  and  244  6.  MO  A.  &  E.  570. 

•  2  W.  Bl.  82S. 
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rant  by  the  sheriff's  officer,  not  in  collusion  with  the  party  makmg 
the  first  arrest.  Chief  Justice  Tindal  says,  in  BarrcUt  v.  Price: 
'^  But  the  plaintiff  relies  on  the  case  of  Sbwsoii  v.  Walker  as  deci- 
sive in  his  favour.  Upon  looking,  however,  at  the  facts  of  that 
case,  we  think  it  is  distinguishable  from  the  present.  In  that  ca£6 
Heme,  who  broke  into  the  house  and  made  the  arrest,  does  not 
appear  to  have  been  connected  with  the  sheriff's  officer,  who  held 
the  warrant  and  afterwards  made  the  arrest  under  it.  In  the  first 
place,  no  warrant  whatever  had  been  made  out  to  Heme.  Again, 
when  Howse,  the  sheriff's  officer,  to  whom  the  warrant  in  the 
action  was  directed,  heard  of  the  transaction,  he  went  to  the  de- 
fendant, and  having  another  warrant  also  against  him  at  the  suit 
of  Growden,  carried  him  to  jail,  and  charged  him  with  both 
these  actions.  The  sheriff's  officer,  therefore,  did  nothing  to 
identify  himself  with  Heme.  The  illegal  arrest  of  the 
*  485  *  defendant  by  Heme  was  no  act  of  the  officer  or  the  sheriff, 
but  the  act  of  a  stranger.  The  taking  the  defendant  to 
prison,  and  charging  him  in  the  action  at  the  suit  of  Growden,  was 
in  fact  a  new  arrest  rather  than  a  detainer,  and  there  was  no  more 
objection  to  the  sheriff  arresting  the  defendant  in  this  second 
action,  because  at  the  time  he  found  him  he  was  illegally  impris- 
oned, than  if  he  had  found  him  at  large."  Also,  in  Collins  v. 
YewenSy  Lord  Denman,liaving  cited  the  language  of  Ghief  Justice 
Tindal,  in  Barratt  v.  Prichy  adds :  ''  It  is  obvious  that  the  same 
observations  will  apply,  where  the  first  arrest  is  by  a  mere  stranger 
and  wrongdoer ;  for  in  such  a  case,  the  writs  in  the  sheriff's  office 
cannot  operate.  But  if  in  such  case  a  bailiff  having  a  warrant, 
arrests  the  defendant,  already  illegally  in  custody,  without  collu- 
sion with  those  who  so  have  him  in  custody,  such  arrest  is  legal, 
inasmuch  as  the  defendant  is  not  by  such  illegal  custody  privileged 
from  arrest  under  legal  process ;  and  this  is  the  true  ground  of  the 
decision  in  Hbwson  v.  Walker.^^ 

But  it  is  further  argued,  on  behalf  of  the  plaintiffs  in  error,  tliat 
assuming  Barratt  v.  Price  to  be  law,  it  only  decides  that  a  subse- 
quent detention  upon  a  valid  writ  after  an  illegal  arrest  cannot  be 
made  where  the  illegal  arrest  was  effected  by  the  '^  misconduct " 
of  the  sheriff  in  making  the  arrest,  which  the  Gourt  in  Barratt  v. 
Price  held  to  have  been  proved  in  that  case.  Whereas,  in  the 
case  at  bar,  it  is  said,  there  was  no  such  misconduct  of  the  sheriff, 
but  merely  a  mistake  in  arresting  upon  an  invalid  writ.    Surely 
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the  short  answer  to  this  is,  that  whenever  the  conduct  of  the 
sheriff  in  making  the  arrest  subjects  him  to  an  action  for  false 
imprisonment,  the  law  must  regard  such  conduct  as  '^  misconduct " 
in  making  the  arrest.  The  result  is  the  same  to  the  debtor,  who 
has  equally  been  deprived  of  his  liberty  by  the  sheriff  without  the 
sanction  of  the  law,  whether  by  reason  of  a  seizure  without 
any  warrant  or  *  writ,  or  by  reason  of  a  seizure  under  a  *  486 
warrant  issued  upon  a  writ  invalid  on  the  face  of  it. 
The  sheriff  must  be  presumed  to  know,  on  the  delivery  of  a  writ 
to  him  for  execution,  whether  it  be  a  lawful  writ  or  not.  And  it 
can  hardly  be  doubted,  I  think,  that  issuing  a  warrant  upon  a  writ 
iuvahd  upon  the  face  of  it,  is  gross  neglect  of  duty,  and  miscon- 
duct in  the  sheriff.  Therefore  the  judgment  of  the  Court  below 
cannot  be  reversed  without  overruling  Barratt  v.  Price. 

Now,  although  I  am  not  prepared  to  say,  if  the  case  were  re« 
iniegra^  that  I  should  not  be  disposed  to  treat  the  sheriff  more 
leniently,  yet  I  can  find  no  sufficient  ground  for  holding  that 
Barratt  v.  Price  is  not  law. 

To  your  Lordships'  third  question,  I  answer,  that  there  was 
evidence  for  the  jury  that  the  plaintiffs  in  error  were  guilty  of  a 
breach  of  duty  towards  the  defendants  in  error  in  arresting  Bacon 
ou  Arambura's  writ.  This  follows,  I  think,  from  the  negative 
answer  to  the  two  first  questions.  For  the  natural  consequence  of 
such  an  arrest  was  the  discharge  from  custody  under  a  Judge's 
order ;  and  the  arrest  of  Bacon  under  Arambura's  writ  is  conclu- 
sive evidence  against  the  sheriff  that  he  could  have  then  arrested 
him  under  the  ca,  sa.  of  the  defendants  in  error.  And  I  think 
there  was  ample  evidence  of  breach  of  duty  in  executing  a  writ 
void  upon  the  face  of  it,  instead  of  the  valid  writ  of  the  defend- 
ants in  error. 

To  the  fourth  question,  I  answer,  that  in  my  opinion  there  is 
error  in  the  particular  suggested  by  that  question.  But  I  think 
your  Lordships  have  power  to  give  the  proper  judgment,  and  so  do 
justice  to  the  plaintiffs  in  error. 

To  the  fifth  question,  I  answer,  that  regard  being  had  to  the 
pleadings  to  which  the  several  findings  of  the  jury  apply,  there  is 
no  such  inconsistency  in  those  findings  as  makes  a  venire  de  novo 
necessary. 

*  Mb.  Justice  Crompton.  —  My  Lords,  I  think  that  the    *  487 
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rule  of  law  laid  down  by  the  Court  of  Common  Pleas  in  the  year 
1833,  in  the  case  of  Barratt  v.  Price^  and  distinctly  recognised 
and  approved  by  all  the  superior  Courts  of  commoli  law  in  1839, 
ought  not  now  to  bo  disturbed. 

According  to  those  decisions,  an  arrest  which  is  illegal  by  the 
wrongful  act  of  the  sheriff  does  not  operate  as  an  arrest  under, 
nor  can  the  party  be  detained  under,  another  writ  lying  in  the 
sheriff's  office  at  the  time  of  the  illegal  arrest. 

In  the  present  case,  the  first  arrest  was  under  the  sheriff's  war- 
rant, founded  on  no  writ,  and  was  an  utterly  illegal  and  unjustifi- 
able trespass  in  point  of  law,  on  the  part  of  the  sheriff;  and  I 
think  the  rule  that  prevents  such  an  illegal  act  from  operating  a3 
an  arrest,  by  reason  of  there  being  a  writ  in  the  sheriff's  office,  is 
wise  and  reasonable,  and  tends  to  prevent  collusion  and  abuse. 
In  the  words  of  Mr.  Baron  Parke,  in  Robinson  v.  Yewinsy^  it  is  a 
'^  very  proper  and  reasonable  distinction  that  the  first  arrest  must 
not  have  been  illegal  by  the  wrongful  act  of  the  plaintiff."  I  have 
heard  nothing  to  make  me  think  that  this  rule  of  law  is  either 
inconsistent  with  or  unsupported  by  previous  authorities.  In 
several  of  the  cases  on  this  subject  there  has  been  a  difficulty  in 
ascertaining  how  far  the  sheriff  originally  was,  or  could  by  his 
subsequent  conduct  be  treated  as  a  party  to  the  first  wrongful 
arrest.  This  difficulty  in  the  application  of  the  rule  appears  to 
me  to  show  the  more  strongly  the  recognition  of  the  principle. 
Here  there  can  be  no  doubt  as  to  the  illegal  trespass  being  the 
sheriff's  own  wrongful  act,  as  it  was  committed  under  his  warrant 

to  do  the  very  act  by  virtue  of  the  void  writ. 
*  488        *  I  think,  therefore,  that  when  the  sheriff's  officer  took 
Bacon  into  custody,  at  the  suit  of  Arambura,  he  was  not  in 
their  lawful  custody  at  the  suit  of  the  defendants  in  error. 

Neither  do  I  think  that  Bacon  was  in  the  lawful  custody  of  the 
sheriff  at  the  suit  of  the  defendants  in  error,  by  reason  of  any 
thing  that  passed  before  Mr.  Justice  Coltman.  In  Barratt  v.  Prieey 
and  the  cases  in  1839,  the  sheriff  claimed  to  hold  the  prisoner  at 
the  suit  of  the  parties  having  lodged  writs  in  the  office  ;  but  such 
detainer  was  held  illegal  where  the  first  arrest  was  considered  to 
have  been  the  mere  illegal  act  of  the  sheriff. 

I  should  observe,  that  I  do  not  find  in  the  evidence  set  out  on 
the  record  that  Bacon  was  brought  personally  before  the  Judge  at 

>  5  M.  &  W.  162. 
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chambers.  What  is  stated  is,  that  on  the  hearing  of  the  sum- 
mons, Mr.  Burchell,  the  under-sheriff,  objected  that  Bacon  ought 
to  be  detained  in  the  sheriff's  custody  under  the  writ  of  the 
defendants  in  error.  Even  if,  as  seems  to  have  been  supposed. 
Bacon  had  been  brought  before  Mr.  Justice  Goltman  by  the  under- 
sheriff,  I  should  not  have  thought  him  in  the  lawful  custody  of  the 
sheriff  under  the  circumstances. 

I  answer  your  Lordships'  first  and  second  questions,  therefore, 
in  the  negative. 

In  answer  to  your  Lordships'  third  question,  I  think  that  there 
was  some  evidence  of  negligence  as  against  the  defendants  below 
in  not  arresting  Bacon  at  the  suit  of  the  defendants  in  error. 
Attending,  as  your  Lordships  desire  us  to  do,  to  the  pleadings  and 
the  evidence,  I  understand  the  third  question  to  inquire  whether 
there  was  any  evidence  of  negligence  under  the  first  breach  for 
non-arresting,  by  reason  of  the  plaintiffs  in  error  having  arrested 
Bacon  under  the  void  writ,  so  as  to  prevent  any  arrest  or  detainer 
at  the  suit  of  the  defendants  in  error.  I  think  that  this  mat- 
ter is  properly  explained  by  Lord  Truro,  in  delivering  *  the  *  489 
judgment  in  the  Exchequer  Chamber,  where  he  points  out 
the  mode  of  leaving  this  question  of  negligence  to  the  jury ; 
though  I  am  not  satisfied  that  I  should  have  agreed  with  the  jury 
in  finding  that  the  negligence  was  established.  This,  however, 
could  only  be  ground  for  a  new  trial,  as  in  a  verdict  against  evi- 
dence. And  thinking  that  there  was  some  evidence,  I  answer  the 
third  question  in  the  affirmative. 

As  to  the  fourth  question,  the  judgment  appears  to  me  clearly 
erroneous,  by  reason  of  judgment  not  being  entered  up  for  the 
defendant,  on  the  part  of  the  issue  found  for  him.  But  this 
appears  to  me  to  be  of  little  consequence,  as  I  presume  that  your 
Lordships  will  (as  you  clearly  are  at  liberty  to  do)  correct  the 
judgment  by  ordering  judgment  on  the  part  of  the  record  in 
question  to  be  entered  in  the  proper  form  for  the  defendant. 

As  to  the  last  question,  I  answer  that  there  is  no  inconsistency 
in  finding  the  general  issue  on  the  whole  of  the  second  breach  for 
the  defendants  below,  and  finding  the  particular  issue  as  to  the 
fact  of  the  arrest  under  the  void  writ  for  the  plaintiffs  below. 

The  Exchequer  Chamber  having  thrown  out,  in  the  case  as 
reported  in  the  tenth  Queen's  Bench  Reports,  that  it  might  be 
doubtful  whether  the  second  breach  was  free  from  objection*,  it  was 
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wise  and  right  in  the  plaintiff,  succeeding  on  the  first  breach,  to 
allow  the  verdict  to  pass  for  the  defendants  on  the  second  ;  and  it 
was  the  more  proper  course  that  the  plaintiffs  should  not  recoYer 
damages  in  the  two  breaches  for  the  same  negligence.  It  is  there- 
fore found,  with  respect  to  the  second  breach,  that  the  defendant 
was  not  guilty  of  arresting  Bacon  under  an  illegal  warrant,  so  as 
that  the  plaintiff  lost  thereby  the  opportunity  of  having  him  taken 
under  the  good  writ.     The  plea  and  verdict  in  the  general  issae 

as  to  this  second  breach  negatives,  as  regards  that  breach, 
*  490    the  whole  cause  of  action  made  up  of  *  the  negligence  and 

its  consequences.  The  arresting  Bacon  under  the  illegal 
writ,  however  negligent,  would  not  in  itself  give  a  right  of  action 
to  the  plaintiffs  below ;  but  it  is  only  that  negligent  arrest,  when 
coupled  with  or  followed  by  the  other  circumstances,  as  conse- 
quences of  such  arrest,  that  can  be  supposed  to  give  a  right  of 
action.  Then  the  verdict  on  the  seventh  plea,  finding  that  the 
allegation  in  the  first  part  of  the  second  breach,  as  to  the  arrest  of 
Bacon  under  the  void  writ,  was  true,  cannot  be  inconsistent  (look- 
ing at  the  verdict  and  the  other  parts  of  the  record  only)  with  a 
finding  for  the  defendant  on  the  general  issue  to  the  whole  of  the 
second  breach,  denying  in  effect  the  whole  cause  of  action  under 
the  second  breach,  compounded  of  the  negligent  arrest  under 
the  void  writ,  and  the  consequent  non-arrest  under  the  plaintifis' 
writ. 

I  answer  your  Lordships'  last  question,  therefore,  by  saying,  that 
in  my  opinion  there  is  no  inconsistency  in  the  findings  o£  the  jury 
referred  to  in  that  question. 

Mr.  Baron  Martin.  —  My  Lords,  the  material  facts  set  out  in 
the  bill  of  exceptions  are  these :  [His  Lordship  stated  them.]  If 
the  questions  upon  which  the  correctness  of  this  ruling  depends 
were  new,  and  there  had  been  no  decisions  or  dicta  of  Judges 
bearing  upon  them,  I  cannot  think  that  there  would  be  much  diffi- 
culty in  arriving  at  the  true  legal  conclusion.  The  arrest  of  Bacon 
made  by  Swayne  under  the  warrant  in  the  name  of  Arambura  was 
illegal,  there  being  no  legal  authority  for  it ;  but  at  this  time  the 
sheriff  had  had  delivered  to  him,  and  had  then  in  his  possession,  a 
legal  writ  of  ca,  sa,  at  the  suit  of  the  present  plaintiff,  by  which 
he  was  commanded  and  authorised,  and  it  was  his  duty  to  arrest 
Bacon.     In  the  absence  of  authority,  I  should  have  thought 
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that  when  Bacon  came  into  the  direct' custody  of  *the  *491 
sheriff  in  his  prison,  or  when  the  sheriff  actually,  and  in 
fact,  acted  upon  this  ca.  sa.^  from  thenceforth  Bacon  was  in  lawful 
imprisonment  under  that  writ,  at  the  suit  of  the  present  plaintiff. 
Up  to  the  time  of  Bacon  being  placed  in  the  prison  of  the  sheriff, 
or  of  the  sheriff  actually  acting  upon  the  plaintiff's  writ,  I  think  the 
imprisonment  was  illegal,  and  that  the  sheriff  is  liable  to  an  action 
for  it,  and  for  the  illegal  arrest ;  but  after  that  time  I  should  have 
thought  the  imprisonment  lawful,  and  that  the  sheriff  could  justify 
under  the  plaintiff's  writ.  The  supposed  answer  is,  that  to  hold 
this,  would  allow  the  sheriff  to  avail  himself  of  his  own  wrong ; 
and  if  the  sheriff  was  alone  concerned,  it  might  be  a  satisfactory 
one  ;  but  the  sheriff  is  not  the  sole  person  concerned  ;  on  the  con- 
trary, there  is  another  person,  viz.  the  plaintiff  in  the  execution, 
who  has  a  very  much  greater  concern  and  interest ;  he  has  done 
no  wrong,  he  had  placed  his  writ  in  the  hands  of  the  sheriff,  not 
by  any  voluntary  choice  or  selection  of  his  own,  as  to  the  person 
or  agent  whom  he  desired  to  execute  it,  but  by  compulsion  of  law, 
which  forced  him  so  to  do.  As  regards  him,  Bacon  is  where  he 
ought  to  be,  in  the  custody  of  the  sheriff,  in  order  by  the  duress 
of  imprisonment  to  coerce  him  to  pay  his  debt,  and  it  seems  un- 
reasonable that  the  plaintiff  should  be  deprived  of  the  advantage 
of  the  custody  of  his  debtor's  body,  because  the  sheriff  in  another 
matter  with  which  the  plaintiff  has  no  concern,  has  been  guilty  of 
an  unlawful  act,  and  for  which  he  is  in  law  liable  to  make  compen- 
sation in  damages. 

But  there  are  various  cases  and  opinions  of  Judges  upon  the 
subject,  and  I  have  given  them  the  best  consideration  in  my  power. 
They  have  already  been  referred  to  in  the  judgment  of  my  brother 
Bramwell,  and  I  need  not  repeat  them,  but  in  my  opinion 
the  cases  of  Thurland^  and  *  Hownon  v.  Walker^  decided  *  492 
before  Barratt  v.  Priced  cannot  be  reconciled  with  the  cases 
of  Pearson  v.  Tewens^'^  and  Collins  v.  Yewens^  decided  afterwards. 
As  to  the  decision  itself,  in  Barratt  v.  Price^  upon  the  supposed 
authority  of  which  the  two  latter  cases  were  decided,  I  think  its 
correctness  depends  upon  whether  or  not  the  Court  arrived  at  a 
true  conclusion  as  to  a  matter  of  fact.     The  son  of  the  officer  who 

*  Dyer,  241  b,  244  h.  *  5  Bing.  N.  C.  489. 
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had  the  warrant  having  met  the  defendant  seized  him,  and  deliy- 
ered  him  to  a  policeman  upon  a  fictitious  charge  of  felony ;  he 
then  went  to  his  father,  who  came  with  the  warrant,  and  arrested 
the  defendant.  If  the  Court  arrived  at  a  correct  conclusion  as  to 
the  fact  that  under  the  circumstances  the  officer  was  mixed  up 
with  his  son  in  the  original  taking,  I  think  the  decision  was  right, 
and  for  this  reason,  that  if  the  officer  had  had  warrants  upon  all 
the  writs  then  in  the  sheriff's  office,  the  arrest  would  have  been 
illegal  as  to  all ;  and  this  seems  to  me  to  afford  the  correct  rule, 
viz.  if  the  circumstances  be  such  that  the  defendant  would  be 
entitled  to  his  discharge,  notwithstanding  that  the  officer  had  a 
warrant  issued  to  him  on  the  plaintiff's  writ  in  his  possession  at 
the  time  of  the  actual  arrest,  then  I  think  that  the  defendant  is 
entitled  to  be  discharged,  notwithstanding  that  the  sheriff  seeks  to 
act  upon  the  writ  for  the  first  time  at  a  period  subsequent  to  the 
actual  arrest.  But^  on  the  other  hand,  if  the  circumstances  be 
such  that  if  the  officer  had  had,  at  the  time  of  the  arrest,  a  war- 
rant upon  the  writ  in  respect  of  which  the  discharge  is  sought,  the 
arrest  would  have  been  lawful ;  then  I  think  the  sheriff  is  legally 
bound  to  detain  the  defendant  upon  the  lawful  writ,  notwithstand- 
ing that  the  original  arrest  was  made  illegally  and  without 
*  493  lawful  authority  *  and  the  defendant  entitled  to  be  dis- 
charged had  there  been  no  other  writ. 
In  the  case  of  Robinson  v.  Yewens^^  Baron  Parke  says :  "  The 
old  rule  was,  that  if  the  sheriff  had  several  writs  against  the  same 
party,  and  arrested  him  on  one  of  them,  he  is  considered  in  cus- 
tody on  all " ;  but  his  Lordship  adds :  ^'  The  case  of  BarraJtt  v. 
Price  introduced  the  very  proper  and  reasonable  distinction,  that 
in  order  that  this  consequence  should  follow,  the  first  arrest  must 
not  have  been  illegal  by  the  wrongful  act  of  the  sheriff."  If  this 
was  meant  to  express  the  wrongful  act  of  the  sheriff  himself,  I 
concur ;  but  if  it  was  meant  the  wrongful  act  of  the  sheriff  by 
reason  of  the  act  of  his  bailiff,  acting  on  a  warrant  on  one  writ, 
there  being  another  writ  in  the  office  on  which  the  sheriff  after- 
wards acted,  I  cannot  concur.  The  cases  of  Pearson  v.  YeiotM 
and  Collins  v.  Yewene  were  decided  upon  the  authority  of  Barratt 
y.  Price  ;  but  they  go  beyond  the  judgment,  although  probably  not 
beyond  some  expressions  used  by  Chief  Justice  Tindal  in  deliver- 
ing it ;  they,  however,  are  at  variance  with  ThurlancTs  Case^  and 

>  5  M.  &  W.  152. 
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ffowson  y.  Walker ,  T?hicb,  in  my  opinion,  are  the  more  correct 
legal  decisions. 

The  error  (as  I  consider  it)  in  these  cases  appears  to  me  to 
have  arisen  from  the  improper  application  of  two  well-known  rules 
of  law,  one,  that  the  sheriff  is  responsible  for  the  acts  of  the  bailiff 
done  in  the  execution  of  writs.  This  rule  is  founded  upon  grounds 
of  public  policy,  in  order  to  protect  the  subject  from  oppression, 
and  give  him  secure  redress  against  any  illegal  act  done  under 
colour  of  legal  process :  Woods  t.  Finnis.^  But  this  rule  -has 
reference  to  the  sheriff  alone,  and  does  not  affect  the  parties  to 
the  writ.  The  other  is,  that  when  the  sheriff  arrests  in 
one  *  action  it  operates  as  an  arrest  in  all  actions  in  which  *  494 
the  sheriff  holds  writs  against  him  at  the  time.  I  think 
this  rule  does  not,  indeed  cannot,  extend  to  an  arrest  by  a  bailiff 
acting  under  a  warrant  in  a  particular  suit,  and  that  before  the 
rule  operates,  some  act  must  be  done  by  the  sheriff  himself,  or  by 
some  authority  which  represents  him,  for  all  purposes  connected 
with  the  writs  in  his  hands.  The  arrest  of  Tewens  was  attended 
with  a  Tcry  remarkable  circumstance.  There  were  writs  against 
him  from  all  the  Courts  in  the  hands  of  the  sheriff  at  the  time  of 
the  arrest,  and  the  Court  of  Exchequer  refused  to  discharge  him 
as  against  the  Exchequer  writs,  upon  the  fact  being  deposed  to  by 
affidavit  that  there  was  no  collusion  between  the  sheriff  and  the 
person  who  made  the  arrest.  Any  one  acquainted  with  the  prac- 
tice of  the  office  of  the  sheriff  of  Middlesex  would  know  that  such 
collusion  could  scarcely  exist,  as  the  practice  of  that  office  is  not 
to  interfere  directly  with  arrests,  but  to  leave  the  matter  entirely 
with  the  officer :  Mobinson  v.  Yewens.^ 

The  cases  being  thus  conflicting,  I  think  I  am  at  liberty  to  adopt 
the  rule  which  seems  to  me  the  most  correct  in  point  of  law,  and 
in  my  opinion  it  is  that  which  I  have  already  expressed. 

This  rule  would  provide  for  all  cases  of  arrest  of  privileged  per- 
sons, and  such  cases  as  might  occur  similar  to  that  of  Barrait  v. 
Price^  and  has  the  advantage  of  being  plain  and  simple,  and  of 
easy  application,  and  not  likely  to  lead  to  such  a  result  as  occurred 
upon  the  arrest  of  Tewens,  viz.  that  the  Courts  of  Queen's  Bench 
and  Common  Pleas  discharged  him,  while  the  Court  of  Exchequer 
detained  him  in  custody,  the  original  arrest  being  one  and  the 
same  act  as  regarded  all. 

*  7  Exch.  868.  •  6  M.  &  W.  149. 
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*  495        •  It  may  be  urged  that  if  my  view  of  the  law  be  correct, 

the  consequence  would  follow  that  the  arrest  of  Bacon  by 
Swayne  could  be  justified  by  the  sheriff,  upon  the  well-known  prin- 
ciple, that  if  a  man  has  two  supposed  authorities  to  do  an  act,  one 
of  which  is  bad  in  law  and  the  other  good,  and  he  does  the  act, 
professing  to  act  upon  the  bad  one,  he  may  nevertheless  justify 
under  the  good  one,  and  successfully  defend  himself;  but  I  think 
this  is  not  so.  Swayne  clearly  would  have  no  justification,  and  the 
sheriff  is,  by  the  well-known  legal  rule  before  mentioned,  upon 
grounds  of  public  policy,  liable  for  the  unlawful  act  of  his  bailiff, 
and  in  my  opinion,  so  long  as  Bacon  was  merely  in  the  custody  of 
Swayne,  and  until  he  was  either  placed  in  the  sheriflf's  prison,  or 
the  plaintiff's  writ  actually  put  in  force  against  him,  the  latter  writ 
was  not  in  operation  at  all ;  and  in  the  event  of  the  sheriff  at- 
tempting to  justify  under  it,  his  plea  would  be  effectually  answered 
by  a  new  assignment,  to  which  he  could  give  no  valid  answer. 

I  am  therefore  of  opinion  that  the  first  exception  is  well  founded. 
As  to  the  second  exception,  I  have  very  great  doubt  whether  there 
was  any  evidence  of  neglect  of  duty  as  against  the  plaintiff;  but 
it  is  not  necessary  for  me  to  give  an  opinion  upon  it.  As  to  the 
third,  it  seems  scarcely  relevant  to  the  case. 

My  answers  to  the  questions  proposed  by  your  Lordships  are, 
first,  that  Bacon  was  not  in  the  custody  of  the  sheriff  under  the 
writ  of  ca.  sa.  at  the  suit  of  the  defendants  in  error,  upon  the 
arrest  at  the  suit  of  Arambura,  nor  until  some  act  was  done  on 
behalf  of  the  sheriff  under  that  writ.  Second,  that  he  was  in 
lawful  custody  at  the  suit  of  the  defendants  in  error  when  he  was 
brought  by  the  sheriff  before  Mr.  Justice  Goltman.  Third,  I  am 
rather  inclined  to.  think  that  there  was  no  evidence  to  go  to 

*  496    the  jury ;  but  *  this  is  an  extremely  difficult  question  to 

answer  upon  such  evidence  as  is  set  out  in  this  bill  of  ex* 
ceptions.  Fourth  and  fifth,  I  agree  with  the  opinion  of  those  who 
have  preceded  me. 

Mr.  JasTiCE  Wiluams,  —  In  answer  to  your  Lordships'  first 
and  second  questions,  I  have  to  state  my  opinion  that  Anthony 
Bacon  was  not  in  the  lawful  custody  of  the  plaintiffs  in  error, 
either  when  their  officer  took  him  at  the  suit  of  Arambura,  or 
when  the  plaintiffs  in  error  afterwards  brought  him  in  custody 
before  Mr.  Justice  Coltman, 
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I  have  found  it  impossible  to  regard  the  facts  of  this  case  other- 
wise than  as  falling  within  the  rule  of  law  laid  down  and  acted  on 
in  Barratt  v.  Priced  and  therefore  in  my  judgment  the  answer  to 
these  two  questions  of  your  Lordships  must  depend  entirely  on  the 
inquiry,  whether  that  case  ought  to  be  oTerruled ;  and  I  am  of 
opinion  that  it  ought  not. 

The  rule  there  laid  down  is,  that  though,  generally  speaking, 
when  the  sheriff  arrests  the  defendant  in  one  action,  it  operates 
virtually  as  an  aiTCst  in  all  the  actions  in  which  the  sheriff  holds 
writs  against  him  at  the  time,  yet  where  the  sheriff  has,  by  his  own 
act,  illegally  arrested  the  defendant,  such  an  arrest,  being  a  false 
imprisonment,  cannot  operate  as  an  arrest  under  any  writs  lodged 
with  the  sheriff.  In  other  words,  if  the  sheriff  has  wrongfully  im- 
prisoned the  defendant  in  one  suit,  he  shall  not  make  such  custody 
a  means  of  taking  him  or  detaining  him  in  any  other. 

The  authority  of  this  case,  which  was  decided  after  full 
*  consideration,  was  afterwards  recognised  by  all  the  three  *  497 
Courts  of  Westminster  Hall,  in  Pearson  v.  Yewens?  Robin- 
son Y.  Tewens^  and  Collins  v.  Yewens.^  It  is  true,  as  to  these  cases, 
that  the  Judges  of  the  Exchequer  differed  from  the  two  other 
Courts  on  the  construction  which  ought  to  be  put  upon  the  facts 
brought  before  them ;  but  the  Courts  were  unanimous  in  regard- 
ing Barratt  v.  Price  as  having  established  the  true  rule  to  be  ap- 
plied to  the  facts  when  ascertained.  In  the  subsequent  case  of 
Barrack  v.  Newton^  the  doctrine  of  Barratt  v.  Price  was  distinctly 
recognised  as  an  established  rule  of  law  by  every  member  of  the 
Court ;  and  it  should  be  added,  that  in  none  of  these  cases  was  the 
soundness  of  that  doctrine  in  any  degree  disputed  or  doubted, 
either  at  the  bar  or  on  the  bench.  On  the  contrary,  in  Robinson  v. 
Y&cenSy  Mr.  Baron  Parke  speaks  of  "  the  very  proper  and  reason- 
able distinction  mtroduced  by  Barratt  v.  Priced 

A  case  thus  deliberately  decided,  and  thus  fully  recognised  and 
acted  on,  it  would  surely  be  mischievous  to  overrule,  unless  it  can 
be  shown  to  have  been  founded  on  some  wrong  or  unjust  or  hurt- 
ful principle,  or  that  it  is  inconsistent  with  some  better  authority. 

The  principle  of  the  rule  may  perhaps  be  stated  to  be,  that  if  a 
first  arrest  be  a  false  imprisonment  by  the  wrongful  act  of  the 

»  9  Bing.  566.  *  10  A.  &  E.  670. 

■  5  Bing.  N.  C.  489.  •  l.Q.  B.  525. 

•  5  M.  &  W.  151. 
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sherifif  himself,  no  subsequent  conduct  or  act  of  his  can  legalize 
the  continuance  by  him  of  that  imprisonment.  It  has  been  argued 
that  such  a  doctrine  is  unjust  both  to  the  sheriff  and  to  the  plain- 
tifis  in  the  other  actions,  who  have  lodged  writs  of  execution  hi  his 
hands,  and  thereby  gained  a  right  to  have  the  body  of  their  debtor 
arrested. 

As  to  the  sheriff,  it  must  be'  borne  in  mind  that  the  rule 
is  only  applicable  when,  as  in  the  present  case,  the  bailiff 
*498  *who  makes  the  illegal  arrest  acts  under  such  circum- 
stances that  his  conduct  can  be  considered  as  the  conduct 
of  the  sheriff,  and  his  custody  as  the  custody  of  the  sheriff  himself. 
This  can  rarely  happen;  but  when  it  does,  why  should  it  be 
deemed  unjust  that  the  sheriff  should  not  be  allowed  to  take  ad- 
vantage of  his  own  misconduct  for  his  own  purposes  ?  If  the  sheriff 
of  Surrey,  having  writs  of  ca.  sa.  against  a  defendant,  and  being 
desirous  of  taking  him,  but  unable  to  do  so  because  he  is  living  in 
Kent,  goes  out  of  his  own  bailiwick  into  the  latter  county,  and  law- 
lessly makes  the  arrest  there,  and  then  brings  his  prisoner  into 
Surrey,  is  it  unjust  to  him  that  the  law  says,  ^'  You  shall  not  con- 
tinue the  custody  of  the  prisoner  you  wrongfully  took,  and  entitle 
yourself  or  your  bailiffs  to  fees,  whatever  writs  you  may  have  which 
authorise  you  to  arrest  or  detain  him  in  the  county  into  which  you 
have  illegally  brought  him  "  7  The  inducement  to  sheriff's  officers 
to  arrest  unlawfully,  for  the  purposes  of  earning  their  fees  by  de- 
taining on  other  writs,  has  been  much  diminished  since  the  pound- 
age on  writs  of  ca.  $a.  was  abolished  by  the  Statute  5  &  6  Yict.  c. 
98,  but  that  circumstance  affords  no  good  reason  for  overmUng 
the  established  doctrines  of  law  as  to  tlie  consequences  of  such 
illegality. 

With  respect  to  the  other  execution  creditors,  if  the  sheriff  has 
not  had  it  in  his  power  legally  to  arrest  the  debtor,  they  have  no 
just  ground  of  complaint.  If  he  has  had  it  in  his  power,  and  has 
negligently  disabled  himself  by  means  of  his  illegal  arrest,  then  the 
execution  creditors  have  a  remedy  against  the  sheriff,  and  will  prob- 
ably be  no  losers  by  substituting  his  liabiHty  for  that  of  their 
debtor.  And  it  may  be  observed  that  the  sheriff  can,  in  every  case, 
by  his  misconduct  or  negligence,  at  the  peril  of  his  own  responsi- 
bility, annihilate  the  right  of  the  execution  creditors  to  take  the 
body  of  the  debtor,  by  refusing  or  neglecting  to  act  on  the  writs  of 
execution. 
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•  The  rule  laid  down  in  Barratt  v.  Price^  it  may  be  re-  •  499 
marked,  in  no  way  interferes  with  the  doctrine,  that  the 
sheriff  may  (and  indeed  must,  at  his  peril,  if  he  has  an  oppor- 
tunity) execute  a  ca.  »a.  on  the  body  of  the  debtor,  although  he 
may  be  already  in  illegal  custody,  and  although  the  illegal  custody 
be  the  means  of  enabling  the  arrest,  provided  it  has  not  been 
brought  about  by  the  illegal  act  of  the  sheriff  himself. 

Nor  does  it  interfere  with  the  doctrine  that  a  man  acting  under 
legal  authority  is  not  confined  in  his  justification  to  the  authority 
under  which  he  has  professed  to  act  at  the  time  when  he  acted, 
but  may  resort  to  any  other  authority  which  justified  his  proceed- 
ing. For  instance,  in  the  present  case,  if  the  officer  of  the  plain- 
tiffs in  error  had  been  armed  with  a  warrant  on  the  writ  at  the 
suit  of  the  defendants  in  error  at  the  time  he  took  Anthony  Bacon, 
the  plaintiffs  in  error  might  well  have  pleaded  that  writ  in  justifi- 
cation, if  Bacon  had  sued  them  for  arresting  him,  notwithstanding 
their  officer  professed  at  the  time  to  be  acting  on  Arambura's  writ. 
But  if  such  an  action  had  been  brought  and  such  a  plea  pleaded, 
it  would  have  been  a  good  replication  to  plead  (as  the  fact  really 
was)  that  they  had  arrested  him  by  the  hands  of  a  bailiff  who 
had  no  warrant  on  the  writ  at  the  suit  of  the  defendants  in  error. 
It  was  only  to  prove  the  validity  of  such  a  replication,  and  the  il- 
legality of  an  arrest  by  a  bailiff  without  a  proper  warrant,  that  the 
Counte%s  of  Rutland^ %  Case^  was  cited  in  Lord  Truro's  judgment 
in  the  present  case  in  the  Exchequer  Chamber,  though,  owing 
probably  to  the  abruptness  with  which  it  is  there  mentioned,  it  has 
been  sometimes  regarded  as  if  it  had  been  cited  generally  in  sup- 
port of  the  doctrine  in  Barratt  v.  Price. 

*  As  to  the  authorities  supposed  to  conflict  with  that  doc-  *  500 
trine,  the  case  mainly  relied  on  has  been  ThurlancTa  Case? 
There  certainly  the  illegal  arrest  was  the  sheriff's  own  act.  He 
afterwards  procured  a  ca,  »a,  to  warrant  it,  and  brought  the 
prisoner  into  Court,  having  returned  cepi  corpus  to  the  writ ;  and 
the  Court  fined  the  sheriff  for  his  misconduct,  but  committed  the 
prisoner  to  the  Fleet  (there  to  remain  until,  &c.),  because  the 
plaintiff  was  innocent.  It  was  observed  on  this  case,  in  the  argu- 
ment before  this  House,  that  the  sheriff  appears  by  the  report,  ao* 
cording  to  the  practice  of  that  day,  to  have  actually  brought  the 
body  into  Court  pursuant  to  the  exigency  of  the  writ,  and  there 

*  6  Rep.  526,  54a  '  Dyer,  244  h. 

[  881  ] 


^503  GASES  IN  THE  HOUSE  OP  LORDS. 

does  not  operate  as  an  arrest  in  any  other  action,  and  therefore 
the  sheriff,  after  such  an  unlawful  arrest,  cannot  arrest  or  detain 
in  any  other  action  till  the  defendant  has  been  set  free  from 
the  unlawful  arrest,  and  has  been  found  again,  and  arrested  law- 
fully. 

I  submit  that  each  of  the  three  propositions  preceding  the  con- 
clusion, though  true  in  one  sense,  is  untrue  in  the  sense  intended 
by  the  Court ;  that  the  conclusion  does  not  follow  from  these  prop- 
ositions in  whatever  sense  they  are  taken ;  and  that  the  rule  laid 
down  in  this  case  for  the  first  time  is  inconsistent  with  sound  prin- 
ciples relating  to  arrest  by  the  sheriff. 

Before  examining  the  judgment  in  detail,  it  is  worth  while  to 
consider  the  wider  question,  when  does  an  unlawful  arrest  render 
a  custody  unlawful  which  would  otherwise  be  lawful,  and  the  prin- 
ciples which  have  been  settled,  and  ought  to  govern  in  answering 
this  question  ?  If  we  suppose  that  to  a  habeas  corpus  there  is  a 
return  of  custody  under  a  writ,  and  a  reply  of  an  unlawful  arrest, 
this  reply  may  show  unlawfulness  either  in  respect  of  the  writ 
being  void,  or  of  a  trespass  in  the  execution  of  it ;  and  in  the  case 
of  a  trespass  in  tiie  execution  of  it,  the  reply  may  be  of  a  trespass 
by  a  stranger,  or  by  the  plaintiff,  or  by  the  bailiff,  or  by  the  sheriff. 
And  this  reply  may  be  made  to  a  return  of  custody  under  more 
writs  than  one,  and  those  writs  may  be  at  the  suit  of  the  same  or 
different  plaintifife. 

Now  what  are  the  principles  that  ought  to  govern  in  answering 
the  question  so  raised,  taking  into  account  the  rights  and  duties 
of  the  sheriff,  and  of  the  defendants,  and  of  the  several  plaintifis, 
one  of  whom  may  be  a  party  to  a  wrong,  and  another  no  party 
thereto  ?  It  would  be  reasonable  that  the  wrongdoer  should 
^504  make  compensation  for  his  *  wrong,  and  should  take  no 
advantage  to  himself  therefrom ;  that  the  sufferer  of  the 
wrong  should  be  entitled  to  compensation  from  the  wrongdoer, 
and  then  be  amenable  to  the  law  in  respect  of  the  rights  of  others 
against  himself,  to  tlie  same  extent  as  if  he  had  suffered  no  wrong; 
that  the  rights  of  plaintiffs  who  did  not  participate  in  the  wrong 
should  not  be  affected  thereby ;  that  as  the  slieriff  is  the  distinct 
and  separate  agent  of  each  party  from  whom  he  holds  a  writ,  and 
the  bailiff  the  distinct  and  separate  agent  of  each  party  for  whom 
he  holds  a  warrant,  if  the  sheriff  or  bailiff  in  their  agency  for  one 
of  the  parties  commits  a  wrong,  they  must  compensate  the  sufferer, 
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and  the  plaintiff,  tlieir  principal  in  that  matter,  can  take  no  advan- 
tage therefrom ;  but  other  plaintiffs  for  whom  they  were  neither 
directly  nor  indirectly  acting  in  committing  the  wrong  should  not 
take  detriment,  nor  be  deprived  of  any  right  thereby.  I  submit 
that  all  the  decided  cases  before  Barratt  v.  Price  are  in  accord* 
aiice  with  these  principles;  that  case  having  first  decided  that  the 
defendant  arrested  by  trespass  of  a  bailiff  is  entitled  not  only  to 
compensation,  and  to  his  discharge  in  the  suit  in  which  the  tres- 
pass was  committed,  but  also  to  his  discharge  in  all  other  suits  by 
other  plaintiffs  whose  writs  have  been  or  should  be  in  the  hands  of 
the  sheriff  before  he  should  have  been  set  free,  and  that  thus  the 
rights  of  plaintiffs  not  participant  in  the  wrong  should  bo  sus- 
pended ;  and  that  the  sheriff  should  be  incapacitated  as  to  their 
writs  by  reason  of  a  trespass  of  a  bailiff  acting  for  a  party  a 
stranger  to  them. 

The  class  of  cases  that  I  would  first  refer  to  in  support  of  this 
view  of  the  law  consists  of  those  relating  to  false  imprisonment  by 
a  stranger  to  the  suit,  and  I  would  beg  to  draw  particular  atten- 
tion to  tliat  portion  of  them  relating  to  false  imprisonments  for 
the  purpose  of  procuring  a  lawful  arrest  thereby. 

*  If  the  reply  to  a  return  of  custody  under  a  writ  shows  *  505 
that  the  custody  began  during  an  imprisonment  by  trespass, 
it  does  not  thereby  show  that  the  custody  is  unlawful.  To  produce 
that  effect,  it  must  go  on  to  show  that  the  plaintiff  or  the  sheriff 
participated  in  the  trespass.  If  this  is  not  made  out,  it  matters 
not  that  the  imprisonment  was  effected  for  the  purpose  of  procur- 
ing the  arrest,  and  that  the  bailiff  knew  of  the  false  imprisonment 
when  he  went  to  execute  the  writ,  and  was  enabled  to  execute  it 
by  reason  of  the  trespass.  Indeed,  as  the  sheriff  in  one  sense 
must  arrest  when  he  may,  if  he  was  informed  of  a  false  imprison- 
ment, and  did  not  take  advantage  of  it  to  effect  a  caption,  he  would 
be  liable  to  an  action  at  the  suit  of  the  plaintiff  for  the  omission. 

Thus,  when  after  judgment,  and  before  capias  issued,  a  friend 
(called  in  the  report  an  agent)  of  the  plaintiff,  and  the  sheriff 
(probably  a  sworn  bailiff)  imprisoned  the  defendant  by  trespass,  for 
the  purpose  of  arresting  him  under  the  judgment,  and  then  pro- 
cured a  capias^  and  arrested  him  under  it,  it  was  held,  after  great 
consideration,  to  be  lawful  custody. 

Tlie  plaintiff  was  found  clear  of  all  participation  in  the  wrong. 
The  sheriff,  as  his  agent,  after  the  writ  issued,  only  did  his  duty  in 
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taking  the  defendant  tinder  the  writ,  and  although  he  and  the 
friend  of  the  plaintiff  trespassed,  yet  this  was  trespass  by  strangers 
to  the  action,  to  the  writ,  and  to  the  plaintiff,  and  had  no  operation 
upon  tlie  plaintiff's  right  under  the  writ ;  and  although  the  de- 
fendant was  wronged,  his  compensation  was  to  be  made  by  the 
wrongdoers,  and  not  at  tlie  cost  of  the  plaintiff,  who  was  clear  of 
wrong :  Thurland^s  Case.^ 

I   submit  that  the  Judges  who  decided  this  case  laid 

*  506    *  down  the  principles  for  discriminating  whether  custody  is 

made  lawful  or  unlawful  in  respect  of  a  preceding  trespass, 
witli  masterly  precision  and  perspicacity. 

So  when  Heme,  a  stranger,  imprisoned  by  trespass,  intending  to 
procure  a  lawful  arrest  at  Howson's  suit,  and  Howsou's  attorney 
hearing  of  it,  sent  for  the  bailiff,  and  so  perhaps  participated  in  the 
imprisonment  till  he  came,  and  the  bailiff  bringing  Howson's  war- 
rant, and  also  a  writ  in  Orowden  v.  Walker,  took  Walker  to  prison ; 
it  was  held  lawful  custody  in  Crowden's  suit,  although  Walker  was 
taken  out  of  imprisonment  by  trespass,  and  although  the  bailiff 
was  informed  of  the  trespass  before  he  arrested.  The  custody  as 
to  Howson  was  held  unlawful,  but  as  no  cause  was  shown,  and 
there  was  no  discussion,  the  ground  is  not  stated  ;  probably  it  was 
because  tlie  plaintiff  by  his  attorney  became  a  party  to  the  trespass 
before  the  arrest :   Orowden  v.  Walker,  Howson  v.  Walker.^ 

So  where  Sloman  imprisoned  by  trespass,  by  taking  Yewens  to 
the  lock-up  house  under  a  warrant  of  the  late  sheriff,  at  the  suit 
of  M^Glaren,  and  then  produced  a  valid  warrant  at  the  suit  of 
Bobinsou,  and  held  the  defendant  thereunder  in  the  same  lock-up, 
it  was  held  to  be  lawful  custody.  For  although  Sloman,  a  sworn 
bailiff,  trespassed  in  taking  under  the  void  warrant  at  the  suit  of 
H'Glaren,  still  both  Robinson  the  plaintiff  and  the  then  sheriff  were 
no  parties  to  that  imprisonment  by  trespass,  and  therefore  it  did 
not  affect  the  custody  under  Robinson's  writ :  Bohimon  v.  Tewenz? 
This  case  is  worthy  of  particular  attention,  for  it  revised,  and,  as  I 
submit,  corrected  two  decisions  on  the  same  arrest  of  Yewens  by 
Sloman  in  the  Queen's  Bench  and  Common  Pleas,  to  be  hereafter 
mentioned. 

*  507       *  The  cases  that  follow  are  examples  of  lawful  arrests 

during  imprisonment  by  trespass,  but  where  the  imprison- 

»  Dyer,  244  h,  •  5  M.  &  W.  149. 

•  2  W.  Bl.  823. 
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ment  was  not  intended  for  the  arrest;  thus,  where  the  defendant 
was  arrested  by  trespass  on  Sunday,  at  the  suit  of  a  corporation, 
and  while  in  custody  a  ca,  sa.  was  lodged  by  a  plaintiff  not  partici- 
pant in  the  trespass  of  the  corporation,  the  custody  at  the  suit  of 
the  plaintiff  was  held  to  be  lawful,  though  it  began  in  an  unlawful 
custody  at  the  suit  of  the  corporation :  jEffgington*s  Case.^ 

So  where  defendant  was  arrested  under  a  writ  void  for  irregu- 
larity, and  was  held  in  custody  under  that  and  under  a  subsequent 
valid  writ  for  another  party,  it  was  held  that  the  false  imprison- 
ment under  the  first  writ  did  not  make  the  custody  under  the 
second  writ  unlawful.  The  Court  says,  false  imprisonment  does  not 
make  the  custody  beginning  therewith  unlawful,  unless  the  sheriff 
or  plaintiff  participates  therein  :  JEx  parte  Cogg.^ 

Where  defendant  was  arrested  by  trespass  on  a  Sunday,  and  ar- 
rested under  a  ca,  sa,  while  so  falsely  imprisoned  on  Monday,  it  was 
held  lawful  custody,  there  being  no  collusion  :  Jacobs  y.  Jacobs.^ 

The  second  class  of  cases  I  would  refer  to  in  support  of  the  prin- 
ciples above  mentioned  consists  of  those  where  the  plaintiff  hap 
been  party  to  the  trespass  in  the  arrest.  Whether  the  trespass  is 
by  wilful  wrong,  or  by  reason  of  the  writ  being  void,  not  only  is 
the  custody  in  the  suit  in  which  the  trespass  was  committed  un- 
lawful, but  also  if  the  same  plaintiff  has  lodged  another  writ 
against  the  same  defendant,  the  custody  under  that  writ  is  also 
Toid.  If  the  defendant  has  not  been  discharged  from  the  custody 
begun  by  the  plaintiff's  trespass,  the  plaintiff  is  held  to  be  a 
wrongdoer  in  creating  the  custody,  and  is  therefore  pre- 
cluded *  from  taking  any  advantage  from  his  wrong,  that  *  508 
is,  he  is  required  to  restore  to  freedom,  as  far  as  he  is  con- 
cerned, the  party  whom  he  had  imprisoned  by  wrong. 
Thus,  where  plaintiff  was  a  party  to  a  false  criminal  charge  and 
arrest  on  Sunday,  for  the  purpose  of  arresting  in  a  civil  cause  on 
Monday,  the  custody  at  his  suit  was  illegal:  Wells  v.  ChimegA 
And  where  the  plaintiff  met  the  defendant,  and  by  trespass  forced 
him  to  his  chambers,  and  sent  for  the  bailiff  with  a  writ,  the  cus- 
tody under  that  writ  was  illegal :  Birch  v.  Prodger^ 

So  where  defendant  was  taken  on  an  irregular  attachment  from 
Chancery,  and  attempted  to  be  detained  by  a  capias  vtlagatum  at 

^  2  Ellis  &  B.  717.  «  8  B.  &  C.  769. 

•  6  DowL  P.  C.  461.  »  1  New  R.  135. 
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the  suit  of  the  same  plaintiff,  this  was  held  to  be  unlawful  custody, 
as  under  the  second  writ  the  plaintiff  was  taking  advantage  of  his 
own  wrong :  JSiall  v.  JBiawkins.^  So  when  defendants  were  arrested 
by  trespass  by  revenue  officers  for  breaches  of  revenue  laws,  and 
were  detained  under  writs  of  capias  for  other  breaches  of  revenue 
laws,  it  was  held  unlawful  custody  in  each  case,  as  being  substan- 
tially at  the  suit  of  the  same  plaintiff,  being  a  matter  of  revenue ; 
the  reason  is  not  explicitly  stated  in  each  case,  but  they  seem  to 
stand  on  this  ground  :  Attorney  -  General  v.  Carl  Ca%s;^  The  Same 
V.  Golder,^ 

So  where  a  corporation  committed  for  not  giving  up  'corporation 
books,  and  arrested  by  trespass,  and  afterwards  lodged  another 
warrant  for  not  delivering  up  some  otiier  books  belonging  to  the 
same  body  in  another  corporate  capacity,  held  unlawful  custody, 
the  second  warrant  being  substantially  between  same  parties  as 
the  first :  Eggington^s  Case.^ 

So  where  plaintiff  imprisoned  on  Sunday,  and  arrested 
*.609    *on  Monday,  Lyford  v.  Tyrrel;^  and   where  plaintiff  ar- 
rested and  then  lodged  the  writ  with  the  sheriff,  the  custody 
in  each  case  was  unlawful :  Barlow  v.  HalL^ 

Tlie  cases  of  the  third  class  are  those  where  the  custody  at  the 
suit  of  one  plaintiff  under  whose  writ  the  arrest  was  made  is 
unlawful  by  reason  of  irregularity  or  other  defect  in  a  writ  which 
is  ex  facie  valid,  and  the  defendant  is  detained  under  valid  writs 
at  the  suit  of  other  plaintiffs.  Under  these  circumstances  the 
custody  at  the  suit  of  the  last-mentioned  plaintiffs  is  lawful,  though 
it  originated  in  a  custody  which  was  a  trespass. 

For  the  trespass  the  plaintiff  in  default  must  compensate,  and 
with  that  compensation  the  defendant  is  as  amenable  to  the  lav 
in  respect  of  other  plaintiffs  as  if  no  wrong  had  been  committed. 
On  this  point  it  is  enough  to  cite  the  case  of  Barrack  v.  Newton,' 
where  it  was  fully  considered  and  distinctly  laid  down. 

This  decision  follows  legitimately  from  the  two  principles  before 
mentioned ;  the  custody  is  unlawful  as  to  the  plaintiff,  who  being 
a  trespasser  cannot  take  advantage  of  his  own  wrong ;  lawful  as  to 
other  plaintiffs,  in  respect  of  whose  writs  the  false  imprisonment 

M  M.  &  W.  590.  •  1  Anstr.  85. 

'  11  Price,  345.  •  2  Anstr.  461. 

*  12  Price,  385.  M  Q.  B.  525. 

*  2  Ellis  &B.  717. 
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of  the  defendant  was  no  impediment,  tliej  not  being  parties  to  it. 
It  is  true  the  Court  confines  its  judgment  to  a  void  writ,  which  is 
valid  ex  facie,  so  as  to  prevent  the  sheriff  from  being  a  wrongdoer ; 
and  the  Court  of  Queen^s  Bench  thus  avoided  a  conflict  with  the 
decision  of  the  Common  Pleas  in  Barralt  v.  Price*  Bnt,  except 
for  that  purpose,  it  is  not  easj  to  see  the  reason  for  holding,  in 
case  of  arrest  by  trespass  at  the  suit  of  one  plaintiff,  that  the  cus- 
tody of  other  plaintiffs  is  lawful,  where  the  first  plaintiff  is  alone 
liable  for  damages  for  the  trespass  without  the  sheriff;  but 
in  case  of  arrest  by  trespass  where  *  the  sheriff  is  either  *  510 
alone  or  jointly  with  the  plaintiff  liable  for  damages,  there 
the  custody  at  the  suit  of  other  plaintiffs  is  unlawful ;  it  is  not 
easy  to  see  why  the  defendant's  right  of  recourse  to  the  sheriff  for 
damages  should  affect  the  lawfulness  of  the  custody  at  the  suit  of 
the  plaintiffs  unconnected  with  the  trespass. 

I  would  now  come  to  (he  judgment  in  Barratt  v.  Price^  and 
would  beg  to  draw  attention  to  the  positions  in  it  leading  to  the 
conclusion.  The  first  is,  that  the  act  of  the  bailiff  is  the  act  of 
the  sheriff.  This  is  true  if  confined  to  the  action  in  which  the 
warrant  to  the  bailiff  is  granted ;  untrue  if  it  is  extended  to  any 
other  action.  The  trespass  of  the  bailiff  in  Nokea  v.  Price  was  the 
trespass  of  tlie  sheriff  in  that  action,  but  no  further,  and  I  venture 
to  submit  that  there  was  confusion  leading  to  mistake,  if  the  Court 
supposed  that  the  illegal  act  of  the  bailiff  in  that  action  affected 
with  illegality  in  any  degree  the  act  of  the  sheriff  in  Barratt  v. 
Price.  The  sheriff  is  the  agent  of  all  the  parties  leaving  writs  to 
be  executed  ;  the  bailiff  is  the  agent  of  that  party  only  in  whose 
suit  he  receives  a  warrant,  and  the  illegal  act  of  the  bailiff  for 
Nokes  affects  Nokes's  suit,  but  not  Barratt's,  and  it  is  difficult  to 
see  why  it  affects  the  sheriff's  rights  and  duties  towards  Barratt 
more  than  it  affects  Barratt  himself.  The  illegal  act  of  the  bailiff 
without  authority  from  the  sheriff  is  made  the  act  of  the  sheriff, 
contrary  to  the  general  law  of  principal  and  agent,  for  the  sake  of 
securing  a  responsible  recourse  for  indemnity  in  case  of  any  wrong 
done  in  the  execution  of  process.  It  is  confined  entirely  to  the  act 
of  the  bailiff  in  executing  process,  and  to  civil  responsibility  in  re- 
spect of  that  act ;  the  reason  for  this  responsibility  of  the  sheriff,  and 
tlie  extent  and  limit  of  it,  are  stated  in  Woodn  v.  Finni%^ 
*  where  the  bailiff  received  the  debt  and  costs  from  the    *511 

^  7  Exch.  863. 
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defendant,  and  the  sheriff  was  held  not  responsible,  because  this 
act  was  beyond  the  execution  of  the  capias. 

The  limited  sense  in  which  the  act  of  the  bailiff  is  the  act  of  the 
sheriff  will  further  appear  if  the  case  of  a  special  bailiff  nominated 
by  the  plaintiff  be  supposed.  In  that  case,  as  between  the  plaiutiff 
and  the  sheriff,  he  is  not  the  agent  of  the  sheriff,  but  of  the  plain- 
tiff alone,  and  the  sheriff  is  not  responsible  for  his  act,  but  as 
between  the  defendant  and  the  sheriff  fie  is  still  the  agent  of  the 
sheriff;  in  other  words,  the  defendant  has  the  same  right  here  to 
treat  the  sheriff  as  his  resort  for  damages  as  he  would  have  in  case 
of  a  sworn  bailiff.  If  Nokes  had  nominated  a  special  bailiff.  Price 
would  have  had  a  right  to  say  that  his  adt  was  the  act  of  the  sher- 
iff, and  it  would  be  true  as  to  Price,  but  not  in  any  other  sense. 

The  second  proposition  in  the  judgment  is,  ^^  that  a  lawful  arrest 
under  one  writ  operates  as  an  arrest  under  all  writs  held  by  the 
sheriff  against  the  same  defendant,  for  it  would  be  an  idle  cere- 
mony actum  agere^  This  is  true  in  the  sense  that  after  a  caption 
under  one  writ,  changing  freedom  into  imprisonment,  no  other 
caption  is  necessary  to  bring  the  party  into  custody  under  other 
writs.  Caption  or  arrest,  in  the  sense  of  changing  freedom  into 
imprisonment,  cannot  possibly  bo  repeated  till  the  imprisonment 
has  been  changed  back  into  freedom  again.  But  it  is  not  true  in 
the  sense  that  an  arrest  under  one  writ  operates  by  law  as  an 
arrest  under  any  other  writ.  Still  loss  is  it  true  that  it  affects  the 
powers  of  the  sheriff  in  respect  of  other  writs.  If  a  bailiff  with 
one  warrant  arrests,  the  custody  is  confined  to  that  warrant.  If 
he  has  several  warrants,  the  arrest  is  under  all  that  he  holds ;  and 
after  the  arrest,  and  before  notice  to  tlie  sheriff,  the  defendant  is 

*  

not  in  custody  under  other  writs  lying  in  the  sheriff's 
*612    hands.    For  instance,  if  he  *is  rescued  from  the  bailiff 

immediately  after  the  arrest,  it  seems  that  those  plaintiffi 
only  can  sue  the  rescuers  who  had  warrants  in  the  bailiff's  hands: 
HodgeB  v.  Marks}  When  the  prisoner  is  brought  into  custody  of 
the  sheriff,  he  is  immediately  in  custody  under  all  the  writs  which 
are  known  by  the  sheriff  to  apply  to  him.  He  is  in  actual  custody, 
and  the  sheriff  has  lawful  cause,  and  knows  of  it;  and  after 
search,  he  is  further  in  custody  under  all  other  writs  which  maj 
be  then  found  and  made  out  to  apply  to  that  defendant.  It  is  an 
operation  of  fact,  not  of  law.    If  there  are  several  writs  against 

^  Cro.  Jac.  4S5. 
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the  same  name,  it  is  a  question  of  identity  in  respect  of  each  writ, 
and  as  the  identity  is  made  out,  the  custody  attaches. 

The  third  position  of  the  judgment  is,  '<  That  an  unlawful  arrest 
in  one  action,  being  a  false  imprisonment  by  the  sheriff,  and  no 
arrest  in  that  action,  does  not  operate  as  an  arrest  in  any  other 
action."  This  also,  I  submit,  though  true  in  one  sense,  is  not 
true  in  the  sense  in  wliich  it  was  intended.  The  point  for  decision 
was,  the  lawfulness  of  the  custody  in  Barratt's  suit.  The  position 
is,  that  the  void  arrest  in  Nokes's  suit  was  no  arrest,  and  therefore 
there  was  no  arrest  in  Barratt's  suit ;  and  therefore  the  custody  in 
Barratt's  suit  was  unlawful.  Unless  it  was  intended  in  that  senses 
it  was  irrelevant.  If  it  was  so  intended,  it  involved  the  notion 
that  the  lawfulness  of  custody  in  a  suit  is  to  be  tested  by  reference 
to  the  lawfulness  of  an  actual  or  virtual  arrest  in  that  suit ;  which 
I  submit  is  a  mistake.  Lawful  custody  is  created  anew  as  often 
as  a  lawful  cause  of  holding  comes  to  a  sheriff  who  has  the  party 
already  in  confinement.  If  he  is  confined  in  the  lock-up  house 
by  trespass,  and  a  capias  reaches  the  sheriff,  he  is  at  once  in 
custody,  as  is  shown  in  ThurlancTs  Case,  and  in  Robinson 
*  V.  Yewens.  Here  the  writ  has  come  to  the  defendant  in  *  513 
the  sheriff's  prison,  and  if  he  is  imprisoned  by  trespass  in 
another  place,  the  sheriff,  taking  him  with  a  writ  to  his  own  prison, 
has  him  in  lawful  custody ;  and  it  is  an  error  to  test  lawfulness  of 
custody  by  lawfulness  of  arrest,  if  arrest  means  the  act  by  which 
freedom  is  changed  into  imprisonment.  This  is  shown  both  in  the 
cases  before  cited  and  those  which  follow.  Tims,  where  a  defend- 
ant was  in  custody  of  the  sheriff  on  a  charge  of  felony,  and  a 
capias  was  lodged :  Ward  v.  BrumjU}  And  where  he  was  in  cus- 
tody under  a  revenue  conviction,  and  a  capias  was  lodged,  uot 
intended  for  execution  before  removal  by  habeas  corpus :  Owen  v. 
Owen.^  And  where  the  defendant  was  in  the  lock-up  house  of  a 
bailiff,  and  a  capias  was  left,  which  the  bailiff  refused  to  execute : 
FrosVs  Case^  And  where  a  defendant  was  in  custody,  and  a 
capias  was  left  to  be  returned  non  inventus :  Forsyth  v.  Marriott.'^ 
And  where  a  capias  had  been  left  to  be  returned  non  inventus^  and 
defendant  came  to  the  office  and  claimed  to  be  in  custody  to  re- 
lieve his  bail :  Magnay  v.  Monger,^    And  where  a  discharge  for  a 

^»  2  M.  &  S.  288.  •  1  New  R.  261. 

'  2  B.  &  Ad.  805.  *  4  Q.  B.  817. 

'  5  Bep.  89. 
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defendant  from  the  plaintiff  arrived  at  the  prison  on  Saturday,  and 
was  sent  to  the  under-sheriff,  who  returned  it  on  Monday,  and  on 
Sunday  another  capias  arrived :  Samuel  v.  Butter}  And  where  a 
capias  had  been  lodged  and  a  discharge  given  by  the  plaintiff  to 
the  defendant,  but  without  notice  to  the  sheriff,  and  he  arrested 
the  defendant  by  this  mistake,  and  found  in  his  office  a  capiat 
against  the  defendant,  with  direction  not  to  be  executed  unless  in 
custody,  though  the  custody  was  by  mistake :  Arundel  v.  Chitty? 
In  all  these  cases,  it  was  hold  that  a  lawful  custody  was 

*  514    created.     Whenever  actual  custody  ^  is  combined  with  a 

lawful  cause,  it  is  lawful  custody,  unless  one  of  the  excep- 
tions before  mentioned  applies.  In  many  of  these  cases  the  cus- 
tody is  a  duty  cast  on  the  sheriff  against  his  will,  and  against  the 
will  of  the  party  leaving  the  writ.  Each  custody  is  as  separate 
and  distinct  from  any  other  as  if  a  prison  wall  was  added,  or  a 
separate  chain  for  fastening  up  was  left  when  a  new  writ  arrived. 
I  cite  these  cases  to  show  that  the  reasoning  is  not  legal  if  the 
Court  supposed  that  the  custody  of  Price  at  the  suit  of  Barratt 
was  unlawful  because  the  arrest  by  which  he  was  taken  from  free- 
dom to  imprisonment  in  Nokes's  suit  was  unlawful. 

I  submit  that  these  three  propositions,  taking  them  to  be  reason- 
ing for  a  final  cause,  that  is,  for  adapting  means  to  an  end,  lead  to 
a  conclusion  the  reverse  of  that  pronounced  by  the  Court.  The 
judgment  is,  that  as  the  act  of  the  bailiff  is  the  act  of  the  sheriff,  a 
lawful  arrest  of  Price  at  the  suit  of  Nokes  by  the  bailiff  would  be  a 
lawful  arrest  of  Price  at  the  suit  of  Barratt  by  the  sheriff,  for  after 
one  lawful  arrest,  another  would  be  an  idle  ceremony.  But  if  the 
arrest  at  the  suit  of  Nokes  is  unlawful,  and  no  arrest,  an  arrest  at 
the  suit  of  Barrett,  instead  of  being  an  idle  ceremony,  would  be  an 
essential  act ;  and  the  conclusion  to  be  expected,  if  sheriffs  are  in- 
stituted for  the  purpose,  among  other  things,  that  judgments  should 
be  executed,  would  be  that  he  should  be  directed  to  arrest  at  the 
suit  of  Barratt ;  but  the  Court  decides  the  reverse,  holding  that  he 
is,  by  reason  of  the  need  for  arresting,  incapacitated  from  arresting 
at  the  suit  of  any  one.  This  reasoning  is  the  only  ground  as- 
signed for  the  judgment.  It  is  not  supported  by  any  consideration 
of  expediency  or  any  principle  of  law,  nor  is  it  supported  by  a 

single  authority.     In  Hooper  v.  Lane^  Chief  Justice  Wilde 

*  615    cites  ihQ  Countess  of  ButlancTs  *  Case  (6  Rep.  52  6)  as  sup- 

»  1  Exch.  439.  •  I  Dowl.  P.  C.  499.  ■  10  Q.  B.  669. 
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porting  it.  But  it  is  utterly  irrelevant.  It  was  an  information 
in  the  Star  Chamber  against  the  plaintiff  and  the  serjeants- 
at-mace,  i.  e.  the  bailiffs,  for  a  conspiracy  to  arrest  by  trespass,  in 
breach  of  privilege  of  peerage.  It  appeared  that  the  sheriff  of 
London  had  a  ca,  sa.  against  the  Countess,  and  the  bailifife  fearing 
she  would  be  rescued  from  the  sheriff,  and  thinking  the  power  of 
the  city  safer,  conspired  with  the  plaintiff  to  levy  a  false  plaint  in 
the  City  Court ;  then  the  serjeants-at-mace  arrested  her  thereon, 
and  took  her  to  the  Compter,  the  city  jail,  and  then  the  sheriff  ar- 
rested her  and  took  her  to  the  county  jail,  and  she  paid  the  debt, 
and  was  released.  After  a  hearing  on  this  information,  it  was  held 
that  the  defendants  should  be  punished.  This  is  the  whole ;  noth- 
ing is  said  either  of  the  sheriff  or  of  the  lawfulness  of  his  arrest,  or 
of  his  returning  the  levy.  Even  if  his  custody  had  been  held  un- 
lawful, on  the  ground  that  he  liad  been  a  party  to  the  conspiracy, 
it  would  have  signified  nothing  to  the  matter  now  in  hand ;  but 
the  point  is  not  adverted  to  further  than  that,  as  a  general  propo- 
sition, it  is  said  a  capian  against  a  peeress  would  justify  the  sheriff 
in  arresting,  although  as  peeress  she  would  be  entitled  to  be  dis- 
charged. This  case  is,  therefore,  no  authority  for  Bcirratt  v.  Price. 
In  Collins  v.  TewenSy^  where  Yewens  was  arrested  by  Sloman, 
under  a  void  warrant  in  one  suit,  and  held  by  him  under  a  valid 
warrant  in  another  suit ;  and  in  Richards  v.  Tewens^  where  the 
defendant,  after  the  arrest  by  Sloman  before  mentioned,  was  held 
under  another  warrant  to  another  officer,  each  custody  was  held 
unlawful.  The  Court  says  that  an  imprisonment  by  trespass  does 
not  make  an  arrest  unlawful,  unless  the  sheriff  or  the  plaintiff  was 
a  party  to  it.  It  also  says  that  the  arrest  by  Sloman  was  a 
*  trespass,  not  because  the  sheriff  was  a  party  to  it  before-  *  516 
hand,  but  because,  hearing  of  the  imprisonment,  he  issued 
a  warrant  in  another  suit  to  Sloman  to  arrest.  The  Court  held 
that  the  custody  in  each  suit  was  unlawful ;  and  it  seems  to  con* 
sider  the  danger  lest  a  sworn  bailiff  might  imprison  by  trespass 
without  warrant,  in  order  that  a  bailiff  with  a  warrant  might  take 
into  lawful  custody,  as  some  groiind  for  the  judgment.  In  Pearson 
V.  Yewens^  in  respect  of  the  same  circumstances,  the  Court  held 
the  custody  unlawful  on  the  ground  of  implied  collusion  in  the 
sheriff,  by  adopting  the  first  trespass  in  making  the  warrant  for  the 

^  10  A.  &  £.  570.  *  5  Bing.  N.  C.  4S9. 

*  Referred  to  in  CoUidb  v.  Yeweiu,  10  A.  &  E.  574. 
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second  arrest.  But  after  both  of  these  cases,  the  lawfulness  of  the 
same  custody  under  the  same  circumstances  was  affirmed  in 
Hobinson  v.  Yewen%^  on  the  ground  that  as  Sloman  imprisoned  bj 
trespass  without  collusion  with  the  sheriff,  therefore  the  custody  of 
the  sheriff  under  the  second  warrant  granted  to  Sloman  was  lawful. 
If  Collins  y.  Yewens  and  Pearson  y.  Yewens  are  cited  as  support- 
ing Barratt  y.  Priceij  each  Court,  probably,  in  coming  to  the  judg- 
ment, was  swayed  by  Barratt  y.  Price.  But  I  submit  that  tlie 
judgment  of  each  Court  was  reyised  by  the  Court  of  Exchequer  in 
Hobinson  y.  Yewens  ;  and  I  submit  that  the  judgments  of  those  two 
Courts  sanction  a  notion  that  the  sheriff,  taking  into  custody  a 
party  imprisoned  by  trespass  without  preyious  collusion,  may  be 
found  guilty  of  implied  collusion  ex  post  facto  from  adopting  a 
trespass,  and  in  so  doing  they  sanction  a  mistake.  For  I  submit, 
on  the  authorities  before  cited,  that  if  a  stranger,  knowiag  that 
writs  were  out  against  a  defendant,  were  to  seize  him,  and  to  bring 
him  to  the  sheriff's  office,  the  sheriff  would  be  bound  to  take  him 
into  custody  ;.and  if  Sloman  had  told  the  sheriff  of  his  tres- 
*617  pass  upon  Yewens,  *the  sheriff  would  haye  been  liable 
to  an  action  by  Robinson,  if  he  had  not  immediately 
caused  the  writ  to  be  executed.  And  if  he  had  knowingly  chosen 
Sloman  for  the  purpose,  according  to  ThurlancTs  Case^  he  would 
haye  been  justified  in  doing  so.  It  may  be  obseryed,  in  passing, 
that  on  this  reasoning  the  original  order  of  a  Judge  for  a  discharge 
of  Price  from  the  arrest  at  the  suit  of  Nokes  was  a  mistake,  because 
the  bailiff  took  him  into  lawful  custody,  though  he  was  falsely  im- 
prisoned, and  the  subsequent  misconduct  of  the  bailiff  could  not 
make  a  lawful  arrest  unlawful. 

In  some  cases  Barratt  y.  Price  has  been  cited  with  approyal,  but 
only  for  that  part  of  the  decision  which  is  undisputed  ;  and  though 
it  may  haye  been  acted  upon  in  practice,  I  do  not  find  any  reported 
case  in  which  that  fact  is  stated,  except  as  to  Yewens  in  two  Courts, 
and  as  to  Bacon  in  this  case. 

It  was  cited  in  Hggington's  Case^  who  was  imprisoned  by  trespass 
of  the  party,  not  of  the  sheriff;  but  the  result  of  that  case  tends 
to  confirm  what  appears  to  me  to  be  the  true  principle  of  law, 
namely,  that  a  custody  under  a  writ  is  not  unlawful  by  reason  of 
a  previous  imprisonment  by  trespass,  unless  the  sheriff  in  the  exe- 
cution of  that  writ  was  a  party  to  the  trespass. 

^  6  M.  &  W.  149. 
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Another  class  of  cases  has  been  referred  to  as  supporting  Barratt 
V.  Priee^  but  I  submit  that  they  are  entirely  irrelevant,  viz.  the 
cases  of  arrests  during  a  privilege.  In  these,  the  right  to  a  dis- 
charge from  the  first  arrest  is  a  right  to  a  discharge  from  all  sub- 
sequent detainers,  from  the  nature  of  the  privilege,  wiiich  is  pro- 
tection from  all  arrests.  The  party  is  privileged  either  for  life 
as  a  peer,  or  during  the  session  of  Parliament  as  a  member,  or 
eundo  morando  and  redeundo  as  a  suitor.  In  these  cases  the  mean- 
ing of  the  privilege  is  in  exemption  from  all  custody  during  the 
privilege. 

*  Thus  where  a  bankrupt  was  arrested  returning  from  *  518 
examination,  he  was  held  to  be  privileged,  and  discharged 
from  the  suit  in  which  the  arrest  was,  and  from  all  other  suits. 
The  language  of  Lord  Loughborough  and  Lord  Eldou,  declaring 
that  an  arrest  in  one  suit  is  an  arrest  in  all,  and  if  the  iirst  arrest 
is  unlawful,  all  are  unlawful,  and  a  discharge  in  one  is  a  discharge 
in  all,  must  be  understood  with  reference  to  the  arrests  unlawful 
on  account  of  privilege,  and  to  discharges  from  such  arrests  on  ac- 
count of  privilege,  which  was  the  matter  then  in  judgment  before 
them :  JEx  parte  Hawkin%  ;  ^  Ex  parte  Ross.^ 

So  where  Newton  was  arrested  when  privileged  as  a  barrister, 
the  discharge  in  the  suit  of  the  arrest  was  a  ground  for  discharge 
in  all  suits  in  which  writs  had  been  lodged,  from  the  nature  of  the 
privilege. 

But  the  same  defendant  at  another  time,  on  another  application, 
being  discharged  in  the  suit  of  arrest,  for  a  defect  in  the  writ,  was 
held  to  be  in  lawful  custody  as  to  all  other  writs,  for  the  illegality 
in  one  suit  did  not  affect  other  suits,  though  privilege  affected  all : 
Barrack  v.  NewUm?  An  arrest  during  privilege  is  not  a  trespass, 
and  the  party  can  only  enforce  his  privilege  by  applying  for  a  dis- 
charge. In  The  Countess  of  Rutland^ s  Case^  it  was  said  that  a 
capias  against  a  peeress  might  be  lawfully  executed  by  the  sheriff, 
for  as  the  Court  issued  the  writ,  the  sheriff,  as  its  officer,  ought  to 
obey  it.  And  in  Watson  v.  Carroll^  where  the  plaintiff  had  been 
arrested  in  several  suits  while  privileged  as  a  barrister,  and  ob- 
tained an  order  for  his  discharge  in  one  suit,  and  claimed  to  be 
discharged  in  all,  and  because  the  sheriff  detained  him  he  brought 

»  4  Ves.  691.  *  6  Rep.  52  5. 

'  1  Rose,  260.  •  4  M.  &  W.  592. 

*  1  Q.  B.  525. 
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*519  an  action,  it  was  adjudged  against  him,  for  he  was  *  oiAj 
entitled  to  his  privilege  as  far  as  he  claimed  it,  and  if  he 
claimed  it  only  in  one  suit,  the  sheriff  had  a  right  to  detain  him  in 
the  others.  The  cases  of  privilege  are  therefore  irrelevant  to  the 
question,  —  When  is  custody,  which  would  otherwise  be  lawful, 
rendered  unlawful  by  imprisonment  by  trespass  ? 

With  respect  to  the  expediency  of  overruling  Barratt  v.  Prices 
if  my  review  of  the  authorities  is  correct,  no  uncertainty  would  be 
introduced  into  the  law  thereby  ;  on  the  contrary,  certainty  would 
be  increased  by  removing  an  anomalous  inconsistency. 

Except  for  the  suggestion  in  Collins  v.  Tewens^  that  it  tends  to 
discourage  bailiffs  from  imprisonments  by  trespass,  I  am  not  aware 
of  any  advantage  being  thought  to  flow  from  it ;  on  the  other 
hand  the  evil  from  it  is  considerable.  It  comes  into  operation 
only  where  a  trespass  is  committed  upon  a  judgment  debtor  evad- 
ing legal  process,  and  then  its  operation  is  to  enable  him  pro  tanto 
to  render  judgments  fruitless,  and  to  defeat  his  just  creditors,  and 
as  he  may  recover  compensation  from  the  wrongdoer,  this  is  a 
gratuity  to  an  evasive  debtor  at  the  expense  of  an  innocent  party. 
Also  the  mischief  is  not  confined  to  the  cases  of  a  real  trespass 
on  a  debtor,  but  it  enables  any  debtor  by  a  collusive  trespass  to 
take  the  benefit  of  the  rule  in  Barratt  v.  Priccj  and  use  it  to  defeat 
the  law.  The  facts  on  this  record,  if  I  understand  them  rightly, 
exemplify  what  I  mean.  The  counterfeit  writ  of  Arambura  an- 
swered the  purpose  of  Bacon  to  be  arrested  by  trespass  under  it, 
and  it  could  not  have  been  intended  to  answer  any  useful  purpose 
as  a  writ,  there  being  not  any  action  nor  affidavit  nor  prcacipe;  he 
was  arrested  as  if  waiting  for  it ;  he  remained  a  week  in  nominal 
rather  than  real  custody,  protected  by  it,  collecting  his  assets  to  go 
abroad  ;  he  then  obtained  his  discharge  from  Arambura  by  notice, 
not  to  the  sheriff,  but  to  the  attornies  who  had  issued  the 
*  620  writ  which  was  so  useful  to  *  him ;  he  then  applied  to  be 
discharged  from  Lane^s  suit,  on  a  summons  to  the  sheriff 
alone,  without  notice  to  Lane,  and  was  ordered  to  be  discharged, 
which  order  would  not  be  properly  obeyed  unless  he  was  so  set 
free  as  that  all  trace  should  be  lost.  Thus  protected,  he  escaped 
with  his  property  abroad,  and  if  Barratt  v.  Price  is  affirmed,  his 
example  may  be  followed  by  any  debtor  wishing  for  protection 
from  his  creditors,  and  able  to  procure  an  attorney  to  deceive  the 
sheriff  by  a  counterfeit  writ,  or  a  bailiff  to  trespass  in  arresting. 
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The  rule  is  bad  between  debtor  and  creditor,  but  it  is  worse  as  re- 
spects the  sheriff.  According  to  Lane's  contention,  the  debtor  who 
escapes  bj  the  rule  in  Barratt  v.  Price  casts  his  debts  on  the . 
sheriff,  and  if  Lane's  right  is  affirmed,  a  fraudulent  debtor  may 
suffer  judgment  to  an  accomplice  for  any  sum  which  the  sheriff 
would  be  likely  to  pay,  and  if  a  capias  is  lodged  in  that  suit,  and 
then  an  arrest  by  trespass  in  another  suit,  according  to  the  formula 
given  above,  be  added,  the  sheriff  is  fixed,  and  must  pay  the 
judgment  debt,  unless  he  can  unraTel  the  conspiracy  in  time. 

The  rule,  bad  in  its  results  to  creditors,  works  extreme  iniquity, 
if,  as  above  suggested,  it  exposes  the  sheriff  to  be  a  victim  for  un- 
measured loss  in  case  one  of  the  agents,  whom  he  is  obliged  to 
employ  in  matters  of  intricacy  and  importance,  deviates  from  his 
duty  by  mistake  or  corruption.  If  the  principles  in  Thurland^s 
Coie  had  been  acted  on,  viz.  that  wrong  is  properly  checked  by 
prohibiting  advantage  from  it,  and  commanding  compensation  for 
it,  and  that  a  wrong  thus  disposed  of  is  at  an  end,  so  that  the  law 
in  all  other  respects  should  take  its  course,  as  if  it  had  never  ex- 
isted, the  decision  in  Barratt  v.  Price  would  have  been  reversed. 
But  if  it  is  not  overruled,  still  th5  case  of  Lane  v.  Bacon  may  well 
be  distiiiguislied  from  it,  on  the  ground  that  tlie  arrest  in  Nokes  v. 
Price  was  taken  to  be  a  wilful  intentional  trespass  in  the 
execution  of  a  *  valid  writ,  while  the  arrest  in  Arambura  v.  *  621 
Bacon  was  a  trespass  by  mistake  of  the  sheriff,  intending  to 
do  his  duty,  and  deceived  by  a  void  writ. 

In  Collins  v.  Yewens  it  is  suggested  that  the  rule  in  Barratt  v. 
Price  is  useful  to  check  intentional  arrests  by  trespass,  this  being 
the  only  ground  of  expediency  suggested,  but  this  reason  has  no 
application  to  an  unintentional  trespass  arising  from  a  mistake. 
In  case  of  an  arrest  under  a  writ  ex  facie  valid,  in  reality  void,  all 
detainers  are  lawful ;  the  case  of  an  arrest  under  a  writ  void  ex 
facie^  but  supposed  to  be  valid,  is  more  analogous  to  the  latter  class 
of  cases  than  to  the  class  where  a  trespass  is  intentionally  committed 
in  executing  the  writ,  as  in  Nokes  v.  Priccj  which  led  to  the  decision 
in  Barratt  v.  Price.  This  distinction  is  sufficient  to  protect  the 
sheriff  in  this  case ;  and  if  the  remarks  I  have  made  to  show  that 
Barratt  v.  Price  should  be  overruled  are  not  sufficient  for  that 
purpose,  they  may  be  sufficient  to  show  that  it  should  not  be  ex- 
tended beyond  the  limits  of  the  judgment  given.  But  if  Barratt 
V.  Price  is  an  erroneous  decision,  a  great  purpose  of  a  Court  of 
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error  is  fulfilled  by  overruling  it,  instead  of  recognising  it,  and  dis- 
tinguishing from  it. 

Witli  respect  to  your  Lordships'  third  question,  whether  there 
was  any  evidence  for  the  jury  that  the  plaintiffs  in  error  were 
guilty  of  a  breach  of  duty  toward  the  defendants  in  error  in  ar- 
resting Bacon  under  Arambura's  writ,  my  answer  is  in  the  negative. 
I  think  there  was  not.  The  facts  relating  to  this  question  are  these 
—  [Iiis  Lordship  stated  them.]  The  only  evidence  of  negligence 
in  the  sheriff  was  the  omission  of  the  clerk  to  perceive  the  absence 
of  the  second  seal  before  he  granted  the  warrant  on  Arambura's 
writ  to  Pearce's  clerk ;  and  the  only  person  whose  interest  was 
^ '  affected  by  that  negligence  was  Bacon,  who  obtained  this 
*  522  *  false  imprisonment  thereby.  Upon  these  facts  at  the  first 
trial  the  Judge  ruled  tliat  they  proved  actionable  negligence 
towards  Lane,  and  this  was  held  erroneous  in  the  Exchequer  Cham- 
ber, because  it  was  a  question  for  the  jury,  whether  the  omission 
to  perceive  the  absence  of  the  second  mark  showed  such  a  want  of 
reasonable  care  as  to  be  actionable.  On  the  second  trial  the  ques- 
tion is  left  to  the  jury  in  form,  but  without  any  statement  of  the 
law  on  the  point,  and  without  ahy  application  of  the  evidence  to 
the  law  of  the  case. 

In  support  of  my  answer,  that  there  was  no  evidence  of  any 
breach  of  duty  towards  Lane  upon  the  part  of  the  sheriff,  it  is 
necessary  to  ascertain  what  were  the  rights  and  duties  between 
Lane  and  the  sheriff,  which  depended  on  the  writ.  A  party  leav- 
ing a  writ  with  the  sheriff  is,  strictly,  a  principal  dealing  with  an 
agent.  The  sheriff  must  execute  according  to  his  instructions,  and 
in  this,  as  in  all  cases,  his  duty  is  placed  between  opposite  perils. 

If  the  writ  is  left,  with  orders  not  to  execute,  and  the  sheriff 
arrests,  he  is  a  wrongdoer.  Barker  v.  St,  Quintin^  Howard  v. 
Caxity  ;  ^  if  it  is  left  to  be  returned  non  inventM,  it  must  lie ;  and 
the  sheriff  ought  not  to  issue  a  warrant  or  arrest ;  but  if  the  de- 
fendant is  brought  in,  or  chooses  to  come  in,  tlie  sheriff  must 
arrest ;  Binks  v.  Mann  and  another.  The  leaving  a  writ  to  be 
handed  over  from  one  sheriff  to  another,  without  information  or 
application  for  warrant,  did  not  create  any  duty  to  issue  a  warrant, 
or  to  inquire  after  Bacon,  still  less  to  arrest  any  person  merely 
from  the  name  of  Anthony  Bacon. 

The  Judge  expressed  himself  as  if  the  attorney  for  Arambura, 

^  12  M.  &  W.  441.  *  2  Dowl.  &  L.  115. 
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leaving  a  void  writ  against  Anthony  Bacon,  with  address 
and  description,  and  requesting  an  immediate  *  warrant  *  528 
thereon,  with  full  information  of  identity,  created  some 
duty  towards  Lane  which  did  not  exist  before,  and  which  was 
broken  by  issuing  a  warrant  for  Arambura  ;  and  the  notion  seems 
to  have  been,  that  the  sheriff  not  only  should  have  found  out  that 
Arambura's  writ  was  void,  but  also  should  have  perceived  by  intui- 
tion, that  the  Anthony  Bacon  sued  by  Arambura  must  be  the  de- 
fendant sued  by  Lane ;  and  because  Arambura  applied  for  a  war- 
rant, he  should  have  spontaneously  issued  another  warrant  at  the 
suit  of  Lane,  against  the  unknown  Anthony  Bacon,  and  arrested 
him  at  the  hazard  of  being  able  to  prove  his  identity.  This,  I 
submit,  was  a  mistaken  notion,  for  the  act  of  Arambura  did  not 
affect  in  any  way  the  duty  of  the  sheriff  to  Lane.  Also  the  ruling, 
that  the  sheriff  had  a  duty  to  perform  towards  all  persons  leaving 
writs  in  the  office,  was  a  mistake,  if  it  meant  that  he  had  the  same 
duty  towards  all,  although  the  instructions  and  information  in  re- 
spect of  each  writ  might  differ ;  but  if  it  meant  that  the  sheriff  had 
a  different  duty  according  to  the  circumstances,  such  an  explanation 
would  have  shown  that  Arambura's  application  for  a  warrant  was 
no  evidence  of  any  duty  to  issue  a  warrant  for  Lane.  If  Aram- 
bura had  not  applied,  there  is  no  reason  for  saying  that  Bacon 
would  have  been  arrested  at  the  suit  of  Lane.  If,  in  consequence 
of  Arambura's  application,  he  was  arrested  and  lawfully  dis- 
chai^ed,  he  was  not  arrested  at  the  suit  of  Lane ;  and  Lane's  posi- 
tion was  not  prejudiced  or  altered  by  Arambura's  act,  and  so 
Arambura's  interference  was  no  evidence  of  a  breach  of  duty  to- 
wards Lane.  This  is  one  ground  for  my  answer  to  this  question 
in  the  negative. 

Another  ground  for  this  answer  is  the  same  as  that  in  respect  of 
which  a  ventre  de  novo  was  granted  in  the  Exchequer  Chamber 
after  the  former  trial;  there  the  Court,  speaking  of  the 
sheriff's  omission  to  perceive  the  absence  *  of  the  mark  *  524 
which  is  necessary  for  the  validity  of  a  capias  ad  respon- 
dendum^ said  it  should  be  left  to  the  jury  to  consider  whether  that 
was  evidence  of  such  want  of  reasonable  care  as  to  be  actionable ; 
I  understand  by  this  that  the  Court  adjudged  that  the  mere  fact  of 
the  omission  to  perceive  the  absence  of  the  mark  was  not  sufficient 
evidence  from  which  the  jury  ought  to  infer  a  breach  of  duty  to- 
wards Lane.    I  think  that  the  fact  by  itself  was  not  evidence  of 
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such  want  of  reasonable  care  in  the  sheriff  as  to  give  Lane  a  cause 
of  action  ;  and  although  the  case  was  sent  down  in  order  that  this 
matter  should  be  considered  bj  the  jury,  and  it  was  in  form  left  to 
the  jury,  yet  the  Judge,  in  the  summing  up,  stated  to  the  jury  that 
the  sheriff  could,  with  reasonable  care,  have  discovered  the  writ  to 
be  void.  The  evidence  on  this  point  is  the  same  as  on  the  former 
trial ;  the  summing-up  is  substantially  the  same ;  the  omission  to 
detect  the  deception  by  the  counterfeit  writ  is  the  sole  ground  for 
imputing  actionable  negligence  towards  Lane.  I  cannot  perceive 
tliat  it  is  any  evidence  for  the  jury  at  all,  much  less  can  it  be  suf- 
ficient to  justify  the  verdict  for  the  plaintiff;  and  therefore,  on  this 
second  ground  the  answer  in  the  negative  to  the  third  question  is 
supported. 

To  the  fourth  question  my  answer  is  in  the  negative'.  The 
omission  to  enter  judgment  for  the  defendant  upon  so  much  of  the 
general  issue  as  is  found  for  him  makes  the  judgment  imperfect; 
but  as  there  is  no  defect  in  the  finding  of  the  jury,  there  is  no 
ground  for  setting  aside  the  verdict,  and  sending  the  case  to  an- 
other jury. 

To  the  last  question  my  answer  is  in  the  negative  ;  there  is  uo 
such  inconsistency  in  the  findings  as  to  preclude  a  judgment  on 
the  whole  record. 

*  525  ♦  Mr.  Justice  Wiohtman.  —  My  Lords,  it  appears  in  this 
case  that  the  plaintiffs  in  error,  holding  the  office  of  sheriff 
of  Middlesex,  had  in  their  hands,  as  sheriff,  for  the  purpose  of  ex- 
ecution, a  writ  of  ca.  sa,  at  the  suit  of  the  defendants  in  error, 
against  one  Anthony  Bacon,  without  any  indication  of  his  place  of 
abode,  or  any  information  as  to  where  he  was  likely  to  be  found. 
Whilst  tliis  writ  was  in  the  hands  of  the  sheriff,  unexecuted  for 
want  of  necessary  information,  a  writ  of  capias  to  hold  Bacon  to 
bail  in  an  action  in  the  Court  of  Exchequer,  at  the  suit  of  one 
Arambura,  was  delivered  to  the  sheriff  to  be  executed.  In  this 
process  at  the  suit  of  Arambura  the  defendant's  place  of  abode 
was  mentioned,  and  a  warrant  was  made  out  upon  it,  and  Bacon 
was  found  at  the  place  indicated,  and  taken  into  custody  by  the 
sheriff's  officer ;  at  this  time,  the  writ  of  ca.  sa.  at  the  suit  of  the 
'  defendants  in  error  was  in  the  hands  of  the  sheriff,  but  no  warrant 
had  been  granted  by  the  sheriff  under  it. 

The  writ  at  the  suit  of  Arambura  was  in  the  form  prescribed  by 
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the  Act  of  Parliament,  and  appeared  in  all  respects  regular  upon 
the  face  of  it,  except  that  it  had  not  the  signature  of  the  signer  of 
writs  of  the  Court  of  Exchequer,  though  it  had  the  seal  of  that 
Court  upon  it.  It  appears  that,  by  the  practice  of  the  Court  of 
Exchequer,  writs  of  ca,  sa.  and  fi,  fa.  do  not  require  the  signature 
of  the  signer  of  writs,  and  that  tlie  writ  of  capias  to  hold  to  bail  is 
the  only  writ  from  that  Court  which  does  require  it. 

Assuming,  as  seems  to  have  been  assumed  in  the  Court  below, 
and  upon  the  argument  before  your  Lordships,  that  the  omission 
of  the  signature  of  the  clerk  was  not  merely  an  irregularity,  but 
such  a  defect  as  made  it  bad  upon  the  face  of  it,  will  the  arrest 
under  that  bad  writ  be  available  as  an  arrest  under  the  good  writ 
at  the  suit  of  the  defendants  in  error,  which  the  sheriff  had 
in  his  hand  at  the  time  *  to  be  executed  ?  The  general  *  526 
rule  of  law  is,  that  if  a  sheriff  has  several  writs  against  the 
same  person,  and  arrests  him  on  one,  he  is  to  be  considered  as 
arrested  and  in  custody  on  all.  In  Barrack  v.  Newton^  Mr.  Jus- 
tice Patteson  says :  '^  If  a  man  is  taken  on  the  only  writ  in  the 
sheriff's  office,  and  that  is  bad,  detainers  lodged  afterwards  are 
also  bad  ;  but  if  there  be  fifty  writs  in  the  office,  and  the  sheriff 
arrests  on  one,  the  supposition  of  law  is,  that  he  arrests  on  all  at 
once,  and  if  one  be  bad,  the  rest  are  not  vitiated,  unless  the  sheriff 
himself  has  been  guilty  of  some  misconduct."  In  Robinson  v. 
Yewens^  Mr.  Baron  Parke,  admitting  the  general  rule,  observes, 
"That  the  case  of  Barratt  v.  Price  introduced  a  very  reasonable 
and  proper  distinction,  that  the  first  arrest  must  not  have  been 
illegal  by  the  wrongful  act  of  the  sheriff." 

Both  these  very  learned  Judges  appear  to  have  been  of  opinion 
that  the  general  rule  obtains,  unless  the  first  arrest  is  rendered 
illegal  by  some  misconduct  or  wrongful  act  of  the  sheriff  himself. 
In  Barratt  v.  Priced  which  it  is  said  introduced  the  distinction, 
the  defendant  was  ordered  to  be  discharged  from  a  detainer,  on 
the  ground  that  the  arrest,  which  was  made  in  another  action,  was 
fraudulent  on  the  part  of  the  sheriff's  officer.  Lord  Chief  Justice 
Tindal,  in  giving  the  judgment  of  the  Court  in  that  case,  observes, 
after  stating  the  general  rule,  that  ^'  a  detainer  will  hold  good 
though  the  Court  may,  upon  collateral  grounds,  unconnected  with 
the  act  of  the  sheriff,  order  the  party  to  be  discharged  from  the 
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first  arrest ;  but  where  the  sheriff  has  by  his  own  act  illegally 
arrested  the  defendant,  the  defendant  is  not  in  custody  under  the 
first  writ." 

In  all  these  cases  it  seems  to  have  been  considered  neces- 
sary, in  order  to  take  a  case  out  of  the  general  rule, 
*  527  *  that  there  must  have  been  some  misconduct  on  the  part 
of  the  sheriff  which  rendered  the  first  arrest  illegal  on  that 
ground.  The  first  arrest  being  illegal  by  reason  of  some  defect 
collateral  to  the  act  of  the  sheriff  himself,  will  not  prevent  the 
operation  of  the  general  rule. 

If  that  be  so,  how  stands  the  present  case  ?  Was  the  arrest 
under  Arambura's  writ  illegal  by  some  collusion,  fraud,  or  mis- 
conduct of  the  sheriff  himself,  or  of  his  officer,  which  is  the  same 
thing?  The  illegality  was  by  reason  of  the  omission  of  the  signa- 
ture of  the  signer  of  writs,  with  which  breach  of  regularity  the 
sheriff  had  nothing  to  do  ;  but  it  may  be,  that  if  he  knew  of  the 
defect,  but  nevertheless  thought  fit  to  act  upon  process  which  he 
knew  to  be  bad,  the  arrest  would  be  inoperative  as  an  arrest  under 
the  other  writs,  by  reason  of  the  sheriff's  own  personal  default. 
There  was  no  evidence  whatever  that  the  sheriff  or  his  officer,  knew 
of  the  defect,  and  it  may  then  be  asked,  as  it  has  been,  whether  it 
is  a  defect  which  the  sheriff  ought  to  have  known,  and  therefore, 
whether  he  was  not  guilty  of  misconduct  in  acting  upon  a  writ 
which  he  ought  to  have  known  was  bad. 

If  Arambura's  writ  had  not  been  in  the  form  prescribed  in  the 
Act  of  Parliament,  that  might  have  been  a  defect  which  it  would 
have  been  a  default  in  the  sheriff  not  to  have  noticed,  as  the  form 
of  the  writ  would  have  been  in  violation  of  the  general  law  of  the 
land.  But  how  or  why  is  the  sheriff  to  know  that  the  Court  of 
Exchequer  requires  a  particular  form  to  be  observed  with  respect 
to  writs  of  capias  to  hold  to  bail,  which  it  does  not  require  for  other 
writs,  and  which  is  not  required  by  the  statute  which  gives  it  ? 
The  sheriff  may  have  had  many  writs  of  ea,  sd,  and  fi.  fa,  from 
the  Court  of  Exchequer  to  execute,  all  having  upon  them  the  seal 
of  the  Court,  but  none  having  the  signature  of  any  officer 
*  528  of  the  Court ;  and  how  is  he  to  *  know  that  a  capias  to  hold 
to  bail  from  that  Court,  lyhich  has  the  seal  of  the  Court 
upon  it,  and  which  is  in  the  form  prescribed  by  the  Act,  is  bad,  be- 
cause it  has  not  upon  it  a  signature  which  he  never  saw  upon  any 
other  writ  issuing  from  that  Court  ?    But  it  is  said  that  he  might, 
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by  using  reasonable  care  and  diligence,  have  discovered  the  de- 
fect. What  was  the  care  and  diligence  that  he  ought  to  have 
used,  and  which  might  have  enabled  him  to  discover  an  error 
of  which  he  was  otherwise  wholly  unaware,  I  am  at  a  loss  to 
know. 

The  writ  at  the  suit  of  Arambura  being  bad  from  a  defect  in  the 
writ  itself,  would  afford  no  ground  of  defence  to  the  sheriff  in  an 
action  at  the  suit  of  Bacon,  who  would  be  entitled  to  be  discharged 
from  custody  under  that  writ ;  but  as  the  discharge  would  be  upon 
grounds  collateral  to  any  breach  of  duty  by  the  sheriff  himself,  if, 
as  I  think  was  the  case,  he  was  not  guilty  of  any  negligence  or 
default ;  it  appears  to  me,  that  Bacon  was  in  the  lawful  custody  of 
the  sheriff,  under  the  writ  of  the  defendants  in  error,  upon  the 
authority  of  the  cases  to  which  I  have  referred,  and  I  therefore 
answer  the  first  question  proposed  by  your  Lordships  in  the  affirm- 
ative :  that  Bacon  was  in  the  lawful  custody  of  the  sheriff,  under 
the  valid  writ  at  the  suit  of  the  defendants  in  error,  which  was  in 
the  sheriff's  hand  when  Bacon  was  arrested  upon  the  invalid  writs 
at  the  suit  of  Arambura. 

If,  however,  Bacon  was  not  in  the  lawful  custody  of  the  sheriff 
under  the  valid  writ  when  he  was  arrested  at  the  suit  of  Arambura, 
I  am  of  opinion,  upon  the  authority  of  the  cases  to  which  I  have 
referred,  that  he  was  not  in  their  lawful  custody  when  brought 
before  Mr.  Justice  Goltman  ;  and  I  therefore  answer  your  Lord- 
ships' second  question  in  the  negative. 

I  do  not  find  any  evidence  for  the  jury,  that  the  sheriff 
*  was  guilty  of  a  bieach  of  duty  towards  the  defendants  in  *  529 
error,  in  arresting  BacOn  under  Arambura's  writ:  there 
was  no  evidence  that  the  sheriff  or  his  officers  knew  of  the  defect 
in  Arambura's  writ;  nor  do  I  think  there  was  any  negligence 
in  not  finding  it  out,  for  the  reasons  I  have  already  mentioned  ; 
and  I  therefore  answer  your  Lordships'  third  question  in  the 
negative. 

With  respect  to  the  fourth  question  proposed  by  your  Lordships, 
U  appears  to  me  that  the  omission  of  an  entry  that  the  plaintiffs  in 
error  go  without  day,  as  to  so  much  of  the  matter  charged  against 
them  as  was  found  for  them  on  the  plea  of  not  guilty,  being  only 
form,  and  amendable  by  the  Statutes  of  Jeofails,  as  the  misprision 
of  the  clerk  is  no  ground  of  error.  That  it  is  amendable  as  a 
clerical  error  appears  from  the  case  of  JSverard  v.  Bosvile,  cited  in 

[408] 


*529  GASES  IN  THK  HOUSE  Of  LOBDS. 

Elluon  V.  UUison.^    Th  e  fourth  question  proposed  by  your  Lord- 
ships I  therefore  answer  in  the  negative. 

Tlie  last  question  proposed  by  your  Lordships  is  one  of  some 
difficulty. 

The  declaration  contains  two  breaches :  the  first,  that  the  sheriff 
did  not,  nor  would,  during  a  long  space  of  time,  to  wit,  three 
weeks  after  the  ca.  sa.  at  the  suit  of  the  defendants  iu  error  had 
been  delivered  to  them,  and  altliough  a  reasonable  time  for  tlutft 
purpose  had  elapsed,  take  Bacon  under  that  ca.  «a.,  though  he  was 
during  all  that  time  within  the  bailiwick.  And  the  second  breach 
is,  that  the  sheriff  afterwards,  and  at  the  end  of  the  said  space  of 
time,  did  not  take  Bacon  under  tlie  ca.  «a.,  but  took  him  under 
the  false  pretence  of  another  writ. 

The  jurors  have  found  that  the  sheriff  was  guilty  of  the  first 

breach,  but  not  guilty  of  the  second ;  and  they  have  also 

*  580   found  on  the  seventh  issue  joined  upon  the  matters  *  alleged 

in  the  second  breach,  that  the  sheriff  did  take  Bacon  under 

the  false  pretence  of  the  other  writ,  as  alleged. 

The  damages  are  only  assessed  upon  the  first  breach,  and  the 
inconsistency  in  the  findings  upon  the  second,  may  not  be  very 
material,  as  the  defendants  in  error  claim  nothing  now  under  the 
second  breach,  and  rest  their  case  upon  the  first  breach,  the  finding 
upon  which,  looking  at  the  pleadings  and  the  record,  apart  from 
the  bill  of  exceptions,  is  perfectly  oonsisteat  with  the  finding  of 
not  guilty  upon  the  second  breach. 

But  if  the  whole  record,  including  the  bill  of  exceptions,  and 
the  evidence  and  matters  therein  stated,  are  considered,  the  finding 
the  sheriff  guilty  upon  the  first  breach,  and  not  guilty  upon  the 
second,  does  appear  to  raise  an  inconsistency  which  may  render  a 
venire  de  novo  necessary. 

The  first  breach  might  have  been  supported  by  evidence  which 
showed  that  the  sheriff  might  have  arrested  Bacon  under  the  ca. 
sa.  of  the  defendants  in  error,  without  any  reference  to  the  writ 
of  Arambura,  or  before  the  sheriff  arrested  Bacon  under  that 
writ ;  but  there  is  no  evidence  of  any  breach  of  duty  except  that, 
which  is  alleged  to  have  occurred  in  arresting  Bacon  under  Aram* 
bura's  writ,  which  is  the  default  charged  in  effect  in  the  second 
breach,  which  is  for  arresting  Bacon  under  the  false  pretence  of 
another  writ  (Arambura's)  which  had  no  existence  in  reality, 

^  T.  Raym.  8S. 
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▼hereby  the  sheriff  was  unable  to  take  or  detain  him  under  the 
vrit  of  the  defendants  in  error,  and  was  obh'ged  to  let  him  depart 
from  their  custody.  All  this,  which  is  alleged  in  the  second  breach, 
is  negatived  by  the  finding  of  the  jury  upon  the  plea  of  not  guilty 
to  the  second  breach  ;  and  it  is  difficult  to  reconcile  that  finding 
with  the  case  of  the  defendants  in  error  as  it  appears  upon  the 
record,  inctading  the  bill  of  exceptions,  and  with  their  case  as  it 
was  argued  before  your  Lordships.  Whether  that  finding 
was  *  really  intended,  or  was  entered  as  it  is  l^  mistake,  I  *  681 
know  not ;  but  I  should  suspect  the  latter,  as  it  seems  quite 
inconsistent  with  the  finding  upon  the  seyenth  issue,  and  as  it 
seems  to  me  hardly  consistent,  under  all  the  circumstances  of  the 
case,  with  the  finding  upon  the  first  breach.  I  am,  therefore,  upon 
the  whole,  disposed  to  think  that  upon  that  ground  there  ought 
to  be  a  venire  de  novo. 

Mr.  Justice  Cresswell.  —  In  order  to  answer  the  first  question 
proposed  by  your  Lordships,  it  is  necessary  to  consider  what  was 
the  effect  (if  any)  of  tlie  caption  said  to  have  been  made  at  the 
suit  of  Arambura.  No  writ  issued  at  his  suit;  the  instrument 
taken  to  the  sheriff's  office  was  not  a  writ ;  it  gave  the  sheriff  no 
authority  to  grant  a  warrant  to  take  the  person  of  Bacon,  and  he 
ought  to  have  known  that.  The  sheriff  therefore  in  granting  that 
warrant  acted  of  his  own  wrong,  and  the  warrant  gave  no  legal 
authority  to  the  bailiff.  The  caption  was  just  as  illegal  as  if  the 
sheriff,  without  having  received  any.  document  or  instructions 
whatever,  had  ordered  an  officer  to  take  him.  At  that  time  Bacon 
was  certainly  unlawfully  imprisoned.  There  is  no  authority  for 
saying  that,  on  such  illegal  caption  being  effected,  he  was  imme- 
diately in  lawful  custody  under  the  valid  ca.  sa.  issued  at  the  suit 
of  Lane.  When  there  are  several  valid  writs  in  the  sheriff's 
hands  against  the  same  person,  the  sheriff  may  take  the  party 
under  any  one,  and  by  so  doing  he  in  effect  takes  him  under  all, 
for  all  immediately  operate  as  detainers ;  but  unless  he  takes  him 
under  one,  he  certainly  cannot  be  said  to  take  him  under  all. 
Here  the  officer  did  not  take  him  under  any  writ.  How,  then,  can 
it  be  said  that  he  took  him  under  the  writ  at  the  suit  of  Lane  ?  I 
am  of  opinion  that  it  cannot  be  so  held  either  on  principle  or 
authority. 

*npon  the  second  question.  —  Although  not  in  lawful    *532 
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custody  immediatelj  on  being  taken,  was  ho  In  l&wful  cus- 
tody at  the  suit  of  Lane  when  brought  before  Mr.  Justice  Colt- 
man  ?  In  answering  this  question,  I  will  assume  that  the  case  is 
the  same  as  if  the  sheriff  had  actually  claimed  to  take  him  under 
this  writ  when  in  his  custody.  The  original  taking  was  undoubt- 
edly unlawful,  being  without  any  writ  or  warrant  granted  upon  a 
writ.  The  supposed  second  caption  or  actual  detention  afterwards 
by  virtue  of  Lane's  writ  must  therefore  be  subject  to  the  same 
considerations,  whqther  that  writ  was  lodged  with  the  sheriff 
before  or  after  the  original  taking. 

Now  in  Barrack  v.  Newton  ^  Mr.  Justice  Patteson  says :  "  If  a 
man  is  taken  on  the  only  writ  in  the  sheriffs  office,  and  that  writ 
is  bad,  detainers  lodged  afterwards  are  also  bad."  But  the 
original  taking  being  without  any  writ  must  be  at  least  as  illegal 
as  under  a  bad  writ,  and  therefore  the  subsequent  detainer  under 
Lane's  writ  must,  according  to  Mr.  Justice  Patteson's  rule,  be  bad 
also. 

But  this  point  was  determined  long  before  the  case  of  Barrack 
V.  Newton,  by  the  Court  of  Exchequer,  in  Barlow  v.  Sall,^  and  by 
Lord  Eldon  in  Hz  parte  Boss.^  Boss,  a  bankrupt,  during  his  at- 
tendance at  a  meeting  of  the  commissioners  to  pass  his  examinar 
tion,  was  arrested,  and  several  other  writs  were  lodged  in  the 
secondary's  office,  some  before  and  some  after  the  arrest.  Upon  a 
petition  for  his  discharge  being  discussed.  Lord  Eldon  said  :  "  It 
has  been  repeatedly  determined  that  if  the  arrest  is  bad  all  the 
other  writs  are  rendered  inoperative  as  detainers,  nor  can  there  be 
any  difference  whether  such  writs  were  lodged  before  or  after  the 
arrest ;  it  is  the  arrest  alone  that  gives  efficacy  to  the  de- 
*533  tainers,  and  if  it  be  illegal  it  can  give  effect  *to  nothing." 
It  has  been  supposed  that  the  case  of  Ux  parte  BosSj  and 
some  others  of  the  same  kind,  might  be  explained  and  disposed  of 
by  the  consideration  that  they  were  founded  on  the  privilege  of  the 
party  arrested,  which  would  equally  protect  him  against  all  writs 
in  the  sheriff's  office  at  the  time.  But  that  observation  would  not 
apply  to  writs  lodged  after  the  caption,  and  the  writ  now  under 
consideration  must  be  for  this  purpose  considered  as  lodged  after 
the  taking.  If  the  plaintiffs  in  error  rely  on  its  having  been  issued 
and  lodged  before,  that  can  only  be  to  take  advantage  of  the 

M  Q.  B.  529.  •  1  Rose,  260. 
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original  taking,  which  has  been  already  disposed  of,  and  which, 
for  the  purpose  of  this  question,  is  assumed  to  be  such  that  it 
would  not  give  eflFect  to  other  writs  in  the  sheriflF's  office. 

Barratt  v.  Price  ^  is  another  direct  authority  on  this  point ;  nor 
can  I  find  any  decision  that  where  a  party  has  been  arrested  by  a 
sheriff  acting  illegally,  his  detention  by  virtue  of  another  writ  in 
the  sheriff's  office  can  be  justified. 

In  Bobinson  v.  Yewens^  Mr.  Baron  Parke  says :  "  The  old  rule 
was,  that  if  the  sheriff  had  several  writs  against  the  same  party, 
and  arrested  him  on  one  of  them,  he  was  to  be  considered  as  in 
custody  on  all.  The  case  of  Barratt  v.  Price  introduced  this  very 
proper  and  reasonable  distinction,  that,  in  order  that  that  conse- 
quence should  follow,  the  first  arrest  must  not  have  been  illegal 
by  the  wrongful  act  of  the  sheriff."  He,  therefore,  as  did  the  rest 
of  the  Court  of  Exchequer,  recognised  the  soundness  of  the  de- 
cision in  Barratt  v.  Price,  although  ho  considered  that  it  had  intro- 
duced a  distinction.  I  doubt  whether  that  very  learned  person 
was  correct  in  ascribing  to  the  Court  of  Common  Pleas  ^he  intro- 
duction of  any  new  doctrine.  It  seems  to  me  that  the  rule 
upon  which  the  Court  acted  in  Bobinson  *  v,  Yewens,  Bar-  *  534 
rack  V.  Newton,  and  in  JEggington^s  Case,  viz.  that  where  a 
first  arrest  could  not  be  sustained,  by  reason  of  some  irregularity 
in  the  writ,  or  misconduct  in  some  person  not  affecting  the  sheriff, 
the  party  arrested  might  be  well  detained  or  taken  under  another 
writ  to  which  the  objection  did  not  apply,  was  rather  an  exception 
out  of  the  generality  of  the  rule  laid  down  in  the  cases  of  Barlow 
V.  Hall  and  ^  parte  Ross,  Prom  the  first  of  those  decisions  un- 
til the  present  case  arose,  the  doctrine  there  laid  down  has  never 
been  questioned  by  the  Courts  in  Westminster  Hall  ;  and  I  think 
we  ought  not  now  to  depart  from  it,  unless  it  can  be  shown  that  it 
violated  some  legal  principle.  The  only  principle  that  can  be  said 
to  have  been  violated  is,  that  the  plaintiff  below  (Lane)  had  a  right 
to  have  his  writ  executed  against  Bacon,  and  that  the  sheriff  could 
not  deprive  him  of  that  right  by  taking  Bacon  wrongfully.  The 
argument  is  plausible,  but  founded  on  a  fallacy  as  to  the  right  of 
Lane ;  his  right*  was  to  have  Bacon  taking  according  to  law,  not 
contrary  to  law ;  if  the  sheriff  could  have  executed  the  writ  ac- 
cording to  law,  and  he  neglected  to  do  so,  the  remedy  is  against 
the  sheriff;  Lane  had  no  right  to  obtain  compensation  for  the  sher- 
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iff's  neglect^  bj  haying  B^con  taken  and  detained  contrary  to  law. 
But  then  it  is  said,  that  although  the  sheriff  may  have  acted  ille- 
gally in  taking  Bacon,  who  may  sue  him  for  the  wrong,  the  defend- 
ants in  error  under  whose  writ  of  ca.  sa.  he  was  detained,  were 
entitled  to  have  him  so  detained,  applying  to  writs  of  execution 
against  the  person  that  iprhich  appears  to  have  been  said  by  Little- 
ton and  others  as  to  writs  of  fi.  fa.  in  the  Year  Book  18  Edw.  4, 
4  a,  pi.  19 :  ^'  That  the  sheriff  cannot  break  the  defendant's  house 
by  force  of  a^./a.,  but  he  is  a  trespasser  by  the  breaking,  and  yet 

the  execution  which  he  then  doth  in  the  house  is  good." 
*  535    There  are  *  other  dicta  in  the  books  to  the  same  effect,  but 

I  do  not  find  that  it  has  ever  been  solemnly  decided,  and  I 
cannot  but  consider  that  it  is  still  an  open  question,  and  at  all 
events  it  has  never  been  extended  to  process  against  the  person 
since  the  decision  of  ThurlancPa  Case^  .and  it  is  directly  at  vari- 
ance with  all  the  modern  decisions  that  have  been  referred  to. 
For  these  reasons,  it  seeips  to  me  that  when  the  plaintifi  in  error 
brought  Bacon  before  Mr.  Justice  Coltman,  he  was  not  in  their 
lawful  custody  at  the  suit  of  the  defendant  in  error. 

Upon  the  third  question^  I  ajQi  .of  opinion  that  the  plaintiffs  in 
error  were  guilty  of  a  breach  of  duty  towards  the  defendant  in 
error  in  not  arresting  Bacon  under  his  writ ;  if  they  had  arrested 
him  in  the  first  instance  under  that  writ,  they  would  not  have  been 
guilty  of  any  breach  of  duty  by  claiming  to  take  him  at  the  suit 
of  Arambura  also ;  by  taking  him  at  the  suit  of  Arambura,  and 
not  under  Lane's  writ,  the  plaintifis  in  error  were  guilty  of  a 
breach  of  duty,  for  the  sheriff  (ha4  due  care  been  taken)  must 
have  known  that  the  pretended  writ  at  the  suit  of  Arambura  was 
a  nullity.  Every  suitor  who  lodges  a  writ  with  the  sheriff  has  a 
right  to  have  it  duly  and  legally  executed.  If  the  sheriff  has 
several  writs,  he  effectually  executes  all  by  a  caption,  legally  made 
under  one ;  but  if  he  negligently  makes  an  unlawful  caption,  not 
under  any  one  of  those  wrjts,  he  is  guilty  of  ft  breach  of  duty 
towards  each  party  whose  writ  remains  unexecuted,  for  the  very 
caption  complained  of  shows  fJifit  the  sheriff  had  information 
which  would  h^ve  enabled  hin^  to  make  a  legal  caption,  and  so  to 
have  executed  Lope's  writ. 

Upon  the  other  questions  proposed  by  your  Lordships,  I  concur 
with  the  opinpns  already  e:i^pjres^ed  by  my  brethren* 

^  Dyer,  241  6,  244  h. 

[408] 


HOOPEB  V.  LANE.  *586 

*  Mb.  Justice  Colerfdoe,  having  fully  stated  the  facts,  the  *  536 
pleadings,  and  the  direction  given  to  the  jury,  said :  The 
finding  of  the  juiy  on  the  second  trial  makes  it  now  material  only 
to  consider  whether  Lord  Denman  and  the  Court  below  were  right 
in  their  judgment,  that  there  had  been  no  arrest  at  the  suit  of  the 
plaintiffs.  Substantially,  the  question  thus  raised  will  be  found  to 
turn  on  this :  Under  what  circumstances  is  an  arrest  in  fact  by  the 
sheriff  at  the  suit  of  one  plaintiff  to  be  considered  as  in  fact,  or  to 
enure  in  law,  as  an  arrest  at  the  suit  of  any  other  plaintiff,  who, 
at  the  time  of  such  arrest,  or  during  the  imprisonment  under  it, 
has  lodged  a  ca.  «a.  in  the  sheriff's  office  ?  For  there  was  no  pre*- 
tenoe  for  saying  that  in  fact  and  by  intention  the  sheriff  arrested 
at  the  suit  of  the  plaintiffs  when  the  illegal  arrest  took  place  at  the 
suit  of  Ajrambura ;  and  with  a  view  to  understanding  the  direo- 
tion,  this  seems  right  to  be  stated,  for  it  follows  from  it  that  tlie 
Judge  at  Msi  Prius  and  the  Court  below  must  be  understood  to 
mean,  that  although  Bacon  was  in  bodily  restraint  by  the  act  of 
the  sheriff,  yet  such  restraint  was  not  attributable  to  the  writ  sued 
out  by  the  plaintiffs  in  any  such  sense  as  to  be  justifiable  under  it. 
Arrest  under  a  writ  Hmpliciter  means,  of  course,  a  lawful  arrest, 
which  that  writ  authorises,  and  will  maintain  the  continuance  of; 
if  it  be  meant  to  speak  of  it  in  any  other  sense,  the  qualification 
of  illegal  or  unautliorised  must  be  added. 

In  considering  the  question  thus  raised,  I  must  venture  to  pre- 
mise one  or  two  general  observations.  Much  has  been  said  as  to 
the  natural  right  of  the  plaintiff  in  execution,  and  what  is  required 
in  this  case,  in  order  to  do  justice  to  him.  Now  I  know  of  no 
other  right  which  a  plaintiff,  recovering  a  judgment  in  a  Court  of 
law,  has  to  satisfaction  by  imprisoning  his  debtor,  than  that 
which  the  *  municipal  law  gives  him.  Some  have  sup-  *587 
posed  that  the  creditors  of  an  insolvent  might,  by  the  Bo- 
man  law,  have  divided  his  body  among  them ;  some,  that  even  by 
our  law,  an  execution  creditor  may  detain  the  dead  body  of  his 
debtor  dying  in  prison.  Our  law  denies  the  power  of  imprison- 
ment in  execution,  if  the  debt  falls  below  a  certain  amount,  but  it 
gives  it,  wliere  it  gives  it  at  all,  equally  against  the  honest  and  un- 
fortunate as  against  the  fraudulent  debtor ;  and  it  gives  it  eqnally 
to  the  harsh  and  extortionate  as  to  the  equitable  creditor,  without 
regarding  circumstances. 

In  respect  of  mesne  process,  every  one  knows  how  importantly 
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the  powers  of  creditors  as  to  imprisonment  have  been  varied  from 
time  to  time.  The  whole  is  the  mere  positive  creation  of  the 
municipal  law.  If  the  plaintiff's  case  be  within  the  rule  which 
the  law  lays  down,  then  he  has  a  right :  if  it  be  not,  he  has  none. 
And  in  searching  what  tlie  rule  is,  it  can  serve  only  to  mislead  the 
judgment  to  assume  certain  natural  rights  or  equities,'  and  then 
infer  that  the  rule  of  law  must  be  that  which  secures  them,  in- 
stead of  examining  the  ordinary  sources  of  legal  information,  and 
ascertaining  from  them  what  the  rule  actually  is. 

Next,  I  will  observe,  that  in  this  examination  of  decisions  it  is  a 
duty  of  great  importance,  if  you  find  that,  for  a  considerable  period 
of  time,  coming  down  to  the  present,  certain  decisions  have  been 
accepted  as  laying  down  the  law,  have  been  referred  to  from  time 
to  time,  and  recognised  by  the  Courts,  and  acted  upon  by  those 
whom  it  particularly  concerns  as  their  guides,  not  to  disturb 
those  decisions,  even  if  you  doubt  whether  they  were  wisely  come 
to  originally,  and  might  perhaps  have  differed  from  tliem  if  you 
had  then  had  an  opportunity.  This  is  a  rule  essential  to  the 
*  538  certainty  of  the  law,  and  is,  I  think,  equally  binding  *  upon 
us  when  answering  questions  propounded  to  us  in  this 
House,  as  when  we  are  sitting  in  our  own  Courts.  However  large 
your  Lordships  may  consider  to  be  the  extent  of  the  discretion 
under  which  you  are  authorised  to  exercise  your  judicial  functions, 
—  as  to  which  I  say  nothing,  —  when  you  ask  us  what  the  law  is, 
we  are  to  answer  exactly  on  the  same  principle  as  that  on  which 
we  administer  it  in  our  own  Courts. 

Upon  these  principles,  I  proceed  to  consider  under  what  circum- 
stances a  party  de  facto  arrested  by  the  sheriff  at  the  suit  of  one 
person  is  to  be  considered  in  law  as  arrested  at  the  suit  of  any 
other,  who  at  the  time  of  such  arrest  had  placed  a  writ  against  his 
body  in  the  hands  of  the  sheriff.  The  principle  upon  which  this 
question  is  to  be  answered  is  formally  laid  down  in  the  case  of 
Barratt  v.  Priced  which  for  more  than  twenty  years,  according  to 
my  own  judicial  experience,  has  been  commonly  referred  to  as  the 
leading  case  on  the  subject.  It  is  this,  that  where  the  sheriff  has 
once  made  an  arrest,  valid  as  regards  himself  and  his  own  autho^ 
ity,  his  act  operates  as  an  arrost  at  the  suit  of  all  other  plaintiffs  in 
all  actions  in  which  he  holds  writs  against  the  party  at  the  time. 
He  could  do  no  more  than  go  through  the  form  of  several  arrests 

>  9  Bing.  566. 
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in  those  actions,  and  there  is  no  necessity  for  him  actt^m  agere^  that 
is,  to  arrest  again  the  defendants  whom  he  already  holds  arrested. 
But  when  the  act  he  has  done  is  one  on  which  he  cannot  stand,  is 
as  against  him  a  false  imprisonment,  an  illegal  arrest,  then  it  can- 
not operate  as  a  legal  arrest  under  any  other  writ  which  he  may 
bold.  And  this  distinction  seems  a  very  reasonable  one,  where 
the  sheriff  has  a  writ  good  on  the  face  of  it,  issues  a  lawful  warrant, 
and  causes  the  defendant,  not  being  privileged,  to  be  ar- 
rested in  a  place  not  *  privileged  by  the  officer  duly  armed  *  689 
with  the  warrant ;  he  has  strictly  obeyed  the  writ,  per- 
formed his  duty,  and  can  do  no  more.  It  may  be  that,  owing  to 
some  previous  misconduct  of  the  plaintiff,  of  which  he  knows  noth- 
ing, the  arrest  may  be  invalid  as  against  him,  but  that  will  not 
affect  the  sheriff;  his  act  will  still  have  its  full  effect  as  regards 
all  other  persons  for  whom  he  was  acting  at  the  same  time. 
On  the  other  hand,  if  the  sheriff  breaks  the  law  in  making  his 
original  arrest,  that  vice  taints  his  whole  proceeding,  otherwise 
the  same  act  must  be  considered  illegal  and  legal  at  the  same 
moment 

If  this  limitation  of  thp  rule  be  properly  laid  down,  there  can  be 
no  doubt  that  the  present  case  falls  within  it.  The  sheriff  could 
not  justify  the  arrest  of  Bacon,  for  the  only  warrant  which  he  had 
issued,  and  which  the  officer  held  and  acted  on,  was  founded  on  no 
writ ;  nothing  but  a  good  writ  could  be  the  sheriff's  justification, 
and  that  justification  was  wanting. 

Then  was  the  decision  in  Barratt  v.  Price  founded  on  any  sound 
principle,  or  has  it  been  acted  on  since,  without  having  ever  been 
overruled  ?  If  both  these  questions  are  to  be  answered  in  the 
affirmative,  it  must  be  taken,  I  conceive,  to  lay  down  the  law, 
which  at  present  the  Courts  at  Westminster  Hall  are  bound  to 
administer. 

It  is  not  questioned,  I  believe,  that  the  general  rule  as  recog- 
nised in  Barratt  v.  Price  stands  on  previous  authority  ;  Davies  v. 
Chippendale  ^  is  a  decision  in  point.  So  is  Barclay  v.  Faher?  But 
the  question  will  be  made  on  the  limitation  which  it  prescribes  to 
the  rule,  namely,  that  it  will  not  apply  where  the  first  arrest  is 
illegal  in  respect  of  some  act  of  the  sheriff  himself.  All  the  decis- 
ions, and  they  are  not  a  few,  in  which  it  has  been  held  that 
where  *  the  illegal  arrest  has  been  procured  by  a  wrongful    •  540 

'  2  B08.  &  P.  282.  •  2  B.  &  Aid.  743. 
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act  of  the  plaintiff  himself,  he  cannot  avail  himself  of  it  so  as  to 
detain  under  any  other  legal  process  so  long  as  the  original  illegal 
custody  continues,  may  be  considered  as  authorities  by  analogy  for 
this  limitation.  As  such  a  wrongdoing  plaintiff  cannot  use  his  own 
wrongful  act  to  make  available  a  subsequent  detainer,  which  but 
for  this  might  have  been  valid,  so  the  sheriff  cannot  use  his  in 
order  to  the  execution  of  other  writs  which  it  is  his  dnty  to 
execute. 

But  all  the  three  Courts  have  recognised  the  limitation;  ii 
Pearson  v,  Yewen$^^  the  Common  Pleas ;  in  Mobinson  v.  Yewens^ 
the  Court  of  Exchequer;  in  CoUins  v.  Yewtn%^  the  Court  of 
Queen's  Bench.  Both  these  latter  cases  are  important.  In  the 
first  of  them  Mr.  Baron  Parke  speaks  of  the  distinction  laid  down 
in  Barratt  v.  Price  "  as  a  very  proper  and  reasonable  one,'*  and 
all  the  three  Judges  who  decided  the  case  make  the  hinge  of  tlie 
decision  to  be,  whether  the  facts  were  within  BarraU  t.  Price  or 
BOt.  In  the  first  the  judgment  of  the  Common  Pleas,  and  tiie  lan- 
guage used  by  Chief  Justice  Tindal  in  enunciating  the  principle, 
were  expressly  cited  and  made  the  ground  for  the  decision.  These 
three  cases  concerning  the  same  defendant,  and  decided  at  the 
same  time,  having  each  some  varieties  in  their  facts,  which  did  not 
escape  notice,  presented  the  general  question  in  all  its  bearings ; 
and  I  hardly  know  how  the  decision  of  a  single  Court  could  receive 
a  more  Batisfact(H*y  confirmation  and  settlement,  short  of  a  jodg- 
ment  of  this  House,  than  Barratt  v.  Price  then  received  by  those 
three  independent  judgments. 

This  was  in  1839.  In  1853,  EggiKigtofC%  Com  came  before 
the  Court  oH  Queen's  Bench  on  two  occasions,  and  was 
*  641  *  much  considered  ;  in  it  the  limitation  laid  down  in  Bar- 
ratt  V.  Price  was  applied  to  the  case  of  a  criminal  arrest. 
On  two  occasions  the  same  parties  sought  to  detain  by  new,  and  in 
themselves  unobjectionable  warrants,  one  whom  they  had  first  ar- 
rested illegally  on  the  same  charge,  and  he  was  discharged  as  to 
both  ;  but  a  plaintiff  in  a  civil  suit  being  entirely  unconnected  with 
the  former  proceedings  having  delivered  a  writ  of  ca.  aa.  to  the 
sheriff  while  the  party  was  in  custody,  imd  the  sheriff  having  made 
his  warrant  and  detained  him,  such  detainer  was  held  good,  be- 
cause the  original  arrest  had  not  been  made  by  any  one  as  officer 

>  5  Bing.  N.  C.  489.  ■  10  A.  &  E.  570. 
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of  the  sheriff,  and  so  Barratt  y.  Price  became  as  to  this  last  de- 
tainer inapplicable. 

I  own  it  seems  to  me  that  there  is  abundant  authority  on  which 
such  a  point  as  this  ought  to  be  considered  settled  ;  and  even  if  I 
were  satisfied  that  earlier  cases  might  be  found  in  the  Tear  Books, 
or  Lord  Coke's  Reports,  or  elsewhere,  on  which  doubts  might  be 
raised,  or  that  if  the  matter  were  entire,  some  more  satisfactory 
coDclusion  might  now  be  come  to,  I  should  not  be  in  the  least 
moved  as  to  the  propriety  of  abiding  by  what  has  been  thus  deter- 
mined. 

It  is  no  doubt  true  that  this  is  not  a  conyeyancing  or  an  insur- 
ance cause,  and  that  your  Lordships  will  not  disturb  the  practice 
of  Lincoln's  Inn,  or  unsettle  the  course  of  business  in  Lloyd's 
coffee-house,  by  reyersing  Barratt  y.  Prwa,  but  it  is  never  without 
mischief  that  uncertainty  is  introduced  into  legal  decision. 

I  must  not,  howeyer,  be  understood  as  conceding  that  the  case 
was  decided  inconsistently  with  old  authorities.  I  do  not  mean  to 
go  through  the  long  series  of  decisions  cited  at  the  bar,  and  com- 
mented on  to-day,  but  I  will  mention  two  or  three  a  good  deal 
relied  on  iu  argument  oxi  the  other  side,  and  as  I  think  without 
foundation. 

The  earliest  is  the  Year  Book  18  Edw.  4, 4  a,  pi.  19,  which 
*  is  shortly  this :  Catesby  comes  to  the  bar,  and  asks  whether  *  542 
a  sheriff  breaking  into  a  dweUing*>house  to  execute  a  fi.  fa. 
does  a  wrong  or  not ;  the  Judges  answer  that  the  defendants  may 
bring  trespass  against  him,  notwithstanding  the^./a.,  for  that  will 
not  excuse  him  for  breaking  the  house,  but  ^^  delprisel  dee  hien$ 
taniumy  This  is  cited  in  Semayne^s  Case^  as  establishing  that 
the  sheriff  cannot  break  the  dwelling-house  by  force  of  eLfi.fa. 
but  he  is  a  trespasser  by  the  breaking,  and  yet  the  execution  which 
be  then  doth  in  the  house  i&  good.  It  may  be  doubted  whether 
the  Judges  meant  any  thing  more  in  the  Year  Book  by  the  words 
above  cited  than  to  state  generally  what  a  fi.  fa.  authorised  a 
sheriff  to  do ;  but  assuming  that  they  did,  still  the  dictum  there 
and  that  in  Semayne's  Case  are  both  purely  extra-judicial.  To 
make,  however,  eitlier  the  one  or  the  other  of  any  weight  in  this 
argument,  even  if  they  were  decisions,  it  must  be  inferred  that 
here,  though  the  sheriff  might  have  committed  a  trespass  on 
Bacon,  for  which  Bacon  might  have  sued  him,  yet  the  arrest,  eyen 

>  5  Rep.  98,  4th  Bcs. 
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at  the  suit  of  Arambura,  was  Talid,  as  in  those  cases  the  taking  of 
the  goods  was  justifiable ;  but  this  I  suppose  no  one  will  be  bold 
enough  to  contend,  and  if  not,  their  effect  is  the  other  way,  as  they 
lay  a  foundation  for  that  distinction  between  execution  on  goods 
and  execution  on  ,the  person,  which  Baron  Parke  pointed  out  in 
Perdval  v.  Stamp^  a  case  which  indeed  is  an  authority  for  those 
who  uphold  BarrcUt  v.  Price. 

ThurlancTs  Case^  has  also  been  cited,  but  to  as  little  purpose 
when  the  facts  are  examined  and  the  principle  of  the  judgment 
ascertained.     According  to  tlie  second  report  of  that  case,  which 

is  more  intelligible  than  the  first,  at  page  241,  the  sheriff, 
*  543    at  the  request  of  plaintiff's  agent,  *  arrests  a  judgment 

debtor  without  writ  or  warrant ;  then  they  two  procure  a 
ca.  sa,j  and  the  sheriff  arrests  him  again,  and  brings  him   into 
Court  with  the  writ  returned  cq[>i  carpus.    The  defendant  prays  the 
Court  to  reject  the  writ  and  return.    The  plaintiff  prays  the  Court 
to  commit  him  in  execution,  and  "  upon  great  consideration  the 
prayer  of  the  plaintiff  was  granted,  because  he  was  not  particept 
criminia  in  this  undue  arrest,  which  was  tortuous  to  the  defendant, 
of  which  injury  or  fraud  the  plaintiff  should  not  have  any  advan- 
tage, although  these  followed  a  legal  act.;  and  also  a  writ  of  false 
imprisonment  lies  against  the  agent  of  the  plaintiff  and  the  sheriff, 
in  which  the  party  shall  recover  damages  as  well  for  the  last 
arrest  and  continuance  of  the  imprisonment  as  for  the  first.     But 
because  tiie  plaintiff  was  found  clear  and  free  of  the  injury  and 
covin  in  the  purchase  of  the  writ,  therefore  the  defendant  shall  be 
committed,  &c.  and  the  sheriff  shall  be  amerced  10/.  and  the 
agent  5/."     The  reporter  put  a  query  here  as  to  the  liability  for 
the  last  arrest ;  but  the  material  point  now  is,  not  whether  the 
case  was  well  decided,  which  may  well  be  doubted,  but  on  what 
principle  the  Court  proceeded.     Now  it  is  clear  the  Court  consid- 
ered the  sheriff  wrong  throughout,  and  that  as  against  him  even 
the  arrest  under  the  good  writ  was  a  wrongful  act ;  but  because 
there  was  a  good  writ,  and  a  subsequent  arrest  under  it,  which  in 
themselves  would  have  warranted  the  defendant's  detention,  and 
the  plaintiff  stood  free  of  all  complicity  in  any  wrongful  act,  they 
at  his  prayer  committed  the  defendant  to  the  Fleet,  and  so  gave 
him  the  benefit  of  that  second  arrest.     How  then  is  this  decision 
available  for  the  sheriff  on  the  question  now  before  the  House  ? 

>  9  Exch.  168,  1 72.  •  Dyer,  244  6. 
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But  I  would  seriously  ask  those  who  rely  on  it,  whether  they  con- 
tend that  sheriflFs'  officers  may  apprehend  debtors  without  writ  or 
warrant,  and  then,  by  subsequently  obtaining  both,  become 
*  entitled  to  hold  them  ?  I  hardly  know  a  doctrine  more  *  544 
contrary  to  legal  principle,  or  more  likely  to  lead  to  mis- 
chievous breaches  of  the  peace  and  acts  of  violence.  Yet  this, 
would  seem  the  legitimate  inference  to  be  .drawn  from  ThurlancTa 
Case^  as  apparently  understood  on  the  other  side. 

But  in  The  Countess  of  MutJancTs  Case^  the  true  rule  seems  laid 
down.  There  the  sheriffs  had  a  good  writ  against  the  countess, 
and  had  issued  a  warrant :  the  officers  proceeded  illegally,  took 
her  to  the  Compter  as  in  another  pretended  suit ;  at  the  door  of 
the  prison  tlie  sheriff  appeared,  and  carried  her  away  to  his  own 
house.  The  Court  held  the  arrest  illegal,  and  would  not  refer  it 
to  the  writ  and  warrant,  saying,  that  '^  the  sheriff,  or  any  other  by 
his  authority,  who  makes  an  arrest,  ought  on  the  arrest  to  show  at 
whose  suit  it  is,  out  of  what  Court,  for  what  cause  he  makes  it, 
and  when  the  process  is  returnable  ;  to  the  intent  that  if  it  be  for 
any  execution  he  might  pay  it,  and  free  his  body,  if  he  will,  from 
imprisonment,  and  if  it  be  on  mesne  process,  either  to  agree  with 
the  party  or  to  put  in  bail  according  to  law,  and  to  know  when  he 
should  appear."  I  might  add,  perliaps,  to  this,  another  reason, 
that  the  defendant  might  know  with  all  certainty  that  he  is  bound 
to  yield  submission  to  the  person  who  assumes  to  deprive  him  of 
his  liberty. 

The  cases  of  Howson  v.  Walker,  and  Orowden  v.  Walker,^  were 
reUed  on  in  the  argument,  and  have  been  to-day,  but  they  received 
their  explanation  from  the  Court  in  Barratt  v.  Price,    Heme,  who 
committed  the  illegal  act  in  making  the  first  arrest,  was  indeed  a 
sheriff's  officer ;  but  there  is  nothing  stated  in  the  case  which 
shows  that  he  was  acting  by  the  command  of  the  sheriff,  or 
with  his  privity :  *  there  was  nothing,  therefore,  to  prevent    *  545 
tlie  sheriff  by  Howse,  to  whom  he  had  previously  granted  a 
warrant,  from  availing  himself  of  the  means  of  arresting  which 
the  illegal  custody  afforded ;  and  if  it  had  been  clear  that  the 
plaintiff  Howson  had  been  equally  clear  of  complicity  witli  Heme, 
I  should  have  thought  that  the  second  arrest  would  have  been , 
equally  available  for  him.    I  suspect,  if  the  facts  of  the  case 
were  fully  before  us,  it  would  be  found  that  Heme  had  acted 

*  6  Rep.  52  6.  •  2  W.  Bl.  823. 
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ait  the  request,  or  with  the  privity  of  HowBon,  or  Howson's  at* 
torney. 

On  these  grounds  I  conclude  that  the  Court  below  was  right  in 
holding  that  Lord  Denman's  direction  to  the  jury,  on  the  fact  of 
an  arrest,  was  correct,  and  I  now  proceed  to  answer  your  Lord- 
ships' questions  shortly  in  order. 

To  the  first  and  second  questions,  which  appear  to  me  to  stand 
on  the  general  grounds  which  I  have  already  discussed  at  so  much 
length,  my  answer  is  in  the  negative. 

To  the  third  question,  I  answer  in  the  affirmative.  I  think  that 
there  was  evidence  of  negligence  in  the  discharge  of  that  daty 
which  the  plaintifis  in  error  owed  to  the  defendants  in  error,  at 
the  time  when  they  arrested  under  Arambura's  (supposed)  writ. 

To  the  fourth  question  it  seems  to  me  that  the  record  is  incom- 
plete, and  therefore  erroneous,  in  not  discharging  the  plaintifis  in 
error,  as  to  so  much  of  the  issue  on  not  guilty  as  was  found  for 
them. 

To  the  fifbh  question,  I  answer,  that  to  deny  that  the  defendants 
wrongfully,  unjustly,  and  illegally  took  and  imprisoned  Bacon 
under  a  false  and  illegal  pretence,  and  to  affirm  that  they  did  take 
and  imprison  him  under  a  false  and  illegal  pretence,  the  pretence 
specified  in  both  propositions  being  the  same,  are  propositions  re- 
pugnant to  each  other  in  terms.  But  I  cannot,  therefore,  infer, 
that  the  findings  on  this  plea  of  not  guilty,  and  on  the 
*  546  seventh  plea,  *  are  necessarily  inconsistent ;  for  the  allega- 
tion in  question  does  not  constitute  the  whole  of  tlte  com- 
plex issue  raised  by  the  plea  of  not  guilty,  and  the  finding  of  the 
jury  may,  therefore,  not  have  depended  on  it.  I  do  not,  therefore, 
think  that  a  venire  de  novo  is  necessary  on  this  ground. 

Augnst  28. 

The  Lord  Chancellor,  after  fully  stating  all  the  proceedings  in 
the  Courts  below,  said:  The  defendants  below  then  brought  a 
writ  of  error  before  this  House ;  and  the  case  was  fully  argued  at 
your  Lordships'  bar  last  year,  towards  the  close  of  the  then  session 
of  Parliament,  in  the  presence  of  the  learned  Judges.  Several 
questions  were  put  to  the  Judges,  with  a  view  to  assist  your  Lord- 
ships in  the  decision  of  the  case.  The  Judges  desired  time  to  con- 
sider the  arguments  which  had  been  urged  at  the  bar,  and  a  few 
weeks  since,  that  is  to  say,  shortly  before  the  late  summer  circuit, 
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they  gave  their  answers  to  the  questions  which  had  been  put  to 
them.  There  was  a  difference  of  opinion  among  them,  some  being 
of  opinion  that  the  ruling  of  Lord  Denman  was  right,  the  others 
that  it  was  wrong,  and  ^o  that  a  venire  de  novo  ought  to  have  been 
awarded. 

Tlie  view  of  such  of  the  learned  Judges  as  think  that  the  judg- 
ment below  ought  to  be  reversed  is,  that  the  defendants  (the 
sheriff)  cannot  be  answerable  to  tlie  plaintiffs,  inasmuch  as  they 
strictly  performed  their  duty  towards  the  plaintiffs ;  that  admitting 
the  arrest  at  the  suit  of  Arambura  to  have  been  unjustifiable,  yet 
there  is  no  rule  or  principle  of  law  which  prevents  a  sheriff  who 
has  by  trespass  a  defendant  wrongfully  in  custody,  at  the  suit  of  one 
plaintiff,  from  detaining  him  at  the  suit  of  another  plaintiff,  who  has 
lodged  a  regular  writ  of  capias  ad  Bati%faciendum  in  the  office  to  be 
executed,  and  who  was  unconnected  with  the  illegal  arrest ; 
that  therefore  Mr.  Justice  Coltman  ought  *  not  to  have  *  547 
discharged  Bacon  from  custody,  when  the  sheriff  claimed 
to  detain  him  by  virtue  of  Lane's  writ,  and  so  that  the  damage 
to  the  plaintiffs  was  occasioned,  not  by  any  .breach  of  duty  on  the 
part  of  the  defendants,  but  by  the  improper  discharge  of  Bacon  by 
the  Judge. 

On  the  other  hand,  the  learned  Judges  who  concur  with  the 
judgment  of  the  Court  below,  are  of  opinion  that  when  the  sheriff 
has  a  defendant  in  custody  in  circumstances  which  make  that 
custody  illegal  as  between  the  sheriff  and  the  party  detained,  and 
so  entitle  the  latter  to  be  discharged  from  that  illegal  detention, 
the  sheriff  is  bound  to  discharge  him,  whatever  valid  writs  he  may 
have  held  at  the  time  of  the  illegal  arrest,  or  which  he  may  have 
received  afterwards  during  the  illegal  imprisonment,  and  that  there- 
fore, in  the  present  case,  if  the  illegal  arrest  at  the  suit  of  Aram- 
bura is  to  be  treated  as  having  been  the  consequence  of  a  culpable 
neglect  of  duty  on  the  part  of  the  sheriff,  the  defendants  below, 
they  were  rightly  ordered  by  the  Judge  to  discharge  Bacon  from 
custody,  and  so  by  that  which  was  the  natural  consequence  of  their 
original  breach  of  duty,  they  disabled  themselves  from  executing 
the  writ  lodged  with  them  by  the  plaintiffs. 

The  decision  of  the  case  turns  entirely  on  the  question.  What  is 
the  effect,  as  to  third  persons  who  have  placed  writs  in  the  sheriff's 
hands  for  execution,  of  his  illegally  arresting  a  defendant  on  a  bad 
writ ;  that  is  to  say,  so  arresting  him  as  that  the  party  arrested,  if 
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there  were  no  other  writ  against  him,  would  be  entitled  to  be  set 
at  liberty  ?  Is  the  party  so  illegally  arrested  entitled  to  be  set  at 
liberty  in  spite  of  the  existence  of  other  and  valid  writs  in  the 
hands  of  the  sheriff,  or  are  the  persons  who  have  lodged  those 
valid  writs  entitled  to  say  that  the  sheriff  has  a  right  to  execute 
and  must  execute  them  against  the  party  in  actual  custody,  whetlier 
that  custody  be  lawful  or  unlawful  ? 

*  548        *  On  the  part  of  those  who  take  the  view  of  the  present 

case  favourable  to  the  defendants  below,  it  is  said  that, 
looking  at  the  question  independently  of  authority,  a  rule  which 
disables  the  sheriff  from  executing  a  valid  writ  because  he  has 
previously  taken  the  defendant  on  an  invalid  one,  is  unreasonable, 
operating  unjustly  both  on  the  sheriff,  and  on  the  plaintiff  who 
has  lodged  a  writ  with  him  :  on  the  sheriff,  because  it  may  happen 
that,  by  want  of  caution  of  his  officer,  there  is  some  irregularity 
in  the  arrest  which  may  subject  him  to  heavy  responsibilities  to- 
wards others  unconnected  with  the  arrest  complained  of;  and 
further  because  an  unscrupulous  plaintiff  and  defendant  may  col- 
lude together  to  get  tliQ  defendant  irregularly  arrested  in  a  ficti- 
tious suit,  in  order  that  the  plaintiff  may  obtain  a  right  against 
the  sheriff,  and  so  obtain  payment  at  his  expense.  It  is  said  also 
to  act  unjustly  towards  the  plaintiff,  who  has  sued  out  and  lodged 
his  valid  writ  with  the  sheriff,  because  it  deprives  or  may  deprive 
him  of  the  remedy  to  which  he  is  entitled,  by  taking  the  body  of 
his  debtor  in  execution  ;  and  though  the  right  of  action  against 
the  sheriff  will  in  general  be  more  than  a  compensation,  this  may 
not  always  be  the  case. 

Those  who  take  the  opposite  view  of  the  case  say,  that  to  allow 
the  sheriff  to  avail  himself  of  a  custody  which  he  has  brought  about 
by  illegal  means,  would  be  to  encourage  carelessness  and  miscon- 
duct on  the  part  of  him  and  his  officers,  by  permitting  them, 
through  their  own  illegal  act,  to  accomplish  objects  which  they 
could  not  otherwise  attain,  thus  enabling  them  to  profit  by  their 
own  wrong  ;  besides  which,  due  regard  to  the  liberty  of  the  subject 
requires  that  a  person  illegally  arrested  should  have  an  absolute, 
unqualified  right  against  the  person  who  has  illegally  arrested  him, 
to  be  set  at  large  without  reference  to  what  may  be  the  consequence 

of  his  liberation  to  others. 

*  549       *  On  weighing  the  arguments  on  both  sides,  I  have  come 

to  the  opinion  that  those  in  favour  of  the  defendants  in 
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error  must  prevail.  It  has  been  said,  and  was  so  argued  in  this 
case,  that  the  sheriff  is  to  be  considered  as  the  agent  of  those  who 
put  their  writs  into  his  hands  ;  and  that  his  officer,  to  wh6m  a  par- 
ticular writ  is  delivered  for  execution,  is  the  agent  only  as  to  that 
particular  writ.  For  some  purposes  this  is  true,  but  not  for  all ; 
and  it  is  necessary  to  guard  against  the  very  common  error  of  act- 
ing on  that  which  affords  an  argument  by  Analogy,  as  if  the  resem- 
blance in  some  particulars  constituted  an  identity  in  all. 

When  a  sheriff  arrests  a  defendant  in  circumstances  which  make 
him  a  trespasser,  as,  for  instance,  if  he  arrests  him  at  a  place  out 
of  his  bailiwick,  or  arrests  him  without  a  writ,  there  can  be  no 
doubt  but  that  the  party  so  arrested  is,  as  between  himself  and  the 
sheriff,  entitled  to  be  discharged,  and  the  sheriff  certainly  could 
not,  on  any  ground  personal  to  himself,  claim  to  detain  him.  The 
question  is  whether,  though  as  between  himself  and  the  sheriff  the 
party  arrested  is  entitled  to  be  discharged,  the  sheriff  may  not,  as 
agent  for  other  plaintiffs  who  have  placed  writs  in  his  hands, 
detain  the  party  thus  illegally  arrested  ?  The  arrest,  it  is  con- 
tended, is  not  in  fact  made  by  the  sheriff,  but  by  one  of  his  of- 
ficers ;  and  though  the  act  of  the  officer  is  the  act  of  the  sheriff, 
for  the  purpose  of  making  him  responsible  to  those  affected  by 
wliat  the  officer  has  done,  yet,  as  to  third  persons,  it  is  said  to  be 
otherwise.  It  is  contended  that  the  party  who  has  put  a  writ  for 
execution  into  the  sheriff's  hands,  has  a  right  to  say  that,  as  to 
him,  the  sheriff  is  an  agent  bound  to  execute  the  writ  by  himself, 
or  a  competent  officer  as  his  deputy,  and  that  it  is  no  answer  to 
say  that  another  officer  of  the  sheriff,  in  another  action,  has 
acted  illegally.  But  the  answer  is,  that  the  sheriff,  *  though  *  550 
for  some  purposes  an  agent  of  the  party  who  puts  the  writ 
into  his  hands,  is  not  a  mere  agent.  He  is  a  public  functionary, 
having  indeed  duties  to  perform  towards  those  who  set  him  in 
motion,  analogous,  in  many  respects,  to  those  of  an  agent  towards 
his  principal ;  but  he  has  also  duties  towards  others,  and  particu- 
larly towards  those  against  whom  the  writs  in  his  hands  are  di- 
rected. Tlierefore  it  is  that  arguments  drawn  from  decisions  as 
to  the  execution  of  writs  against  goods,  writs  of  fieri  facias^  for 
example,  have  little  bearing  upon  the  present  case.  If  a  sheriff, 
in  executing  a  writ  of  fieri  facias,  acts  illegally,  by  breaking  open 
an  outer  door,  and  then  seizes  the  goods  of  the  defendant  in  the 
house,  this  may  give  a  right  of  action  to  the  person  injured  by  the 
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illegal  breaking  ;  and  yet  the  sberiflF  may,  if  the  law  be  correctly 
laid  down  in  the  case  cited  from  the  Year  Books,  be  entitled  to 
sell  the  goods.  There  is  no  analogy  between  such  a  case  and  that 
of  the  unlawful  seizure  of  the  person.  The  goods  cannot  com- 
plain ;  they  are  not  injured  by  the  wrongful  act ;  the  sheriff  had 
no  duty  to  perform  towards  the  goods,  but  only  towards  their 
owner.  And  this  shows  that  no  reasoning  drawn  from  decisions 
on  writs  of  fieri  facias  can  apply  to  cases  where  the  arrest  of  tli6 
person  is  in  question. 

If  a  sheriff  holding  a  valid  writ  at  the  suit  of  A.,  and  an  invalid 
writ  at  the  suit  of  B.,  arrests  on  both  writs,  the  arrest  is  certainly 
good,  because  a  good  ground  of  arrest  exists,  and  is  (I  assume) 
made  known  to  the  party  arrested.  If  holding  a  valid  and  also  an 
invalid  writ,  he  arrests  on  the  invalid  writ  only,  then  he  is  not  en- 
titled for  his  justification  to  rely  on  the  valid  writ.  He  is  bound, 
when  he  executes  the  writ,  to  make  known  the  ground  of  the 
arrest,  in  order,  among  other  reasons,  that  the  person  arrested  may 
know  whether  he  is  or  is  not  bound  to  submit  to  the  arrest. 
*  551  *  Where  the  sheriff  has  arrested  on  one  good  and  valid 
writ,  he  may  detain  on  any  number  of  valid  writs  which  he 
had  at  the  time  of  the  arrest,  or  which  may  afterwards  have 
reached  him.  A  subsequent  arrest  would  in  such  case  be  an  idle 
form  ;  indeed,  it  could  not,  in  the  very  nature  of  things,  be  made 
at  all,  if  arrest  is  considered  to  mean  an  act  whereby  the  person 
arrested  is  deprived  of  freedom.  Of  that  he  would  have  been  al- 
ready lawfully  deprived,  and  he  could  not  by  any  subsequent  form 
of  arrest  be  deprived  of  what  had  already  gone  from  him.  But  in 
the  case  of  an  arrest  on  an  invalid  writ  it  is  different.  Though 
the  party  arrested  has  been  deprived  of  his  liberty,  that  has  been 
done  in  circumstances  which  make  it  the  duty  of  the  sheriff  to  dis- 
charge him  ;  he  has  no  right  to  treat  him  as  a  person  deprived  of 
his  liberty,  and  an  arrest  on  the  valid  writ  is  therefore  necessary. 

But  to  allow  the  sheriff  to  make  such  an  arrest  while  the  party 
is  unlawfully  confined  by  him,  would  be  to  permit  him  to  profit  by 
his  own  wrong,  and  therefore  cannot  be  tolerated.  He  cannot  ar- 
rest him,  because  he  has  already  deprived  him  of  his  liberty  ;  he 
cannot  detain  him,  because  he  is  entitled  to  be  discharged. 

This  doctrine  was  acted  on  by  the  Court  of  Common  Pleas  in 
the  case  of  Barratt  v.  Price^  from  which  I  think  it  impossible  to 
distinguish  that  now  before  the  House.    There  an  officer  of  the 
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sherifTheld  a  warrant  to  arrest  the  defendant.  The  officer's  son, 
without  any  lawful  authority,  took  on  himself  to  arrest  the  defend- 
ant, and  handed  him  over  to  a  police  officer  on  a  false  charge  of 
felony.  The  father  having  notice  of  these  facts,  delivered  the 
warrant  to  his  son  in  the  hope  that  he  might  thereby  justify  the 
arrest  made  by  him.  But  a  Judge,  on  application  to  him,  ordered 
the  defendant  to  be  discharged  from  that  arrest.  He  was, 
however,  detained  on  a  capias  ad  8ati%faeiendum^  *  which  *  552 
had  been  lodged  with  the  sheriff  by  the  plaintiff,  Barratt, 
who  was  in  no  way  connected  with  the  illegal  arrest ;  and  the 
question  was,  whether  the  defendant  was  entitled  to  be  discharged 
from  that  detainer,  as  well  as  from  the  original  illegal  arrest  ?  The 
Court  considered  that  he  was.  Chief  Justice  Tindal  held  that  the 
illegal  act  of  the  officer  was  the  illegal  act  of  the  sheriff;  and  that 
as  the  sheriff  had  by  his  act  illegally  arrested  the  defendant,  the 
defendant  was  not  in  custody  under  the  first  writ,  but  was  suffer- 
ing a  false  imprisonment,  and  that  such  false  imprisonment,  be- 
ing no  arrest  in  the  original  action,  could  not  operate  as  an  arrest 
under  tlie  other  writs  lodged  with  the  sheriff.  The  Chief  Justice 
took  care  to  explain  that  he  did  not  mean  to  infringe  upon,  indeed 
he  expressly  recognised,  the  doctrine,  that  where  a  sheriff  has  sev- 
eral writs  against  the  same  defendant,  and  arrests  him  under  one 
of  them,  that  virtually  operates  as  an  arrest  under  all.  To  make 
a  second  arrest  of  a  defendant  already  in  custody  would  be  a  mere 
form  actum  agere.  But  where  the  sheriff  has  a  defendant  in  cus- 
tody by  virtue  of  what  amounts  to  a  false  imprisonment,  there  the 
first  writ  is  out  of  the  question  ;  he  cannot  rely  on  that  as  having 
given  l)im  any  authority  ;  he  is  a  mere  trespasser,  and  in  contem- 
plation of  law  has  not  arrested  the  defendant  at  all. 

In  the  argument  at  your  Lordships'  bar,  it  was  attempted  to  be 
shown  that  the  case  now  under  discussion  differs  from  that  of 
BarraU  v.  Price,  because  there  the  arrest  was  made  by  virtue  of  a 
fraudulent  contrivance,  and  a  pretended  criminal  charge,  which  is 
not  the  case  here.  No  doubt  there  is  that  distinction  ;  but  it  is 
plain  that  the  judgment  of  the  Court  in  Barratt  v.  Price  did  not 
proceed  on  that  ground,  but  on  the  general  principle  that  where 
tiie  defendant  is  in  custody  of  the  sheriff  in  consequence  of  an  act 
which  makes  the  sheriff  a  trespasser,  he  is  entitled  to  be  dis- 
charged, even  *  though  the  sheriff  had  in  his  hands  a  writ  *  558 
under  which  he  might  legally  have  made  the  arrest.    The 
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case  of  Barratt  v.  Price  was  decided  bj  the  Court  of  Common 
Pleas,  when  Chief  Justice  Tindal  presided  there,  and  has  subse- 
quently been  recognised  as  good  law  in  all  the  Courts  in  West- 
minster Hall. 

In  Pearson  v.  Teweru  in  the  Common  Pleas,  and  in  Collins  t. 
Yewem  in  the  Queen's  Bench,  the  defendant  was  discharged  from 
custody  on  the  express  ground  that  he  had  been  taken  on  an  illegal 
arrest,  to  which  the  sheriff  had  made  himself  a  party,  and  so  that 
the  case  of  Barrett  v.  Price  was  applicable.  And  though  on  the 
same  arrest  the  Court  of  Exchequer  in  Bobinsan  ▼.  Tewens  ^  after- 
wards refused  to  discharge  the  defendant  in  that  action,  that  was 
because,  on  the  evidence  then  brought  forward,  that  Court  was  not 
satisfied  that  the  sheriff  was  in  any  way  privy  to  the  original,  to 
the  illegal  detention  ;  and  there  is  no  doubt  of  the  right  and  duty 
of  the  sheriff  to  arrest  any  one  against  whom  he  has  a  writ,  and 
who  can  be  found  in  his  bailiwick,  whether  he  is  at  large  there,  or 
is  illegally  detained  there  by  a  stranger.  Baron  Parke  in  tliat  case 
expressly  recognised  the  rule  laid  down  in  Barratt  v.  Price  as 
being  a  proper  and  reasonable  one,  though  the  Court  did  not  there 
act  on  it,  because  the  facts  there  disclosed  were  not  such  as  to 
make  the  rule  applicable,  Baron  Maule  expressly  stating  that  the 
question  was  one  entirely  of  fact.  ''  This  case,"  said  that  very 
learned  Judge,  '^  resolves  itself  into  a  question  of  fact,  whether  the 
sheriff  did  or  did  not  illegally  arrest  the  defendant  in  the  first 
instance.    Tlie  Cpurt  of  Common  Pleas,  on  one  state  of  facts,  came 

to  the  conclusion  that  he  did,  and  applied  the  authority  of 
*  55-1    Barratt  v.  Price.    This  *  Court,  on  another  state  of  facts 

and  more  evidence,  comes  to  a  contrary  conclusion,  which 
shows  that  Barratt  v.  Price  does  not  apply,  and  that  the  rule 
ought  to  be  discharged." 

Though  your  Lordships  are  not  bound  by  the  decisions  of  the 
Courts  below,  yet  it  is  manifestly  inexpedient  that  what  has  been 
there  continuously  acted  on  as  good  law  should  afterwards  be  called 
in  question  in  this  House,  unless  it  is  made  very  dearly  to  appear 
that  the  principles  on  which  the  judgment  have  proceeded  rest  on 
no  solid  foundation.  So  far  from  that  being  the  case  in  reference 
to  the  question  now  under  consideration,  I  think  that  the  doctrine 
propounded  and  acted  on  in  Barratt  v.  Price  is  founded  on  solid 
good  sense  ;  and  even  if  it  be  inconsistent  with  the  early  case  in 

^  5  M.  &  W.  152. 
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Dyer,  referred  to  in  the  argument  (^ThurlancPt  Casey,  I  have  no 
hesitation  in  advising  your  Lordships  to  follow  what  can  hardly  be 
disputed  to  be  the  modern  doctrine,  acted  on  for  the  last  twenty 
years  and  upwards,  namely,  that  if  the  sheriff,  by  the  illegal  act  of 
himself  or  his  officers,  has  taken  a  person  unlawfully  into  custody, 
80  that  the  custody  amounts  to  a  false  imprisonment,  he  cannot 
avail  himself  of  that  illegal  detention,  to  execute  against  the  body 
of  the  prisoner  other  writs  which  he  holds  at  the  suit  of  other 
plaintiffs. 

In  the  present  case  the  question  is  as  to  the  propriety  of  the 
direction  given  by  the  Judge  at  the  trial.  Lord  Denman  told  the 
jurors,  in  substance,  that  it  was  for  them  to  decide  whether  the  de- 
fendants, the  sheriff,  had  been  guilty  of  culpable  neglect  or  breach 
of  duty  towards  the  plaintiffs  (Lane  and  others)  in  ha^ng  arrested 
Bacon  under  Arambura's  supposed  writ ;  and  that  if  the  defend- 
ants knew,  or  by  reasonable  care  might  have  discovered, 
that  Arambura's  *  writ  was  void,  so  that  by  arresting  Bacon  *  555 
on  that  writ  they  would  be  arresting  him  under  circum- 
stances which  would  make  it  impossible  that  they  should  detain 
him  on  the  plaintiffs'  valid  writ,  that  was  culpable  negligence  and 
breach  of  duty  towards  the  plaintiffi. 

I  concur,  for  the  reasons  which  I  have  stated,  with  the  Court 
below  in  the  opinion  that  the  direction  so  given  correctly  ex- 
pounded the  law,  and  consequently  that  the  bill  of  exceptions  can- 
not be  maintained,  and  that  judgment  must  be  entered  up  for  the 
defendants  in  error. 

There  is,  however,  one  formal  matter  in  which  the  judgment 
below  is  erroneous.  On  the  plea  of  "  not  guilty  "  to  the  second 
breach  the  jury  found  for  the  defendants.  The  damages  were 
properly  assessed  on  the  first  breach  only.  Judgment  was  ^ven 
for  the  plaintiffs  accordingly  to  recover  the  sum  so  assessed,  but 
no  judgment  was  entered  on  the  issue  found  for  the  defendants  on 
the  second  breach.  Tliis,  however,  is  immaterial  as  to  the  ques- 
tion whether  a  venire  de  novo  ought  to  be  awarded.  The  finding 
of  the  jury  is  sufficient  to  warrant  the  judgment  given ;  but  it 
ought  to  have  been  followed  by  a  judgment,  that,  as  to  the  breach 
of  duty  secondly  complained  of,  the  defendants  should  be  dis- 
charged without  a  day.  This,  however,  which  is  in  truth  mere 
matter  of  form,  may  be  set  right  by  your  Lordships  now  directing 

»  Dyer,  244  h. 
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the  record  to  be  amended  in  that  particular.  I  therefore  move 
your  Lordships  that  this  be  done,  and  that  judgment  be  given  for 
the  defendants  in  error. 

Mr.  Dowdeswell.  —  On  the  part  of  the  defendants  in  error,  I 
have  to  apply  to  your  Lordships  to  allow  interest  from  the  date  of 
the  judgment  in  the  Court  of  Exchequer  Chamber,  pursuant  to  the 

Act  of  the  3  &  4  Wm.  4,  c.  42. 
*  666       *  The  Lord  Chancellor.  —  You  are  entitled  to  that.  Is  it 

necessary  for  this  House  to  make  any  order  upon  it  ?  Can 
it  not  be  done  in  the  Court  below  ?  You  are  entitled  to  it  either 
in  tliis  House  or  below. 

Record  amended^  and  judgment  given  for  defendants  in  error. 

Lords'  Journals,  28th  August,  1867. 


BARLOW  V.  OSBORNE. 
1858.    Februaiy  II,  12. 


Edward  Barlow,  Appellant. 

Edward  Com  Osborne  and  others,  Bespondents. 

Opening  Biddings.    Public  Auction.    Private  Sale.    "  Party y 

The  practice  of  opening  biddings  (which  is  one  of  doubtful  advantage)  is  not 
applicable  to  a  sale  of  property  by  private  contract. 

Property  was  directed  to  be  sold  by  the  Court  of  Chancery.  The  advertisement 
announcing  the  sale  described  it  as  a  "  sale  by  private  contract"  The  sale 
was  to  be  made  subject  to  receiving  the  sanction  of  the  Vice-Chancellor,  and 
subject  to  certain  conditions,  among  which  were  these  :  that  persons  intending 
to  purchase  were  to  send  in  sealed  tenders,  which  would  be  opened  by  the 
chief  clerk  to  the  Vice-Chancellor,  under  whose  order  the  sale  was  made ;  that 
the  chief  clerk,  after  the  lapse  of  four  days,  would  certify  who  was  the  par- 
chaser  ;  and  that  this  certificate  was  '*  in  due  course  to  be  signed  and  filed,  and 
become  binding  without  further  notice  or  expense  to  the  purchaser  " :  — 

Held  (affirming  the  order  of  the  Court  below),  that  though  this  was  described  as 
a  **  sale  by  private  contract,'*  it  had  all  the  incidents  of  a  sale  by  auction,  and 
therefore  that  the  practice  of  opening  biddings  might  be  applied  to  it. 

Under  the  new  practice  introduced  by  the  15  &  16  Vict.  c.  80,  §§  S2,  33,  34,  and 
the  General  Orders  of  the  Court  of  Chancery  of  July,  1851,  and  (Nob.  49-51) 
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of  October,  1852,  the  contract,  in  a  sale  of  this  kind,  does  not  become  abso- 
lutely binding  until  after  a  lap^e  of  eight  days  from  the  filing  of  the  certificate. 
Within  that  period  an  application  may  be  made  for  an  order  to  open  the  bid- 
dings. 

Such  application  may  be  made  by  a  person  who  is  not  a  "  party  to  the  proceed- 
ings." 

*  A  purchaser  who  has  received  back  his  deposit,  under  an  order  to  open  *  557 
biddings,  is  not  thereby  precluded  from  objecting  to  such  order. 

Quart.  Whether  a  sale  by  auction  and  a  sale  on  sealed  tenders  can  be  consid- 
ered as  identical  ? 

In  pursuance  of  orders  of  the  Court  of  Chancery,  dated  9th  May, 
1848,  and  17th  March,  1855,  made  in  two  causes  then  depending 
in  that  Court,  certain  freehold  hereditaments  situated  near  Withy- 
ham,  in  Sussex,  were  put  up  for  sale  by  public  auction,  in  one  lot, 
on  the  24th  day  of  August,  1855,  but  there  was  no  bidding  equal 
to  the  reserved  bidding. 

Yice-Cliancellor  Stuart  afterwards  directed  these  premises  to  be 
offered  for  sale  in  one  lot,  by  sealed  tenders,  in  the  form  set  forth 
in  the  advertisement  hereinafter  stated. 

In  consequence  of  such  directions,  an  advertisement  was  on  the 
30th  January,  1856,  inserted  in  the  newspapers,  which,  after  de- 
scribing the  site  of  the  property,  went  on  thus :  — 

"  To  be  sold  by  private  contract,  the  above  very  valuable  free- 
hold estate,  with,"  &c.  '^Persons  desirous  of  competing  for  the 
said  estate  are  hereby  informed,  that  sealed  tenders,  addressed 
under  cover  to  Robert  William  Peake,  Esquire,  the  Chief  Clerk  of 
Yice-Chancellor  Stuart,  to  whose  Court  the  cause  of  Osborne  v. 
Foreman  is  attached,  and  marked  private,  will  be  received  at  his 
chambers.  No.  11  Old  Square,  Lincoln's  Inn,  London,  up  to  and 
inclusive  of  Thursday,  the  7th  day  of  February,  1856,  in  the  fol- 
lowing form,  and  signed  by  the  person  or  persons  proposing  to 
purchase  the  estate :  — 

"  *  Osborne  v.  Foreman. 

"  *  I,  or  we,  hereby  agree  to  purchase,  &c.  subject  to  the  con- 
ditions hereto  annexed,  and  subject  to  this  contract  receiving  the 
sanction  of  the  Yice-Chancellor,  to  whose  Court  the  cause  of 
Osborne  v.  Foreman  is  attached.' 

*  "  Such  tenders  will  be  treated  as  confidential,  and  their  *  558 
contents  will  not  be  made  public. 

"  Friday,  the  8th  day  of  February,  at  eleven  o'clock  in  the  fore- 
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noon,  at  the  said  chambers,  is  appointed  by  the  said  Chief  Clerk 
for  adjudicating  on  the  said  tenders. 

"  RoBT.  Wm.  Peake,  Chief  Clerk." 

The  printed  particulars  and  conditions  of  sale  were  in  the  fol- 
lowing terms,  viz. :  "  The  sale  is  subject  to  a  reserved  bidding, 
which  has  been  fixed  by  the  Judge  to  whose  Court  these  causes 
are  attached.  The  Chief  Clerk  of  the  said  Judge  will  proceed  to 
certify  the  result  on  Friday,  the  8th  February,  1856,  at  eleven 
o'clock  in  the  forenoon,  at  which  time  the  bidders  may,  if  tbey 
think  fit,  attend  by  their  solicitors,  at  the  chambers  of  the  said 
Judge,  at  No.  12  Old  Square,  Lincoln's  Inn,  in  the  county  of 
Middlesex,  or  in  person.  The  certificate  of  sale,  if  any,  will  tliea 
be  settled,  and  will,  in  due  course,  be  signed  and  filed,  and  be- 
come binding,  without  further  notice  or  expense  to  the  purchaser. 
The  person  who  is  allowed  the  purchaser  is  to  pay  the  sum  of 
2000Z.,  by  way  of  deposit,  into  the  name  of  the  Accouniaut-General 
of  the  Court,  pursuant  to  an  order  to  be  obtained  for  tliat  purpose 
by  the  vendors,  on  or  before  the  18th  day  of  February,  1856,  and 
which  said  order  is  to  be  peremptory,  and  shall  be  deemed  to  be 
duly  served  and  delivered  if  left  at  the  address  of  the  said  pur- 
chaser subscribed  to  his  bidding." 

On  the  7th  February,  1856,  the  appellant  made  a  tender  for  the 
purchase,  complying  with  all  the  forms  set  forth  in  the  advertise- 
ment, and  offering  the  sum  of  36,500/. 

On  the  8th  February,  1856,  the  tenders  (among  which  was  ode 
by  Mr.  Henry  Heffill)  were  opened  by  the  Chief  Clerk  of  Vice- 
Chaucellor  Stuart,  at  his  chambers ;  and  as  the  bidding 
*  559   of  the  appellant  was  the  highest,  and  exceeded  *  the  re- 
served bidding,  he  was  certified  by  the  Chief  Clerk  to  be 
the  purchaser,  at  the  sum  mentioned  in  his  tender. 

The  certificate  bore  date  the  8th  day  of  February,  1856,  and 
was  framed  in  conformity  with  the  conditions. 

On  the  13th  February,  1856,  the  certificate  was  duly  approved 
and  signed  by  the  said  yice-Chancellor,  and  was  filed  on  that 
day. 

On  the  12th  February  a  summons  was  obtained  from  the  office 
of  Yice-Chancellor  Stuart  to  attend  at  his  chambers  on  the  16th 
February,  on  the  hearing  of  an  application  by  Heffill,  that  on  his 
paying  Barlow's  costs  of  the  bidding,  and  paying  the  sum  of  1500^. 
into  Court,  the  estate  might  be  resold. 
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This  summons  was  alleged  to  have  been  posted  (directed  to 
the  appellant's  residence  in  Staffordshire)  on  the  day  it  was 
issued. 

On  the  18th  February  the  appellant  sold  out  the  sum  of  1400Z. 
Consolidated  Bank  Annuities,  amounting  to  the  sum  of  1261Z.  12«. 
GcL,  together  with  788Z.  7«.  6d,  in  money,  and  paid  the  same  into 
the  Bank,  in  payment  of  the  deposit  of  2000Z.  in  respect  of 
the  purchase. 

The  summons  was  heard  in  Court  before  the  Vice-Chancellor 
on  the  23d  February,  1856,  and  the  order  to  open  the  biddings  was 
made.  The  estate  was  resold,  and  was  finally  purchased  by  Mr. 
Walter  Prideaux  for  UfiOOl. 

The  appellant  appealed  against  the  order,  and  the  appeal  came 
on  to  be  heard  before  the  Lords  Justices  on  Sd  March,  1856, 
when  their  Lordships  did  not  think  fit  to  make  any  order  on  the 
said  application,  except  to  direct  the  defendants  in  the  original 
cause  to  pay  to  the  appellant  his  costs  of  the  application. 

The  present  appeal  was  then  brought. 

*  The  Attorney- Oeneral  (^Sir  R.  Bethell)  and  Mr.  W.  M.  *  560 
James  (^Mr,  Baggallay  was  with  them)  for  the  appellant. 
—  The  practice  of  opening  biddings  is  one  that  was  originally  in- 
tended to  prevent  estates  from  being  sold  at  a  great  undervalue. 
It  has  now  become  needless,  since  the  introduction  of  that  other 
practice  of  fixing  a  reserved  price,  and  the  greatest  equity  Judges 
have  declared  it  to  be  mischievous.  In  White  v.  Wilson^  Lord  Eldon 
expressly  condemned  it,  and  so  did  Lord  Redesdale  in  Fergus  v. 
Q-are?  both  learned  Lords  referring  to  the  general  complaint  that 
estates  sold  under  decrees  of  a  Court  of  equity  went  at  consider- 
able undervalue,  and  expressing  their  belief  that  the  cause  of  this 
was  the  trouble  purchasers  were  put  to  in  completing  their  pur- 
chases. This  practice  may  now  therefore  be  discussed  upon  prin- 
ciple. There  is  no  principle  to  justify  it.  In  private  dealings  the 
offer  and  the  acceptance  constitute  a  perfect  contract,  which  is 
binding  upon  both  the  parties.  In  sales  under  the  order  of  the 
Court  of  Chancery  there  is  a  modification  introduced  by  the  gen- 
eral orders  of  the  Court ;  certain  forms  must  be  complied  with, 
but  that  having  been  done,  the  contract  is  final,  and  the  modifica- 
tion of  the  ordinary  rule  of  sale  and  purchase  cannot  be  extended 

>  14  Yes.  151.  *  1  Scb.  &  L.  S50. 
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beyond  the  words  of  those  orders  which  introduce  it.  Here  the 
printed  conditions  of  sale,  which  must  be  taken  to  be  in  complete 
execution  of  the  Oeneral  Orders  of  the  Court,  were  fully  performed 
by  the  appellant,  and  a  definitive  contract  must  be  taken  to  hare 
been  constituted.  By  those  conditions  the  certificate  of  sale,  when 
approved  by  the  Judge,  were  '^  to  become  binding,  without  further 
trouble  or  expense  to  the  purchaser."     That  certificate  was 

*  561    on  the  13th  February  signed  by  the  Vice-Chancellor  as  *  ap- 

proved by  him,  and  in  that  way  the  contract  was  rendered 
complete  by  the  act  of  the  Court  itself. 

Again :  the  practice  has  never  been  applied  to  a  case  of  private 
contract.  In  Millican  v.  Vanderphmk^  Vice-Chtncellor  Wood 
expressly  so  decided,  and  in  that  case  it  was  also  held  that  when 
the  Master  has,  in  the  presence  of  the  parties,  approved  of  a  sale 
by  private  contract,  whether  under  a  special  reference  or  the  fourth 
Oeneral  Order  of  July,  1851,^  no  stranger  can  intervene  to  prevent 
the  confirmation  of  the  report.  Here  the  sale  was  by  private  con- 
tract. The  intervention  was  on  the  part  of  a  stranger,  and  it  was 
made  after  the  Judge  had  signed  his  approval  of  the  certificate 
which  declared  the  appellant  tlie  purchaser,  who  had  therefore  a 
right  to  believe  that  he  should  not  be  subjected  to  the  inconven- 
ience of  a  sale  by  public  auction. 

In  this  case  there  was  an  undertaking  on  the  part  of  the  Court 
that  the  tenders  should  not  be  published  ;  that  undertaking  could 
not  have  been  performed,  or  the  party  applying  could  never  have 
known  what  was  the  appellant's  bidding,  so  as  to  be  able  to  offer 
to  exceed  it.  This  breach  of  the  conditions  must  have  occurred 
after  the  certificate  had  been  signed  by  the  Chief  Clerk,  and 
allowed  by  the  Judge,  though  the  conditions  expressly  declared 
that  the  contract  would  then  ''  become  binding,  without  further 
notice  or  expense  to  the  purchaser." 

*  662       *  The  certificate  of  the  sale  was  to  be  procured  by  the 

persons  who  had  tlie  conduct  of  the  sale ;  they  were  to  file 

>  11  Hare,  1S6. 

'  **  That  when  any  property  is  directed  to  be  sold  before  the  Master,  the  Mas- 
ter shall  be  at  liberty,  either  before  or  after  such  property  shall  have  been  put 
up  to  sale  by  private  auction,  to  receive  proposals  for  the  sale  thereof,  or  of  any 
part  thereof,  by  private  contract,  and  he  shall  make  his  report  thereof,  with  his 
opinion  thereon,  to  the  Court,  which  report  shall  be  submitted  to  the  Court  for 
confirmation,  in  the  same  manner  as  reports  made  upon  special  reference  as  to 
sales  by  private  contract." 
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it ;  the  signing  it  is  equivalent  in  the  new  practice,  to  the  Master's 
report  nisi^  and  the  approval,  to  the  confirmation  of  the  Master's 
report :  Bridger  v.  Pev^fold.^  The  contract  here  would  have  been 
binding  on  the  purchaser :  Ve9ey  v.  JEltvood.^  That  was  a  very 
strong  case,  for  the  purchase  was  of  an  estate  pur  avire  vie,  and 
the  sole  cestui  que  vie  died  subsequently  to  tliQ  bidding,  and  before 
the  Master's  report  could  be  confirmed.  If  under  such  circum- 
stances the  purchaser  eould  be  held  bound,  the  vendor  —  that  is, 
in  this  case,  the  Court  —  must  be  equally  bound.  Here  the  pur- 
chaser was  bound  to  pay  the  deposit  into  Court  before  the  20th 
February  ;  he  did  pay  it  in  on  the  18th.  It  cannot  be  contended 
that  this  payment  was  obligatory  on  him,  and  yet  that  the  Court 
might  on  the  21st  February  direct  a  resale  of  the  property. 

Tlie  course  adopted  here  was  erroneous,  for  no  order  was  carried 
in  to  discharge  the  purchaser ;  without  such  an  order  there  cannot 
be  a  resale. 

It  may  be  suggested  that  the  appellant  cannot  now  object  to  the 
order,  as  he  has  received  back  his  deposit. 

[The  Lord  Chancellor.  —  There  is  nothing  in  that.] 

The  error  of  the  Court  below  appears  to  have  arisen  from  treat- 
ing this  as  a  sale  by  auction,  and  misconstruing  the  words  in  the 
third  condition,  that  the  certificate  ''  will,  in  due  course,  become 
binding."  Lord  Justice  Turnef  referred  ^  to  the  15  &  16  Vict.  c. 
80,  for  the  means  of  construing  these  words,  and  held  that  four 
days,  after  the  Clerk  had  signed  the  certificate,  were  allowed  to 
take  the  opinion  of  the  Judge  at  chambers,  and  that  '^  eight  days 
more  were,  by  the  fifty-first  Order,  allowed  for  parties  to 
come  into  Court  to  *  disturb  the  certificate."  But  even  if  *  563 
that  construction  was  right,  it  was  applicable,  not  to  a 
stranger,  but  only  to  the  parties,  that  is,  parties  to  the  proceed- 
ing. The  34th  section  of  the  statute  is  restricted  to  them ;  the 
words  are,  that  the  certificate,  when  signed,  adopted,  and  filed, 
**  shall  thenceforth  be  binding  on  all  the  parties  to  the  proceed- 
ings " ;  and  the  word  used  in  the  forty-ninth  Order  is  "  party," 
and  not ''  person."  Here  the  parties  did  not  impeach  the  sale ;  it 
was  a  stranger,  one  who  had  previously  bidden  a  much  less  sum. 
The  construction  put  by  the  Court  below  upon  the  words  of  the 
condition  cannot  be  applied  in  his  favour. 

»  1  Kay  &  J.  28.  ■  3  Dmrj  &  War.  74. 

'  In  Osborne  v.  Foreman,  25  Law  J.  N.  S.  Ch.  841. 
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Mr.  Craig  and  Mr.  Batten  for  the  respondents.  —  A  sale  by 
order  of  the  Court  of  Chancerj  is  not  a  sale  coming  within  the 
provisions  of  the  Statute  of  Frauds,  The  Attomey-Generai  y.  Doy,^ 
but  is  governed  entirely  by  the  orders  and  practice  of  the  Court. 
The  purchaser  signs  his  name  to  the  contract ;  no  person  signs  on 
tlie  part  of  the  vendor,  and  therefore  he  is  not  bound  until  the 
final  order  confirming  the  sale  has  been  made  by  the  Court.  The 
right  and  duty  of  the  Court  to  have  a  better  purchaser  than  at  first 
offers,  apply  equally  to  sales  by  auction  and  by  private  contract ; 
and  there  is  no  such  distinction  as  is  supposed  to  be  laid  down  in 
Millican  v.  Vanderplank?  which  was  a  case  decided  entirely  on 
its  own  peculiar  circumstances.  But  even  if  such  a  distinction 
exists,  this  case  cannot  be  considered  as  one  of  a  sale  bj  private 
contract. 

Though  called  by  that  name  in  the  advertisement,  it  had  all  the 
incidents  of  a  sale  by  auction,  and  the  proceeding  here  was  there- 
fore perfectly  competent.  The  Court  carefully  guarded  itself  here 
against  being  finally  bound  by  the  first  accepted  bidding. 
*  664  "  To  be  sold  by  private  contract,"  meant  only  that  *  the  es- 
tate was  to  be  sold  upon  tenders,  and  that  till  the  purchaser 
was  first  declared  in  the  clerk's  certificate  the  tenders  should  be 
confidential,  while  the  words  ^'  subject  to  this  contract  receiving 
the  sanction  of  the  Vice-Chancellor,"  constituted  an  express  reser- 
vation of  the  power  to  declare  that  sanction  in  the  formal  and 
settled  manner  of  the  Court.  That  is  perfectly  well  known,  and 
the  purchaser  must  be  taken  to  have  purchased  subject  to  that 
knowledge.  The  words  ^'  in  due  course  "  cannot  be  restricted  to 
"  signed "  alone,  but  cover  the  words  "  signed,"  "  filed,"  and 
^'  become  binding."  If  so,  then  it  is  clear  that  the  last  words 
could  not  take  effect  till  after  the  expiration  of  the  eight  days  from 
the  filing,  when,  no  summons  having  been  taken  out,  the  certifi- 
cate would  become  binding. 

The  principle  on  which  the  Court  proceeds  in  ordering  resales 
is  stated  by  Lord  Eldon  in  Lefray  v.  Lefroy  *  to  be  "  the  advantage 
of  the  parties  interested  in  the  sale  "  ;  and  consequently  there  can 
be  no  difference  whether  the  application  to  open  the  biddings  is 
made  by  a  stranger  or  not ;  and  there  the  biddings  were  opened  on 
the  application  of  a  person  who  had  been  present  at  the  sale.   The 

^  1  Yez.  Sen.  221,  per  Lord  Hardwicke.  '  2  Russ.  606. 

'  11  Hare,  136. 
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cases  of  White  v.  Wils&n^  and  Fergits  v.  Gore^  are  cases  in  which 
the  report  had  been  absolutely  confirmed ;  and  there,  of  course, 
nothing  short  of  fraud  could  be  put  forward  as  a  ground  to  open 
the  biddings. 

Formerly  the  terms  of  a  decree  were,  that  the  estate  should  be 
sold  with  the  approbation  of  the  Master.  The  seventy-fifth  Order 
of  1828  ^  allowed  ^  the  Master  to  direct  the  same  to  be  sold  in  the 
country,  at  such  place  and  by  such  person  as  he  shall  think  fit." 
Then  came  the  Orders  of  July,  1851,  by  the  second  of  which 
the  Master  had  authority  *  to  fix  reserved  biddings.  Tiiat  *  565 
Order  made  a  rule  of  practice  of  what  had  before  been  the 
subject  of  a  special  direction :  Jervoise  v.  Clarke.^  The  fourth 
Order  of  July,  1851,  authorised  the  Master, "  before  or  after  such 
property  shall  have  been  put  up  to  sale  by  public  auction,  to  re* 
ceive  proposals  for  the  sale  by  private  contract."  Those  proposals 
must  be  such  as  would  come  from  strangers  as  well  as  parties  to 
the  cause,  and  the  adoption  of  them  must  be  confirmed  in  the  same 
way  as  a  sale  by  public  auction.  The  present  practice  is  regulated 
by  the  15  &  16  Vict.  c.  80.  The  32d  section  directs  the  Chief 
Clerk  to  embody  the  result  of  the  proceedings  before  him  in  the 
form  of  a  short  certificate ;  the  33d  reserves  leave  to  "  any  party," 
which  must  mean  any  person,  to  take  the  opinion  of  the  Judge 
upon  it ;  and  the  34th  shows  that  tliat  opinion  may  be  taken  after 
the  certificate  has  been  signed  and  adopted  by  the  Judge.  The 
Judge  was  substituted  for  the  Master,  the  certificate  for  the  report, 
and  the  filing  of  it  was  to  have  the  effect  of  the  former  order  nisi. 
If  not  impeached,  it  would  at  the  end  of  a  certain  number  of  days 
become  absolute.  The  49th  and  the  51st  Orders  of  October,  1852, 
show  the  proceedings  here  to  be  perfectly  regular. 

Tiiere  is  no  necessity  actually  to  discharge  the  first  order  ;  that 
and  the  order  for  resale  may  for  a  time  stand  together ;  such  has 
always  been  the  practice.  Notice  of  the  application  to  the  Judge 
is  all  that  is  necessary. 

The  payment  of  the  money  on  the  20th  could  make  no 
difference.  The  purchaser  had  had  an  indulgence  in  the  payment 
of  the  deposit  being  delayed  till  that  day.  The  contract  could 
not   become    finally  binding    till   the  22d  of   February.     The 

*  14  Ves.  161.  *  1  Jac.  &  W.  889. 
M  Sch.  &  L.  350. 

*  TouliAin's  Statates  and  Orders,  p.  242  ;  Sanders'a  Orders  in  Ch.  728. 
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order  was  an  act  of  judicial  discretion,  which  is  not  properly  the 
subject  of  appeal. 

*  566        *  The  Attorney-  General^  in  reply.  — ^^This  is  a  sale  by  private 

contract,  and  in  such  a  sale  the  contract  becomes  complete 
and  binding  as  soon  as  it  has  been  signed :  the  signature  of  the 
approval  by  the  Judge  left  nothing  more  to  be  done ;  and  the 
attempt  to  open  the  biddings  here  is  really  to  set  aside  a  completed 
contract,  without  an  imputation  of  either  mistake  or  fraud. 

February  12. 

The  Lord  Chancellor  (Lord  Cranworth).  —  My  Lords,  this 
case,  which  has  been  very  fully  argued,  is  upon  a  very  short,  but  very 
important  point.  It  has  reference  to  a  question  which  has  been 
often  mooted  and  discussed  in  the  Court  of  Chancery,  namely,  the 
practice  of  opening  biddings.  Your  Lordships  are  well  aware 
what  that  practice  is,  namely,  that  in  the  case  of  estates  which  are 
put  up  for  sale  in  the  ordinary  mode  by  auction,  by  direction  of 
the  Court  of  Chancery,  until  there  has  been  a  final  order  (what- 
ever that  final  order  is)  establishing  a  particular  person  to  be  the 
purchaser,  a  third  person  may,  generally  speaking,  intervene  ;  aod 
upon  no  other  ground  than  that  he  offers  an  advance  of  price, 
provided  it  be  a  considerable .  advance,  the  sale  may  be  set  aside, 
and  he,  paying  all  the  expenses  which  the  previous  purchaser  has 
incurred,  gets  an  order  that  the  estate  shall  be  put  up  for  sale 
upon  his  advanced  price.  My  notion  of  the  practice  had  been 
that  he  was  then  bound  to  bid  to  the  extent  of  his  advance  upon 
the  former  purchase.  It  seems,  however,  according  to  the  author- 
ities, that  that  has  at  all  events  not  been  always  done,  but  that 
was  the  principle  upon  which  the  Court  acted. 

Now,  no  one  can  look  at  that  practice  without  deploring  it,  and 

without  seeing  that  it  is  a  practice  which  upon  theory  must  lead, 

and  which  according  to  experience  constantly  has  led,  to 

*  567    the  greatest  inconvenience ;  I  do  not  say  *  injustice,  because 

supposing  persons,  who  are  tendering  money  as  purchasers, 
to  know  what  the  rules  of  the  Court  are,  which  we  must,  I  sup- 
pose, presume  they  do,  then  it  is  not  unjust  to  them  that  they  are 
dealt  with  in  respect  of  their  purchases  according  to  those  rules. 
But  it  is  most  inexpedient,  because  with  reference  to  the  interests, 
not  of  the  purchaser,  but  of  the  seller,  it  is  obvious  that  the 
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knowledge,  when  I  am  bidding  for  an  estate,  that  I  may,  within  a 
week  or  a  fortnight,  or  perhaps  a  month  or  two  months  afterwards 
be  deprived  of  that  for  which  I  had  perhaps  a  sort  of  enthusiasm 
at  the  moment  when  I  became  the  purchaser,  must  necessarily 
damp  my  ardour,  and  I  therefore  do  not  give  that  which  I  other- 
wise might  have  given.  Sometimes  it  may  happen  that  what  is 
thus  lost  is  more  than  compensated  for  by  the  additional  publicity 
which  is  given  to  the  proceeding,  by  which  additional  purchasers 
may  be  invited  into  the  field.  But  all  these  discussions,  as  it  has 
been  fairly  admitted  by  the  counsel  on  both  sides  of  the  bar,  are 
discussions  which  may  be  rather  addressed  to  your  Lordships  in 
your  legislative  capacity,  or  perhaps  in  some  respects  to  the  indi- 
vidual who  has  now  the  honour  of  addressing  you  as  head  of  the 
Court  of  Chancery,  with  a  view  to  see  whether  or  not  some  amend- 
ment may  be  made  in  this  practice.  The  question  we  have  to  deal 
with  here  is,  what  are  the  rights  of  the  parties  with  reference  to 
the  existing  practice  ? 

Now,  the  Attorney-General  suggested  a  consideration,  which, 
whether  he  is  right  in  the  view  he  takes  of  the  origin  of  the  rule 
or  not,  does  appear  to  me  to  afford  a  very  good  ground  for  amend- 
ing the  order  of  the  Court,  namely,  the  altered  practice  which 
now  prevails  of  having  reserved  biddings ;  because  unquestion- 
ably, even  if  the  original  practice  was  right,  of  the  Court  having 
this  power  of  opening  the  biddings  for  the  purpose  of  pre- 
venting sales  at  an  *  undervalue,  it  does  seem  rather  un-  ^568 
reasonable  that  the  vendor  should  be,  as  it  were,  protected 
at  both  ends,  not  only  by  the  reserved  bidding,  but  by  the  power 
of  putting  an  end  to  the  purchase  after  it  has  been  made  ;  and  it 
does  appear  to  me  to  be  a  very  useful  suggestion,  whether  a  gen- 
eral order  might  not  be  made,  either  that  there  should  always  be 
a  reserved  bidding,  or,  if  not,  that  whenever  there  is  a  reserved 
bidding,  then,  upon  the  mere  ground  of  advance  of  price,  no  bid- 
ding shall  ever  be  afterwards  opened.  That,  however,  though  it 
may  be  very  useful  to  enact  hereafter,  is  not  the  law  at  present. 

My  Lords,  the  first  point  is,  what  is  the  law  at  present  with 
reference  to  sales  by  auction  properly  so  called,  the  ordinary  sales 
under  the  direction  of  the  Court ;  and  what  is  the  rule  with  refer- 
ence to  the  altered  practice  ?  Now,  I  do  not  weary  your  Lord- 
ships by  repeating  that  which  has  been  stated  at  the  bar  in  the 
course  of  this  argument  —  what  the  course  was  as  to,  first,  a  bid- 

voL.  VI.  28  [  488  ] 


*568  GASES  IN  THE  HOUSE  OF  LORDS. 

ding,  then  obtaining  the  Master's  report  as  to  a  particular  person 
being  the  best  purchaser,  and  then  getting  that  report  absolutely 
confirmed  ;  and  till  it  was  absolutely  confirmed,  upon  an  advance 
being  made,  the  biddings  might  be  opened.  How  is  that  altered 
by  the  altered  practice  ?  I  think  that  has  been  put  upon  a  per- 
fectly proper  ground  in  the  case  of  Bridger  v.  Penfoldy  before 
Vice-Chancellor  Wood  ^  in  the  year  1853.  Instead  of  obtaining  a 
report  mat,  and  getting  that  report  confirmed,  with  an  opportu- 
nity to  all  the  public,  until  it  was  confirmed,  of  opening  the  bid- 
dings that  practice  has  now  been  brought  within  the  ordinary 
range  of  proceedings  before  the  Chief  Clerk  of  the  Judge ;  and 
according  to  the  construction  of  sections  S3  and  34  of  the  Mas- 
ters Abolition  Act,  and  the  Orders  that  were  made  ia 
*  569  *  1852  to  carry  into  effect  the  directions  of  the  statute 
passed  in  the  session  of  that  year,  the  course  of  proceeding 
is  as  follows :  The  proceeding  is  brought  before  the  Chief  Clerk  of 
the  Judge ;  it  is  discussed,  and  at  the  end  of  four  clear  days,  he 
certifies  who  is  tlie  purchaser.  That,  Vice-Chancellor  Wood  deter- 
mined, and  I  think  quite  correctly  determined,  must  be  taken  to 
have  been  meant  to  be  in  analogy  to  what  was  formerly  the  prac- 
tice of  obtaining  a  report  nisL 

Then  that  having  been  done,  the  thirty-fourth  section  says  that 
when  any  certificate  or  report  shall  have  been  signed  or  adopted, 
the  certificate  so  made  by  the  Chief  Clerk  at  the  end  of  four  clear 
days  may  be,  and  in  ordinary  practice  it  always  is,  unless  there  is 
some  intermediate  application  to  vary  it,  signed  and  approved  by 
the  Vice-Chancellor,  and  that  "  when  any  such  certificate  or  re- 
port of  the  Chief  Clerk  shall  have  been  signed  and  adopted  by  the 
Judge,  the  same  shall  be  filed  in  like  manner  as  reports  are  now 
filed."  That  is  not  exactly  analogous  to  the  former  proceeding, 
because  the  report,  according  to  the  old  practice,  was  not  filed  un- 
til it  had  become  absolute.  That  certainly  is  not  meant  to  be  the 
case  here,  because  the  certificate,  after  it  has  been  signed,  is  to  be 
filed.  It  says,  ^^  in  like  manner  as  reports  are  now  filed,"  —  that 
is,  as  absolutely  confirmed  reports  are  now  filed,  ^^  and  shall 
thenceforth  be  binding  on  all  parties  to  the  proceeding,"  not  the 
parties  in  the  cause,  but ''  the  parties  to  the  proceeding,  unless  dis- 
charged or  varied  either  at  chambers  or  in  open  court,  according 
to  the  nature  of  the  case,  upon  application,  by  summons  or  mo- 

^  1  E^ay  &  J.  2S. 
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tion,  within  such  time  as  shall  be  prescribed  iu  that  behalf  by  any 
general  order  of  the  Lord  Chancellor.'' 

The  forty-ninth  general  Order  of  October,  1852,  says, "  At  tlie  ex- 
piration of  four  clear  days  after  the  certificate  or  report  shall  have 
been  signed  by  the  Chief  Clerk,  if  no  party  has  in  the  mean 
time  obtained  a  summons  to  take  the  opinion  *  of  the  Judge  *  570 
thereon,"  the  certificate  may  be  approved.  Vice-Cliancel- 
lor  Wood,  in  the  case  of  Bridger  v.  P«t/bW,  considered  that  by  the 
signature  of  the  Judge  first  given  to  the  Clerk's  certificate  the 
parties  to  the  proceeding  were  put  in  the  same  situation  as  they 
would  have  been  according  to  the  old  practice  upon  obtaining  the 
report  nisiy  and  this  order  assumes  that  to  be  so.  Then  the  fifty- 
first  Order  says :  ^^  The  time  within  which  an  application  may  be 
made  by  summons  or  motion  to  discharge  or  vary  any  certificate  or 
report  which  has  been  signed  and  adopted  by  the  Judge  sitting  in 
chambers  is  to  be  eight  clear  days  after  the  filing  of  such  certifi- 
cate or  report."  Eight  clear  days  ;  that  is  the  time  which  in  obe- 
dience to  the  directions  of  the  thirty- fourth  section  of  the  Act,  the 
Lord  Cliancellor  fixed  as  the  time  within  which  parties  to  the  pro- 
ceeding might  apply  to  have  the  certificate  varied.  Vice-chan- 
cellor Wood  in  that  case  determined  that  within  that  period  it  was 
open  and  competent  to  a  party  to  make  that  application,  and  that, 
just  as  according  to  the  old  proceeding  he  might,  within  that  time, 
hare  applied  to  open  the  biddings,  so  he  may  now  make  the  appli- 
cation to  the  Judge  within  tiiat  same  period  of  time,  which  under 
these  Orders  is  given  evidently  by  analogy  to  the  old  practice. 

I  consider  it  therefore  to  be  quite  clear,  that  according  to  the 
existing  law  and  the  altered  practice  (altered  in  conformity  with 
the  Act  of  Parliament),  upon  an  ordinary  sale  by  auction,  under 
the  direction  of  the  Court,  the  course  is  plain,  that  tlie  purchaser 
obtains  the  certificate  of  tlie  Chief  Clerk  that  he  is  the  purchaser, 
and  within  four  days  he  obtains  the  approbation  of  the  Judge,  un- 
less there  is  something  in  the  mean  time  to  prevent  his  obtaining 
that  approbation ;  and  that  in  the  succeeding  eight  days  he  has 
exactly  the  same  rights,  and  that  third  persons  have  exactly 
*  tlie  same  rights  (for  I  consider  that  all  persons  who  wish  *  571 
to  become  purchasers  are,  within  the  fair  construction  of 
this  clause,  to  be  regarded  as  parties  to  the  proceeding)  ;  they 
have  the  same  rights,  that  existed  before,  of  opening  the  biddings, 
and  so  of  improving,  as  was  supposed,  the  interests  of  those  who 
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were  selling  the  estates.  That  would  be  the  case  upon  an  ordinary 
sale.  And  the  great  question  here  is,  whether  this  sale,  differing 
in  some  respects  from  an  ordinary  sale,  does  so  differ  as  to  create 
any  difference  in  respect  of  the  rights  of  the  parties  in  the  cause, 
the  public,  and  the  intended  purchaser,  with  reference  to  the  open- 
ing  of  these  biddings. 

Upon  that  point,  I  confess,  that  after  having  had  some  flucta- 
ation  of  opinion  upon  that  subject,  I  have  come  to  the  conclusion 
that  there  is  no  difference  whatever  in  principle.  Observe,  there 
had  been  attempts,  which  we  need  not  advert  to,  in  preceding 
years  to  sell  this  estate  by  auction.  For  some  reason  or  other  the 
estates  were  not  sold,  and  it  appears  that  Yice-Ghancellor  Stuart 
thought  tliat  some  altered  mode  of  proceeding  would  be  better. 
He  consequently  adopted  this  mode ;  whether  it  is  the  usual  mode 
or  not,  I  am  not  aware ;  I  do  not  recollect  an  instance  of  a  sale  in 
this  way  ;  but  it  may  l>e  that  it  is  a  common  mode  of  proceeding. 
It  was  this.     [His  Lordship  stated  the  circumstances.] 

Now  what  sort  of  sale  was  this  ?  It  is  described  as  a  sale  by 
"  private  contract,"  but  we  must  not  make  ourselves,  or  consider 
that  other  persons  can  properly  be  made,  the  slaves  of  words. 
That  which  is  called  a  sale  by  private  contract  is,  when  you  look 
at  the  description  of  what  are  the  things  to  be  done,  to  all  intents 
and  purposes  a  sale  by  auction.  I  believe  the  word  auction  has 
been  always  understood  to  be  derived  from  angendo;  it  means 
tliat  you  are  to  bid.  Tliis  is  not  exactly  a  sale  by  auction 
*  572  in  this  *  sense,  that  when  I  hear  that  A.  has  bid  10,000/.,  I 
make  an  advance  upon  it,  and  say  I  will  give  11,000/.,  but 
it  is  a  sale  at  which  everybody  is  privately  to  communicate  what 
he  will  give,  and  then  if  a  sufficient  sum  has  been  offered  upon  a 
certain  day,  he  who  has  offered  the  most  is  to  be  declared  the 
purchaser.    That  is  the  nature  of  the  sale. 

That  was  done,  and  Mr.  Barlow,  the  appellant,  was  the  person 
who  offered  in  his  sealed  tender  the  highest  sum,  namely,  36,500/. 
How  does  he  make  his  offer  ?  What  is  the  form  in  which  he  is 
told  to  make  the  offer ?  "I  hereby  agree  to  purchase  the  estate," 
so  and  so,  "  at  the  price  or  sum  of"  and  he  puts  36,500/.,  "sub- 
ject to  the  conditions  hereby  annexed  "  and  "  subject  to  this  con- 
tract receiving  the  sanction  of  the  Vice-Chancellor."  What  does 
that  moan  ?  I  think  it  means,  subject  to  the  contract  being  con- 
firmed by  the  Vice-Chancellor ;  that  must  be  by  the  Court  of 
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Chancery,  secundum  cursum  eurioB^  unless  some  specific  mode  of 
obtaining  the  approval  is  pointed  out  When  it  is  said  that  the 
sale  is  to  be  subject  to  the  sanction  of  the  Yice-Chancellor,  that 
means,  subject  to  the  legal  sanction  of  the  Yice-Chancellor,  in 
such  mode  and  form  as  such  sanction  is,  by  the  ordinary  course  of 
the  Court,  to  be  given,  and  I  think  that  is  very  much  confirmed  by 
the  conditions  of  sale,  which  state  that  *'  the  certificate  of  sale, 
if  any,  will  then  "  that  is,  upon  the  opening  of  the  tenders  on  the 
8th  of  February,  ^^  be  settled,  and  will  in  due  course  be  signed 
and  filed  and  become  binding,  without  further  notice  or  expense 
to  the  purchaser."  I  thought  at  one  time  that  those  words  ^^  with- 
out further  notice  or  expense  to  the  purchaser  "  might  have  been 
important,  because  they  might  point  to  some  different  mode  of  sale 
from  that  which  would  have  been  the  ordinary  course ;  but  that  is 
not  so.  According  to  the  old  practice,  after  the  purchaser  had 
made  his  tender,  and  had  been  reported  to  have  made  the 
*  highest  tender,  he  was  at  some  expense,  because  he  was  *  573 
the  person  who  was  to  obtain  the  Master's  report ;  he  was 
the  person  who  was  to  get  the  report  made  absolute ;  and  he 
was  the  person  who  was  to  file  that  report.  But  according  to  the 
altered  practice,  all  the  expense  is  thrown  upon  the  parties  to  the 
cause ;  therefore  it  was  very  reasonable  to  intimate  to  the  person 
making  that  tender  that  the  certificate  would,  in  due  course,  be 
signed  and  filed  and  become  binding  without  any  further  expense 
to  him.  That  view  of  the  case  is  still  further  confirmed  by  the 
fourth  condition  of  the  sale,  which  says  that  the  ''  vendors  are 
witliin  eight  days  after  the  certificate  has  become  binding  to  de- 
liver," and  so  on.  Now,  according  to  the  altered  practice  of  the 
Court,  the  certificate  becomes  binding,  not  when  the  Vice-Chan- 
cellor  signs  it,  but  eight  days  after  the  Yice-Chancellor  signs  it, 
unless  there  is  something  in  the  mean  time  to  interfere  to  prevent 
that  result. 

It  appears  to  me,  therefore,  that  that  was  a  proceeding  in  the 
ordinary  course  of  the  Court,  so  that  the  ordinary  mode  of  making 
purchases  absolute  upon  ordinary  s^^les  by  auction  became  applica- 
ble to  it,  and  consequently  that  tlie  course  that  was  taken  in  this 
case  was  perfectly  right,  and  that  Mr.  Barlow,  who  had  been  the 
purchaser  at  the  sale,  lost  his  riglit  to  have  the  sale  completed  by 
reason  of  the  intervention  of  a  third  person  between  his  bidding 
and  the  confirmation  of  the  certificate,  its  becoming  absolutely 
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binding,  namely,  bj  reason  of  the  intervention  of  Mr.  HeffiU  in  the 
mean  time  making  a  larger  offer. 

This  being  the  view  I  take  of  the  case,  it  does  not  appear  to  me 
to  be  necessary  to  consider  what  is  the  rule  with  reference  to  pur- 
chasers by  private  contract.  But  as  far  as  it  is  fit  to  express  any 
opinion,  I  must  say  that,  with  regard  to  sales  by  private  contract, 

I  do  not  see  how  the  question  ever  can  arise  about  opening 
*574    biddings,  because  a  sale  by  *  private  contract  is  completed 

at  once.  There  is  a  proposal ;  it  is  thought  advantageous ; 
and  the  Master  or  the  Chief  Clerk  concurs  that  instead  of  the 
property  being  put  up  to  sale,  a  particular  person  shall  be  allowed 
to  purchase  it  for  a  particular  sum.  When  that  is  once  done  a 
special  order  is  made  for  the  occasion,  and  the  question  of  opening 
the  biddings  does  not  seem  to  me  to  be  one  that  can  ever,  upon 
such  a  state  of  things,  arise.  It  is,  however,  unnecessary  to  give 
any  opinion  upon  that  subject,  because  the  ground  upon  which  I 
go  is  this ;  that  according  to  the  altered  practice  of  the  Court  it 
was  competent  here  to  open  the  biddings  at  any  time  before  the 
expiration  of  eight  days  after  the  signing  of  the  certificate  by  the 
Yice-Chancellor ;  that  is,  such  a  proceeding  is  competent  in  the 
case  of  ordinary  sales  by  auction,  and  this  particular  sale,  though 
not  an  ordinary  sale  by  auction,  is  a  sale  of  a  character  which 
must  be  dealt  with  as  having  the  incidents  of  such  a  sale,  and 
that,  consequently,  these  proceedings  have  been  correct.  There- 
fore, I  humbly  move  your  Lordships  that  tliis  appeal  be  dis- 
missed. 

Lord  Brougham.  —  My  Lords,  I  do  not  mean  to  offer  any  oppo- 
sition to  my  noble  and  learned  friend's  motion.  Upon  tlie  whole, 
though  witii  considerable  difficulty  and  after  very  considerable 
doubt,  I  have  come  to  the  opinion  that  we  ought  not  to  alter  the 
judgment  appealed  from. 

Much  depends  in  this  case  upon  the  practice  of  the  Court  of 
Chancery  before  the  new  orders  ;  I  mean  the  old  practice  referred 
to  by  Vice-Chancellor  Wood  in  Bridger  v.  Pe^fold.^  I  say  nothing 
of  what  passed  in  MUlican  v.  Vanderplank^  because  I  think 
*  575  it  is  admitted  upon  all  *  hands,  that  that  does  not  apply  to 
this  case.  But  tlie  observations  of  the  Yice-Cliancellor  in 
Bridger  y.  Penfold  appear  to  me  exceedingly  strong,  and  very  im- 

1  1  Kay  &  J.  28.  •  11  Hare,  186. 
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portant,  with  respect  to  the  former  practice  of  the  Court.  And  I 
import  those  observations  into  this  case,  as  the  learned  Judges  below 
appear  to  have  done,  with  respect  to  the  manner  in  which  we  are 
to  deal  with  a  case  arising  under  the  new  rules. 

My  Lords,  I  do  not  quite  go  along  with  my  noble  and  learned 
friend,  but  that  is  very  immaterial,  in  his  view  of  the  other  part  of 
the  case,  I  do  not  quite  go  along  with  him  in  regarding  '^  auction  '' 
and  ^'sealed  tenders"  as  more  or  less  identical.  I  should  say, 
upon  the  whole,  with  all  possible  respect  to  my  noble  and  learned 
friend's  opinion,  that  I  sliould  rather  be  disposed  to  consider 
'^  sealed  tenders  "  and  '^  auction  "  as  things  not  only  not  identical, 
but  rather  contrasted  the  one  with  the  other.  But  I  do  not  think 
much  turns  upon  that.  As  I  have  already  stated,  I  have  had  some 
considerable  doubts,  which  doubts  have  been,  I  will  not  say  en- 
tirely removed,  but  very  much  weakened  by  what  has  passed. 
But  even  if  those  doubts  had  continued,  I  should  not  have  been 
prepared  upon  this  question  of  practice  to  have  advised  your 
Lordships  to  reverse  the  judgment  of  three  of  the  learned  Judges 
in  the  Court  below  upon  this  matter. 

As  to  what  has  been  said  upon  what  ought  to  be  the  rule  and 
the  practice  in  this  matter,  I  lay  that  upon  one  side,  for  the  reason 
given  by  my  noble  and  learned  friend,  that  that  would  be  a  very 
good  argument  in  a  case  where  the  matter  was  exceedingly  doubt- 
ful, and  where  you  had  no  guide  by  which  to  construe  a  given 
order  or  a  given  provision  of  the  statute.  You  would  then  prop- 
erly rely  upon  those  topics  which  have  been  pressed  upon  us ; 
and  which  would  be  exceedingly  powerful  in  a  case  where  the 
balance  was  entirely  doubtful,  in  casting  it  on  one  side 
*  rather  than  the  other.  That  I  do  not  apprehend  to  be  *  576 
this  case.  Those  are  topics  which  we  could  only  take  into 
our  view  if  we  were  legislating  upon  the  subject,  either  making 
a  new  provision  in  the  Act  of  Parliament,  or  under  the  powers 
of  that  Act  making  a  new  Order  of  Court  upon  the  subject. 

Lord  Wensleydalb.  —  My  Lords,  in  this  case  I  concur  in  the 
result  of  the  opinions  of  both  my  noble  and  learned  friends  who 
have  preceded  me,  and  in  the  observations  made  by  my  noble  and 
learned  friend  the  Lord  Chancellor  upon  this  case.  I  concur  also 
in  the  observations  which  have  been  made  as  to  the  propriety  of 
putting  a  stop  to  the  practice  which  has  prevailed  in  the  Court  of 
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Chancery  of  opening  biddings.  I  am  quite  alive  to  the  observa- 
tions which  have  been  made  against  that  practice,  and  I  hope  that 
occasion  will  be  taken  either  by  Act  of  Parliament,  if  necessary, 
or  at  least  by  order  of  the  Court,  entirely  to  put  a  stop  to  it. 

The  question  is,  whether  in  this  proceeding  it  was  competent 
to  the  parties  to  apply  to  the  Court  to  open  the  biddings.  Now 
that  I  think  depends  upon  two  questions.  In  the  first  place  — 
what  is  the  present  practice  of  the  Court  of  Chancery  under  the 
Statute  15  &  16  Vict.  c.  80,  and  the  rules  made  under  that 
statute  with  respect  to  what  is  clearly  and  notoriously  a  sale  by 
auction.  A  sale  by  auction  I  take  to  be  a  sale  in  which  one  party 
knows  what  another  bids,  and  increases  upon  the  other's  bidding, 
by  offering  on  his  own  part.  It  is  disputed  by  the  Attorney-Gen- 
eral whether  under  the  particular  contract  entered  into  upon  this 
sale,  this  is  a  case* in  which  the  biddings  could  be  opened  ;  and  he 
disputes  also  whether  in  a  sale  by  auction  it  would  be,  under  this 
particular  contract,  in  the  power  of  the  Court  to  allow  the  open- 
ing of  the  biddings. 
*  577  *  The  first  question  therefore  to  be  disposed  of  will  be 
what,  in  a  regular  sale  by  auction,  (which  this  is  not  I 
think)  is  now  the  practice  of  the  Court  of  Chancery  ?  I  take  it  as 
now  established  by  the  case  of  Bridget  v.  Penfold  before  Vice- 
Chancellor  Wood,  that  the  present  practice  with  respect  to  sales  by 
auction  is  the  same  as  the  old  practice  with  regard  to  such  sales, 
putting  the  certificate,  after  it  has  been  signed  and  filed,  and  after 
a  lapse  of  eight  days,  upon  the  same  footing  as  the  report  of  the 
Master  absolutely  confirmed.  I  think  that  is  the  correct  view  of 
the  case,  and  that  the  rule  of  the  Court  of  Chancery  (the  32d 
Rule),  founded  upon  the  Act  of  Parliament,  which,  after  a  certifi- 
cate has  been  filed  enables  parties  within  eight  days  to  apply  to 
alter  it,  really  applies  to  this  case,  where  a  third  person  in  the  in- 
terest of  the  parties  selling  the  estate  applies  to  have  it  altered. 
That  is  the  opinion  which  is  given  by  Vice-Chancellor  Wood  in  the 
case  of  Bridger  v.  Pmfold^  and  I  apprehend  that  opinion  is  per- 
fectly well  founded. 

Then  the  next  question  will  be,  whether  this  falls  under  the 
description  of  a  sale  by  auction,  or  under  the  description  of  a  sale 
by  private  contract.  I  agree  entirely  with  the  observations  made 
by  Vice-Chancellor  Wood  in  the  case  of  MUlican  v.  Vanderplanky 
that  the  usual  opportunity  of  opening  the  biddings  does  not  apply 
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to  a  contract  of  the  description  that  existed  in  that  case.  That 
was  a  private  contract  entirely.  That  was  a  bargain  made  by  two 
persons,  which  they  brought  before  the  Master,  and  the  Master 
confirmed  that  bargain.  That  was  a  case  in  which  I  think  the 
doctrine  of  opening  the  biddings  could  not  possibly  be  applicable. 
The  reasons  given  by  Vice-chancellor  Wood  seem  to  me  upon  that 
subject  to  be  perfectly  satisfactory,  because  in  a  private  contract 
the  parties  intend  to  make  it  a  final  contract.  But  if  the  contract 
is  to  be  by  biddings,  pursuant  to  the  practice  of  the  Court  of 
Chancery,  every  one  who  bids  *  knows  that  that  is  not  to  be  *  578 
a  final  and  binding  contract.  It  is  open,  according  to  the 
usual  practice  of  the  Court,  to  alteration  if  a  better  bidder  comes 
forward. 

Now  the  question  is,  whether  the  present  case  falls  under  the 
latter  class  of  sales  by  private  contract,  or  whether  it  is  really  in 
the  nature  of  a  sale  by  public  auction,  so  as  to  make  it  competent, 
according  to  the  practice  of  the  Court,  to  persons  tb  apply  to  open 
the  biddings  within  eight  days.  That  I  think  depends  upon  the 
actual  contract  made  in  this  case  upon  the  advertisement,  and  the 
tender  made  in  pursuance  of  that  advertisement. 

Here  the  advertisement  certainly  states  that  there  is  ^^  to  be  sold 
by  private  contract  a  very  valuable  freehold  estate,"  and  then  it 
states  afterwards  that  the  tenders  for  this  property  are  to  be  marked 
"  private,"  that  they  are  to  be  sent  in  by  a  certain  time,  before  the 
7th  of  February,  and  that  the  person  tendering  is  to  agree  to  pur- 
chase at  the  price  mentioned  by  him,  and  to  be  subject  to  the  con- 
ditions thereto  annexed,  and  subject  to  the  contract  receiving  the 
sanction  of  the  Yice-Chancellor.  Then  it  goes  on  to  state  that  such 
tenders  will  be  treated  as  confidential  and  their  contents  will  not 
be  made  public. 

Now  it  struck  me  certainly  in  the  course  of  the  argument  that  a 
good  deal  might  depend  upon  the  meaning  of  those  words,  if  they 
were  to  be  taken  as  intending  to  say  that  the  party  bidding  should 
never  have  his  contract  disclosed  so  as  to  prevent  any  other  person 
advancing  more  upon  his  bidding,  and  then  afterwards  coming  in 
to  open  the  bidding.  But  I  think  the  true  meaning  of  these  con- 
ditions is,  that  this  is  not  a  sale  by  private  contract  in  the  sense  of 
being  in  the  nature  of  a  binding  contract  between  the  parties,  and 
that  the  secrecy  here  spoken  of  is  a  secrecy  to  be  preserved  till 
the  last  moment  before  the  tenders  are  opened,  so  that  no  one 
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*  579  shall  know  before  then  what  another  person  has  *  bid,  so 
as  to  be  able  to  advance  beyond  the  sum  which  has  been 
tendered  ;  but  when  the  tenders  have  been  received  and  the  cer- 
tificate has  been  signed  and  filed,  any  person  may  have  access  to 
the  certificate,  and  may  know  what  the  largest  sum  tendered  is. 
Then  the  question  is,  whether  there  is  anything  in  this  contract  to 
prevent  a  person  when  he  knows  what  the  sum  is,  the  certificate 
being  filed  in  the  ofiice,  applying  in  the  usual  course,  according  to 
the  ordinary  proceeding  of  the  Court,  to  open  the  biddings  within 
a  certain  time.  I  think  it  does  not  exclude  that  power  on  the  part 
of  persons  who  choose  to  come  in  afterwards,  but  in  the  mean  time, 
and  until  the  last  moment,  the  transaction  is  to  be  kept  secret ; 
no  one  shall  know  what  is  bid  so  as  to  be  able  to  advance  beyond 
that  bid  ;  but  when  the  certificate  has  been  filed,  all  people  who 
choose  to  consult  the  files  of  the  Court  of  Chancery,  may  come 
and  know  what  the  bidding  is.  That  I  think  completely  explains 
the  meaning  of  the  words  '^undertaking  to  keep  the  tender 
secret." 

What  then  is  to  be  done  after  the  certificate  has  been  filed? 
Then  there  is  nothing  to  exclude,  unless  the  terms  of  the  contract 
itself  exclude  it,  the  power  which  everybody  has  of  applying,  in 
the  interest  of  the  parties,  to  increase  the  price  by  opening  the 
biddings.  Now  is  that  excluded  by  the  subsequent  terms  con- 
tained in  the  advertisement  ?  I  think  not ;  that  depends  very 
much  upon  the  grammatical  construction  of  what  follows  after- 
wards :  "  The  Chief  Clerk  of  the  said  Judge,"  [his  Lordship  read 
the  condition,  see  ante^  p.  558.] 

Now  what  is  the  meaning  of  that?  Either  those  words  may 
refer  to  what  immediately  follows,  or  they  may  refer  to  the  whole 
of  what  follows.  What  is  that  ?  "  The  certificate  will  then  be 
settled,  and  will  in  due  course  be  signed  and  filed  and  become 
binding,  without  further  notice  or  expense  to  the  pur- 
*580  chaser."  Now  I  do  not  agree  in  the  observation  •that 
was  made  upon  the  grammatical  construction  of  the  sen- 
tence by  the  Attornt^y -General  as  to  the  words  "  signed  and  filed." 
It  appears  to  me  that,  according  to  the  fair  construction  of  the 
sentence,  it  means  that  the  certificate  will  be  settled,  and  be 
signed,  and  filed,  and  become  binding,  in  due  course ;  that  is  to 
say,  in  due  course  of  the  Court  of  Chancery  in  such  a  proceeding. 
It  refers,  I  think,  to  that  due  course,  and  that  due  course  is  to  be 
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followed.  Tlierefore  in  this  respect  I  take  the  view  which  has 
been  already  taken  by  Lord  Justice  Turner  in  construing  this 
advertisement,  that  it  leaves  this  open  to  all  the  usual  practice 
which  prevailed  before  and  which  prevails  still  with  respect  to 
sales  by  public  auction. 

I  am  of  opinion,  therefore,  upon  these  grounds  that  this  appeal 
ought  to  be  dismissed.  I  think  the  practice  is  clearly  to  substitute 
the  filing  of  the  certificate  and  the  lapse  of  eight  days  afterwards 
for  the  whole  process  of  the  confirmation  of  the  Master's  report. 
That  unquestionably  applies  now  to  all  sales  by  public  auction. 
And  I  think,  taking  the  terms  of  this  sale  into  consideration,  it  is 
to  be  regarded  as  a  sale,  not  by  private  contract  in  the  sense  in 
which  private  contract  dispenses  with  this  matter  and  is  binding 
by  itself,  but  as  a  sale  by  public  auction,  with  regard  to  which  the 
usual  course  of  the  Court  of  Chancery  in  cases  of  sales  by  auction 
is  to  prevail. 

Mr.  Craig.  —  I  do  not  know  whether  your  Lordships  would 
think  it  right  that  the  respondents'  costs  should  be  costs  in  the 
cause. 

Lord  Chancellor.  —  The  respondents  are  the  parties  interested 
in  the  estate  ? 

Mr.  Craig.  —  Yes,  my  Lord;  there  are  a  great  many  parties 
among  whom  the  fund  is  now  to  be  divided. 

The  Lord  Chancellor.  —  I  think  that  your  costs  should  come 
out  of  the  fund. 

•  Mr.  Craig.  —  Perhaps  your  Lordships  will  be  pleased  to  *  681 
add  that  to  the  order. 

Order%  affirmed.     Appeal  dismissed;  the  costs  to  come  out  of  the 

fuTid. 

Lords'  Journals,  February  12th,  1858. 
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SHAW  V,  NEALE. 
1898.    Umh  12,  15,  16. 

George  Shaw,  Appellant. 

James  Neale  and  Frederick  William  Remnant,  Re%pondmU} 

Lien  of  Attorney.  Rule  of  Court.  Registration  of  Judgment.  1  ^ 
2  Viet.  e.  110.  2^8  Vict.  c.  11.  Attomeg^  Solicitor^  and 
Client. 

A  rule  for  taxation  of  costs,  and  an  allocatur  thereon,  do  not  amoant  to  a  *<  mle  ^ 
or  ^ order"  within  the  meaning  of  the  1  &  2  Vict  c.  110,  §  18,  so  aa  to  be 
capable  of  being  registered  as  a  judgment.  The  rule  absolute  for  payment  of 
the  costs  does  come  within  the  enactment 

There  is  no  obligation  on  an  attorney  or  solicitor  to  produce  his  client  for  the 
purpose  of  being  served  with  process  by  a  third  person,  and  a  security  obtained 
by  the  solicitor  from  his  client  during  the  period  of  the  client's  oonceahnent 
will  not  be  thereby  avoided  in  favour  of  such  third  person. 

An  attorney  or  solicitor  has  no  lien  on  an  estate  recovered  for  a  client  in  respect 
of  the  costs  and  expenses  incurred  in  recovering  it  (Bamesley  o.  Powell, 
Ambl.  102,  overruled).     He  has  a  lien  only  on  the  papers  in  his  hands. 

An  attorney  held  an  assignment  of  two  terms  to  attend  the  inheritance  of  an 
estate  recovered  by  him  for  his  client  On  a  rule  being  made  to  tax  his  costs, 
it  was  part  of  the  rule  that  the  Master  should  decide  whether,  and  if  so,  upon 
what  terms,  the  attorney  should  execute  to  his  client  assignments  of  these 
tenns.  The  Master  having  made  his  allocatur^  directed  that  the  attorney 
should,  on  payment  of  what  was  due,  or  on  security  for  the  same  being  given 
to  his  (the  Master's)  satisfaction,  execute  assignments  of  these  terms  at  the 
cost  of  the  client :  — 

Held^  that  this  did  not  constitute  a  charge  on  the  estate  so  as  to  give  the  attorney 
a  priority  from  the  date  of  the  allocatur ;  for  that  the  Master  had  no  power  to 
direct  that  these  terms  should  stand  as  a  security  for  the  amount  of  the  costs. 

Under  the  2  &  8  Vict  c.  11,  if  A.  has  a  judgment  registered  under  the  1  &  S 
Vict  c.  110,  such  registration  will  protect  him  against  all  who  become  mortga- 
gees or  purchasers  during  the  currency  of  the  five  years,  and  such  pro- 

*  582  tection  will  continue  as  to  them  under  *  a  re-registration,  even  though 
he  should  have  omitted  to  re-register  within  five  years ;  but  as  to  per- 
sons becoming  mortgagees  or  purchasers  between  the  period  when  his  first 
registration  ceased  and  when  his  re- registration  began,  he  will  not  be  protect- 
ed, but  they  will  have  priority  over  him  (Beavan  v.  Lord  Oxford,  6  De  6.,  M. 
&  G.  492,  approved). 

An  indenture  was  executed  by  N.  to  R,  at  that  time  N.'s  aCtomey,  to  secure 
what  was  then  due  to  R.,  and  also  future  advances.    This  indenture  was  made 

^  Hopkinson  v.  Bolt,  9  H.  L.  Cas.  521. 
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a  first  cbarge  on  N/s  property.  S.,  who  had  previonsly  been  N.*8  attorney, 
obtained  against  N.  a  rule  absolute  for  payment  of  costs  found  due  on  the 
Piaster's  allocatur ;  be  registered  this  rule,  and  thus  became  a  second  encum- 
brancer. R.  then  became  largely  N.'s  creditor  for  coets  subsequently  in- 
curred :  — * 
fieZrf,  on  an  order  allowing  S.  to  redeem  R.,  that  these  subsequent  costs  could 
not  be  taken  into  the  account. 

Tms  was  an  appeal  against  a  decree  made  by  the  Master  of  the 
Bolls,  relating  to  the  priority  of  a  judgment  debt  to  which  the  ap- 
pellant was  entitled  over  certain  mortgage  debts  and  securities  in 
which  the  respondent,  Remnant,  claimed  an  interest. 

In  February,  1836,  James  Neale,  now  deceased,  the  father  of 
the  respondent  Neale,  applied  to  the  appellant,  an  attorney  and 
solicitor  at  Billericay,  to  undertake  the  prosecution  of  a  claim  ad- 
Tanced  by  Neale,  as  heir  at  law  of  one  Seth  Sewell,  to  certain  lands 
and  hereditaments  situate  at  Ulverston,  in  the  county  of  Lancaster, 
then  in  the  possession  of  two  persons  named  Postlethwaite,  as 
devisees  under  Sewell's  will.  Shaw,  as  the  attorney  for  Neale, 
brought  an  action  of  ejectment  and  obtained  a  verdict  at  the  Sum- 
mer Assizes  of  1836.  In  Easter  term,  1836,  Shaw,  as  solicitor  for 
Neale,  filed  a  bill  in  Chancery  against  the  two  Postlethwaites,  for 
an  account,  and  to  obtain  possession  of  the  title  deeds ;  and  by  an 
order  of  the  Court  of  Chancery,  made  on  the  25th  November,  1836, 
they  were  directed  to  bring  the  deeds  into  Court,  which  was  ac- 
cordingly done. 

*  By  an  indenture  dated  5th  January,  1837,  the  premises    *  583 
in  dispute  were  assigned  to  the  appellant,  his  executors,  &c. 
for  the  residue  of  two  terms  of  1000  years  each,  upon  trust  for 
Neale,  his  heirs,  &o,  and  to  attend  the  inheritance.^ 

Shaw's  bill  of  costs  against  Neale,  in  respect  of  the  suit, 
amounted  to  2202.  12«.  5(2. 

On  the  8th  August,  1837,  an  agreement  was  entered  into  be- 
tween and  by  Neale  and  the  two  Postlethwaites,  by  which  the  liti- 
gation between  them  was  brought  to  an  end  by  compromise.  Each 
party  was  to  keep  what  he  had  got :  Messrs.  Postlethwaite,  the 
personalty,  and  the  mesne  profits  up  to  that  time,  the  heir  at  law, 
Neale,  the  realty,  and  they  were  to  convey  to  him  their  interest  in 

^  An  aTgument  was  attempted  to  be  raised  in  farour  of  the  appellant,  founded 
on  this  assignment.  It  is  sufficiently  noticed  in  the  judgment  (see  post,  and  see 
also  S  &  9  Vict.  c.  112). 
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it.  All  deeds  and  documents  relating  to  the  real  estate  were  to  be 
given  up  to  Neale. 

In  September,  1837,  the  premises  recovered  by  Neale  were 
offered  by  him  for  sale  by  auction  at  Ulverstone  aforesaid,  in  six 
lots ;  lot  5  of  which  was  sold  to  Richard  Brunton  for  2792. 

In  February,  1888,  Neale  withdrew  his  business  from  Shaw,  and 
appointed  Remnant  his  attorney  and  solicitor;  and  application  was 
then  made  to  Shaw  for  his  bills  of  costs.  They  were  delivered  in, 
and  on  the  14th  June,  1838,  an  order  was  obtained  to  tax  them. 
At  the  same  time  a  petition  was  presented  in  Chancery  for  Shav 
to  deliver  up  Neale's  papers.  This  petition  was  dismissed  with 
costs,  and  the  order  dismissing  it  was,  in  June,  1839,  registered  in 
the  Court  of  Common  Pleas,  pursuant  to  the  1  &  2  Vict.  c.  110, 
but  was  never  afterwards  re-registered.  The  costs  due  to 
*  584  Sliaw  on  this  dismissed  petition  were  taxed,  *  and  252.  Us. 
remained  unpaid.  Tlie  taxation  of  the  other  costs  was  not 
completed  until  11th  April,  1839,  when  the  Master  finally  allowed 
the  sum  of  1238/.  2«.  dd.  The  rule  to  tax,  and  the  cUlocatur 
thereon,  were  on  tlie  16th  April,  1839,  registered  by  Shaw  in  the 
Court  of  Common  Pleas,  pursuant  to  the  1  &  2  Vict.  c.  110,  and 
were  re-registered  on  the  30th  November,  1846,  and  again  30th 
November,  1852.^ 

Before  the  taxation  was  concluded,  namely,  on  the  7th  March, 
1839,  Remnant  obtained  from  Neale  a  warrant  of  attorney  to  con- 
fess judgment  for  lOOOZ.  as  security  for  500Z.  and  interest.  Judg- 
ment was  entered  up  thereon  on  the  same  day,  and  was  registered 
on  the  5th  June  in  that  year,  under  1  &  2  Vict.  c.  110,  and  re- 
registered 4th  June,  1844,  5th  June,  1849,  and  3d  June,  1854. 

^  As  flome  argument  was  raised  on  the  form  of  words  used  in  the  order  to  ux 
and  on  the  Master's  allocatur,  it  has  been  deemed  necessary  to  make  the  follov- 
ing  extracts  from  those  documents :  **  It  is  further  ordered  that  the  nA 
George  Shaw  shall  give  up  to  the  plaintiff*  all  deeds,  &c.  in  his  custody  or  power 
belonging  to  the  plaintiff,  on  payment  to  him,  Shaw,  of  what,  if  any,  shall  appear 
on  the  said  taxation  to  be  due  to  him  from  the  plaintiff,  or  upon  the  plaintiff 
giving  personal  security,  either  by  bills  or  bond,  fur  what  may  be  found  due  to 
Shaw,  to  the  satisfaction  of  the  Master,  who  shall  have  power  aUo  to  decide 
whether  Shaw  shall  execute  assignments  of  the  terms  to  the  plaintiff's  appointee, 
and  at  whose  expense  the  said  assignments  shall  be  prepared  and  executed." 

The  Master  by  his  aUocatur  allowed  1238/.  2«.  8r/.  as  the  final  balance  due  to 
Shaw,  and  directed  ^  that  upon  payment  of  the  sum  allowed,  or  upon  security  to 
be  given  to  my  satisfaction,  the  said  George  Shaw  shall  execute  assignments  of 
Che  terms  to  the  plaintiff's  appointee,  at  the  expense  of  the  plaintiff." 
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On  the  12th  June,  1839,  Neal  executed  to  Remnant  a  convey- 
ance of  all  premises  for  securing  to  Remnant  647/.  then  due,  and 
also  ^'  all  future  advances  "  to  be  made  by  him  to  Neale,  not  ex- 
ceeding looo;. 

On  the  16th  April,  1840,  Remnant  obtained  from  Neale 
*  an  equitable  charge  on  the  premises  for  securing  the  sum  *  585 
of  1027Z.  88.  5cf.,  with  interest;  and  on  the  23d  November 
in  that  year.  Remnant  obtained  from  Neale  another  warrant  of 
attorney  to  confess  a  judgment  in  the  Court  of  Exchequer  for  the 
sum  of  lOOOZ.,  and  thereupon  a  judgment  was  on  the  next  day  en- 
tered up,  and  an  elegit  issued,  which  was  executed  by  the  Sheriff 
of  Lancaster,  who,  as  it  was  alleged,  delivered  possession  of  the 
premises  to  Remnant.  This  judgment  was  registered  under  the 
1  &  2  Vict.  c.  110,  on  the  24th  November,  1840,  re-registered  on 
the  24th  November,  1845,  and  again  on  the  25th  November,  1850. 

On  the  22d  January,  1841,  Remnant  obtained  from  Neale 
another  equitable  charge  on  the  premises  for  securing  the  sum  of 
1228/.,  with  interest ;  and  on  the  same  day  Remnant  obtained 
from  Neale  a  deed  of  confirmation  of  the  indenture  of  mortgage 
of  the  12tli  June,  1839.  The  principal  consideration  for  these 
charges  consisted  of  Remnant's  untaxed  bills  of  costs.  Shaw 
alleged  that  after  the  Master  had  made  his  allocatur  for  the  sum 
of  1238/.  28.  Sd.,  Neale,  by  the  contrivance,  and  at  the  suggestion 
of  Remnant,  continually  shifted  his  residence,  so  that  service  of 
the  allocatur  could  not  be  made  upon  him;  but  at  leugtl),  on  the 
11th  November,  1840,  service  of  the  allocatur  was  made  on  Neale, 
and  payment  demanded ;  and  on  the  28th  January,  1841,  a  rule 
for  payment  thereof  was  made  absolute,  which  rule  absolute  was 
on  the  30th  of  that  month  registered  as  a  judgment  under  the  pro- 
visions of  1  &  2  Vict.  c.  110,  re-registered  on  the  30th  November, 
1846,  and  again  on  30th  November,  1852. 

On  the  8th  January,  1844,  Remnant  obtained  from  Neale  a  con- 
veyance of  all  his  remaining  estate  and  interests  in  the  premises, 
upon  trusts  for  sale  for  securing  the  sum  of  1796/.,  with  in- 
terest. 

*  Brunton,  the  purchaser  of  lot  five,  having  in  1846,    *  586 
obtained  against  Neale  a  decree  for  specific  performance, 
assigned  to  Shaw,  in  July,  1851,  all  his  right  and  interest  under 
the  contract,  and  constituted  Shaw  his  attorney  to  enforce  comple- 
tion thereof. 
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James  Neale  (the  father)  died  on  the  25th  January,  1853,  leav- 
ing the  respondent,  James  Neale,  his  only  son  and  heir  at  law,  him 
surviving,  having  made  a  will,  dated  8th  January,  1844,  whereby 
he  devised  and  bequeathed  all  his  property  to  his  son. 

Tl)is  will  (of  which  the  son  and  the  Rev.  T.  Turner  were  ap- 
pointed executors)  had  never  been  proved. 

On  the  31st  January,  1853,  Shaw  exhibited  his  bill  (which  was 
afterwards  amended)  in  the  Court  of  Chancery  against  the  respon- 
dent, James  Neale,  Thomas  Turner,  and  Frederick  William  Rem- 
nant ;  and  after  stating  the  matters  before  set  forth,  prayed  that  it 
might  be  declared  that  he  had  a  lien  for  the  sum  of  1238/.  2«.  3<{., 
and  interest,  upon  the  terms  of  one  thousand  years  each,  and  on  the 
indenture  of  the  5th  January,  1837,  and  upon  the  hereditaments 
recovered  in  ejectment,  and  upon  the  purchase  monies  of  such 
parts  thereof  as  had  been  contracted  to  be  sold  in  case  the  said 
contracts  should  be  completed,  and  upon  all  the  title  deeds,  docu- 
ments, and  papers  relating  to  the  hereditaments,  and  deposited  as 
aforesaid  ;  and  that  the  appellant,  by  virtue  of  the  allocatur^  the 
rule  of  the  Court  of  Queen's  Bench,  and  the  order  of  the  Court 
of  Chancery  so  registered  as  aforesaid,  had  a  charge  in  respect  of 
the  1238Z.  2«.  3c2.,  and  interest,  and  the  sum  of  252.  14^.,  and  in- 
terest, upon  all  the  hereditaments  and  premises  of  Neale,  deceased, 
and  upon  such  purchase  money  as  aforesaid  ;  and  that  the  appel- 
lant in  respect  of  such  lien  and  charge  was  entitled  to  a  priority 
and  preference  to  the  judgment  and  encumbrances  on  the 
*  587  same  premises  obtained  by  Remnant.  Second,  *  that  he 
might  be  confirmed  the  purchaser  of  the  lot  No.  5,  at  the 
price  of  279Z.,  and  might  be  at  liberty  to  retain  the  purchase 
money  in  payment  of  the  costs  of  the  suit  for  specific  performance, 
and  subject  thereto  towards  payment  of  the  monies  so  due  and 
owing  to  him  as  aforesaid,  and  might  have  a  proper  conveyance, 
&c. ;  and  that  the  residue  of  the  monies  owing  to  the  appellant 
might  be  raised  out  of  the  rents  and  profits  of  the  premises,  and 
by  mortgage,  &c.,  and  by  the  application  for  that  purpose  of  the 
purchase  monies  for  the  lots  one  and  six,  when,  and  as  the  same 
should  be  paid.  Thirdly,  that  if  the  Court  should  be  of  opinion 
that  the  judgment  and  encumbrances  of  Remnant  or  any  of  them, 
ought  not  to  be  postponed  as  aforesaid,  then  that  an  account  might 
be  taken  of  the  monies  owing  to  Remnant,  which  were  secured  on 
the  premises,  and  entitled  to  such  priority ;  and  that  the  costs 
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claimed  by  Bemnant  against  Neale  might  be  taxed.  Fourthly' 
that  an  account  might  be  taken  of  the  rents  and  profits  of  the 
hereditaments  received  by  Remnant  since  he  had  been  in  posses- 
sion thereof,  or  which,  but  for  his  wilful  default  or  neglect  he 
might  have  receiyed  ;  and  that  Bemnant  might  be  disallowed  all 
such  sums  as  should  have  been  improperly  applied  by  him. 
Fifthly,  that  when  the  claims  of  Remnant  should  have  been  ascer- 
tained, Shaw  might  have  the  like  relief  as  was  thereinbefore 
prayed,  subject  to  such  claims. 

Answers  were  put  in  to  the  bill,  which,  as  to  Mr.  Turner,  who 
disclaimed  any  interest,  was  dismissed. 

The  cause  came  on  to  be  heard  before  the  Master  of  the  Rolls, 
on  the  29th  January,  1855,  and  by  a  decree  dated  23d  March  ,< 
1855,  it  was  ordered  that  so  much  of  Shaw's  bill  as  sought  to  have 
it  declared  that  he  was  entitled  to  a  priority  and  preference  to  the 
judgments  and  encumbrances  of  Remnant,  or  to  impeach  or  post- 
pone such  judgments  and  encumbrances,  or  any  of  them,  or 
to  open  any  account  *  settled  as  between  Remnant  and  *  588 
Neale,  deceased,  or  to  tax  any  bill  or  bills  of  costs  of  Rem- 
nant,  included  in  such  settled  account,  should  stand  dismissed  out 
of  Court :  and  that  an  account  should  be  taken  of  what  was  due 
to  Remnant,  for  principal  and  interest  on  the  mortgage  securities 
executed  in  his  favour  by  Neale,  prior  to  the  30th  November,  1852, 
and  that  an  account  should  be  taken  of  the  rents  received  by  him, 
and  of  his  application  thereof,  in  the  usual  way  as  against  a  mort- 
gagee in  possession,  and  the  usual  decree  was  made  for  redemption 
by  Shaw  on  payment  thereof,  and  of  the  costs  of  Remnant,  of  that 
suit :  and  it  was  ordered  that  Shaw  should  be  at  liberty  to  add 
what  he  should  have  paid  to  Remnant,  together  with  his  own  costs, 
to  his  debt.     (20  Beavan,  157.) 

The  present  appeal  was  then  brought. 

Mr,  Molt  and  Mr,  Selwyn  for  the  appellant.  —  An  attorney  has 
a  lien  on  the  estate  recovered  for  the  amount  of  his  costs  expend- 
ed in  its  recovery :  Turwin  v.  GribsoUj^  Bameiley  v.  Powell?  In 
the  first  of  these  cases  Lord  Hardwicke  said:  "  A  solicitor, in  con- 
sideration of  his  trouble,  and  the  money  in  disburse  for  his  client, 
has  a  right  to  be  paid  out  of  the  duty  decreed  for  the  plaintiff,  and 
a  lien  upon  it  before  the  bond  creditors  " :  and  in  the  other  case  a 

^  3  Atk.  720.  '  Arobl.  102. 
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solicitor  of  a  lunatic  applied  to  the  Court  to  declare  that  he  stood 
in  the  place  of  the  committee,  and  had  a  lien  on  the  lunatic's 
estates,  and  the  application  was  granted.  It  is  true  that  the 
reporter  adds  a  note,  *^  Qy.  If  he  had  such  lien.  The  counsel  for 
the  solicitor  doubted  of  it.  N.  B.  —  Nobody  appeared  for  Powell, 
and  the  petitioner  had  in  his  hands  the  title  deeds  of  the  estate, 
which  seems  to  be  the  best  security  "  ;  but  the  doubt  thus 

*  589    expressed  is  *  not  well  founded.    There  is  no  question  but 

that  the  solicitor  would  be  entitled  to  a  lien  on  a  fund  in 
Court,  or  on  the  papers  in  his  hands :  Worrall  v.  JohnBcn^  Lambert 
v.  BiLckm€t»ter^  and  there  is  no  principle  on  which  to  distinguish 
between  a  fund  obtained  by  die  prosecution  of  a  suit  and  an  estate 
obtained  in  the  same  manner. 

[Lord  Wensleydale.  —  I  never  heard  such  a  proposition  at 
law.    Lord  St.  Leonards.  —  Nor  I  in  equity.] 

Yet  the  principle  is  clear  that  the  solicitor  is  entitled  to  pay- 
ment. Out  of  what  fund  is  he  to  be  paid,  except  out  of  that  which 
he  has  been  the  means  of  recovering. 

[Lord  Brouoham.  —  Suppose  the  estate  changed  hands  by  pur- 
chase, would  the  lien  attach  on  it  in  the  hands  of  a  purchaser  7] 

It  would  not,  if  he  purchased  without  notice;  otherwise  it 
would.  It  might  perhaps  be  difficult  in  many  cases  to  prove 
notice,  but  here  the  deeds  wore  in  Court,  and  have  never  been 
parted  with;  and  no  one  could  purchase  without  notice.  The 
rule  was  laid  down  in  Turmn  v.  Gibson  and  Bamesley  v.  PoteM^ 
and  no  case  applicable  to  real  estate  has  since  occurred  to  bring  it 
in  question. 

Then,  as  to  the  question  of  what  Remnant  can  claim  under  bis 
securities.  Assuming  the  appellant  to  have  priority  here  by  force 
of  the  registration  in  January,  1841,  then  what  are  called  by 
Bemnant  the  ''  future  advances,"  and  made,  as  he  alleges,  under 
a  deed  previously  executed,  cannot  be  brought  into  account 
against  the  appellant,  for  they  consist  almost  entirely  of  costs, 
and  were,  besides,  made  after  notice  of  Shaw's  encumbrance: 
Wilmot  V.  Pike,^  The  case  of  Gordon  v.  Graham^^  which  will  be 
relied  on  by  the  respondent,  is  not  an  authority. 

*  590       *  The  claim  of  priority  here  depends  on  the  construction 

1  2  Jac.  Sc  W.  214.  '  5  Hare,  14. 

'  2  B.  &  C.  616. 

*  7  Yin.  Abr.  52,  pL  8,  2  £q.  Cas.  Abr.  59S,  pL  16. 
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of  the  18th  section  of  the  1  &  2  Vict  c.  110,  as  afifected  by 
the  4th  section  of  the  2  &  3  Vict.  c.  11.  There  was  here  ^^  a  rule 
of  a  court  of  common  law,"  by  which  costs  were  payable,  and  this 
rule  being  registered  under  the  18th  section  of  the  former  of  these 
Acts  became  a  charge  upon  the  land. 

[LoBD  Wensletdale.  —  Tliey  could  not  be  "  payable  "  till  they 
were  ordered  to  be  paid.  Even  an  alhcaiur  is  no  more  than  an 
award  ;  it  finds  what  is  due,  but  it  is  not  an  order  to  pay.] 

Then  as  to  the  question  of  the  re-registration.     Assuming  that 
the  order  to  pay  the  costs  found  due  by  the  Master's  allocatur^ 
made  absolute  in  January,  1841,  was  the  first  order  that  could  by 
registration  obtain  the  force  of  a  judgment,  then  it  is  clear  that  from 
the  date  of  its  registration  on  80th  January,  1841,  it  took  priority 
over  any  of  Remnant's  subsequent  securities.    The  object  of  the 
statutes  was  to  secure  that  a  person  becoming  a  subsequent  en- 
cumbrancer should  have  statutory  notice  of  a  prior  encumbrance. 
He  has  that  notice  from  the  moment  that  such  encumbrance  is  first 
placed  on  the  register,  and  no  omission  to  renew  it  within  five 
years  can  have  the  effect  of  annulling  it.    The  omission  to  re- 
register within  five  years  can  only  be  taken  advantage  of  by  a 
person  who  becomes  an  encumbrancer  after  the  expiration  of  the 
five  years,  and  before  the  re-registration  takes  place.     Such  was 
the  construction  placed  in  Ireland  on  a  similar  statute,  9  Geo.  4, 
c.  35:   Hickson  v.  Collis.^    In  like  manner  in  Beavan  v.  Lard 
Oxford^  A.  B.  and  G.  were  judgment  creditors  of  Di ;  A.  and  B. 
having  priority  over  G.    A.  and  B.  subsequently  omitted  to  re-reg- 
ister tlieir  judgments  within  five  years,  but  G.  duly  re-regis- 
tered within  tlie  five  years.    It  was  held  by  tlie  full  *  Gourt   *  591 
of  Appeal  that  A.  and  B.  did  not  thereby  lose  their  priority. 
The  previous  decision  in  the  present  case  was  then  observed  upon, 
and  in  substance  overruled.     The  construction  of  the  statute 
adopted  in  Beavan  v.  L(nrd  Oxford^  and  now  contended  for  by  the 
appellant,  is  that  which  is  recognised  in  Vendors  and  Purchasers;^ 
and  Lord  Justice  Knight  Bruce,  in  Freer  v.  He$%e^  intimates, 
though  be  does  not  directly  express,  that  that  is  the  construction 
which  he  should  put  on  the  statute. 

Remnant  cannot  here  be  allowed  to  object  that  the  security  to 
Shaw  dates  only  from  the  rule  absolute  for  the  payment  of  the 

^  1  Jones  &  L.  94.  '18  ed.  p.  425. 

'  6  De  G.,  M.  &  6. 492.  «  4  De  G.,  M.  &  G.  495,  502. 
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costs,  for  it  was  by  Remnant's  own  culpable  act  that  Neale  was 
kept  out  of  the  way  to  avoid  service  of  the  rule  to  tax ;  and  Shaw 
was  in  that  manner  prevented  for  a  very  long  time  from  obtaming 
the  rule  absolute  for  payment  of  the  costs. 

[Lord  Wensleydale.  —  Is  there  any  rule  which  obliges  an  at- 
torney to  tell  where  his  client  is,  in  order  to  enable  another  person 
to  serve  process  upon  him  ?] 

If  there  is  no  such  rule  at  law  the  attorney  who  keeps  him  out 
of  the  way  to  avoid  service  of  process  cannot  be  allowed  in  equity 
thereby  to  obtain  for  himself  any  personal  advantage. 

Shaw  has  by  force  of  the  words  used  in  the  order  to  tax,  and  of 
the  directions  thereon  given  by  the  Master,  a  right  to  have  tlie 
assignment  to  him  of  the  terms  of  one  thousand  years  treated  as 
a  security  for  payment  of  what  is  due.  The  terms  used  in  those 
documents  amount  to  an  agreement  that  they  shall  be  so  treated. 

Mr.  B.  Palmer  and  Mr.  B,  K.  Karslake  for  the  respondent.— 
There  is  in  reality  but  one  point  to  be  considered,  and  that  is  the 

construction  of  the  statute  as  to  re-registration. 
*  592       *  [The  Lord   Chancellor.  —  Their  Lordships  are  all 
clearly  of  opinion  that  there  is  no  lien  of  the  attorney  or 
solicitor  on  the  estate  recovered.] 

Tliere  can  be  no  point  on  the  term  to  attend  the  inheritance,  for 
the  deed  creating  that  term  was  executed  in  January,  1837,  when 
Neale  was  not  possessed  of  the  estate,  and  had  not  obtained  the 
title  deeds,  for  they  were  not  brought  into  Court,  under  the  com- 
promise till  after  August  in  that  year. 

There  is  no  pretence  for  saying  that  there  was  any  charge  within 
the  meaning  of  the  statute  till  the  order  to  pay  was  made :  NeaU 
V.  Postleihwaite^  Gribbs  v.  Flight?  The  order  to  tax  was  a  mere 
direction  to  ascertain  an  amount ;  the  allocatur  itself  was  a  mere 
finding  of  the  amount,  and  there  was  nothing  to  bring  tlie  matter 
within  the  words  of  the  statute  till  the  rule  to  pay  the  amount  due 
was  made  absolute  in  January,  1841.  That  is  the  earliest  period 
from  which  the  appellant  can  claim  to  have  any  charge  on  the 
estate.  The  charge  which  he  then  obtained  by  registering  that 
rule  was  lost  by  the  omission  to  re-register  within  five  years 
afterwards. 

The  1  &  2  Vict.  c.  110,  sectibn  18,  which  provides  for  the  regis- 

M  Q.  B.  248.  >  22  Law  J.,  N.  S.,  C.  P.  256, 17  Jar.  10S4. 
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tration  of  decrees,  orders,  and  rules,  and   makes  them  become 
charges  upon  land,  enacts  that  such  decrees  whereby  any  sum  of 
money  or  any  costs  shall  be  payable  to  any  person,  shall  have  the 
effect  of  a  judgment  in  the  Superior  Courts,  and  the  persons  to 
whom  such  monies  or  costs  shall  be  payable  shall  be  deemed  judg- 
ment creditors  ;  provided  (§  19),  that  that  shall  not  be  the  case, 
^'  unless  and  until  a  memorandum,"  described  by  the  statute,  shall 
be  left  with  the  Senior  Master  of  the  Common  Pleas.    Then  comes 
the  4th  section  of  the  2  &  8  Vict.  c.  11,  which  enacts  that 
all  judgments,  decrees,  orders,  and  rules,  which  since  *  the    *  593 
passing  of  the  first  Act  have  been  registered,  or  shall  here- 
after be  registered,  shall  after  the  expiration  of  five  years  from  the 
date  of  the  entry  thereof,  be  null  and  void  against  lands,  &c.  as 
to  purchasers,  mortgagees,  or  creditors,  ^'  unless  a  like  memoran- 
dum is  again  left  with  the  Master  of  the  Common  Pleas,  within 
five  years  before  the  execution  of  the  conveyance,  mortgage,  &c., 
vesting  or  transferring  the  legal  or  equitable  right  to  the  estate  or 
interest  in  or  to  any  such  purchaser  or  mortgagee  for  valuable 
consideration,  or  as  to  creditors,  within  five  years  before  the  right 
of  such  creditors  accrued,  and  so  toties  qiu>ties  at  the  expiration  of 
every  succeeding  five   years."    These  enactments  make  the  un- 
broken continuance  on  the  registry  a  condition  on  the  performance 
of  which  the  judgment  or  rule  can  alone  afifect  the  lands.     But 
for  that  being  so,  the  decree  or  judgment  might  appear  to  be  satis- 
fied, and  frauds  might  be  committed  which  it  was  the  object  of 
these  statutes  to  prevent.     Registration  was  intended  as  the  sub- 
stitute for  notice,  the  doctrine  of  which  had  been  found  in  many 
instances  to  create  instead  of  preventing  litigation  ;  and  the  law 
as  to  notice  is  expressly  repealed  by  the  3  &  4  Vict.  c.  82,  §  2. 
In  Freer  v.  Hesse^^  Vice-Chancellor  Stuart  expressed  an  opinion 
that  if  a  registration  was  not  renewed  within  five  years  from  the 
date  when  it  was  first  made  its  effect  was  annulled.    That  case  was 
taken,  on  appeal,  before  the  Lords  Justices,'  and  they  may  be  con- 
sidered as  having  adopted,  though  the  form  the  case  then  assumed 
prevented  the  necessity  of  their  expressing,  the  same  opinion.    But 
it  was  undoubtedly  adopted  by  the  Master  of  the  Rolls  in  the 
present  case,^  and  seems  to  have  been  entertained  by  Lord 
Justice  Knight  Bruce  in  *  Beavan  v.  Lard  Oxford^  for  he    *  694 

1  17  Jar.  177.  »  20  Beav.  157. 

'  4  De  a,  M.  &  6.  495.  «  6  De  G.,  M.  &  6.  492. 
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said,^  ^^  I  doubt  whether,  according  to  the  true  interpretation 
of  the  statute,  Mr.  Taylor  is  not  entitled  to  the  preference  he 
seeks."  And  Lord  Justice  Turner  observed,^  "  The  question  is, 
whether  a  judgment  prior  on  the  registry,  but  not  duly  re-regis- 
tered, is  by  the  section  made  void  against  a  subsequent  judgment 
which  has  been  duly  re-registered,  for  there  is  nothing  to  take 
away  the  priority  of  the  antecedent  judgment,  unless  this  section 
has  made  it  void  against  the  subsequent  one.  My  opinion  has 
fluctuated  upon  this  point,  but  the  conclusion  at  which  I  have 
arrived  is,  that  the  enactment  has  no  such  operation.  The  section 
may  well  be  divided  into  two  parts,  the  first  part  enacting  that  a 
registered  judgment  shall  be  void  after  the  expiration  of  five  years, 
unless  re-registered,  the  second  part  providing  the  means  by  which 
they  may  be  kept  on  foot  after  that  period  has  expired.  It  is  clear 
that  the  words  ^  purchaser^,'  ^  mortgagees,'  and  '  creditors,'  as 
used  in  the  second  part  of  the  section  were  meant  to  apply,  and 
can  apply  only  to  purchasers,  mortgagees,  and  creditors  becoming 
so  subsequently  to  the  date  of  the  registered  judgment ;  and  I 
think  it  would  not  be  a  sound  construction  of  the  statute  to  give  a 
more  extended  construction  to  the  same  words  as  used  in  the  first 
part  of  the  section."  Tlie  doubt  thus  entertained  is  fully  justified, 
and  the  decision  of  the  Master  of  the  Rolls  in  this  case  is  more  in 
accordance  with  the  words  and  object  of  the  statute  than  that 
which  was  ultimately  arrived  at  in  Beavan  v.  Lord  Oxford.  What 
are  the  words  of  the  statutes  ?  By  the  first  Act  there  can  be  no 
charge  ^^  unless  and  until "  a  memorandum  of  the  judgment  is 
registered.    By  the  second  Act  the  formula  as  to  the  time  is 

varied  at  the  commencement  and  at  the  conclusion  of  the 
*  695    clause.     At  the  end  of  *  five  years  the  registry  previously 

made  becomes  void,  unless  the  like  memorandum  is  again 
left  five  years  before  the  execution  of  the  conveyance  to  a  pur- 
chaser. The  first  reckoning  of  time  is  from  the  date  of  the  origi- 
nal entry,  and  it  ends  with  the  words  '^  purchaser,  mortgagee,  or 
creditors."  Time  is  there  reckoned  forwards.  The  second  branch 
begins  with  the  words  '^  unless  a  like  memorandum,"  and  there 
time  is  reckoned  backwards  from  a  subsequent  conveyance.  The 
^*  like  memorandum  "  must  be  left  five  years  before  the  date  of 
this  subsequent  conveyance. 

[The  Lord  Chancellor  (Lord  Chelmsford).  — Is  not  the  word 

€  De  6.,  M.  &  6.  504.  *  6  De  6.,  M.  &  G.  505. 
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"  before  "  a  difficulty  in  the  way  of  your  construction  ?  Suppose  a 
registered  judgment.  During  the  five  years  of  the  registry  a  mort- 
gage is  executed.  At  the  proper  time,  at  the  expiration  of  the  five 
years,  the  judgment  creditor  re-registers.  Though  he  does  so 
within  the  five  years,  it  is  not  within  five  years  before  the  execu- 
tion of  the  mortgage.  Does  not  your  construction  require  an  im- 
possibility ?] 

When  the  re-registration  is  within  the  five  years  it  is  a  continua- 
tion of  the  original  memorandum,  but  where  that  period  is  allowed 
to  pass  by,  it  becomes  an  original  registration,  and  all  deeds  preced- 
ing that  date  have  priority  over  it. 

The  18  &  19  Vict.  c.  15,  contains  (section  6)  a  provision  as  to 
re-registration,  which  is  worded  in  the  same  manner  as  the  4th  sec- 
tion of  the  2  &  3  Vict.  c.  11. 

[Lord  St.  Leonards.  —  Tliat  section  was  introduced  to  remedy  the 
doctrine  supposed  to  have  fallen  from  the  Court  in  Freer  v.  Hesse.^J 

In  all  the  statutes  the  word  ^'  purchaser"  moans  a  person  who 
takes  for  valuable  consideration,  and  it  was  the  intention  of  the 
Legislature  that  he  should  be  protected  against  every  thing 
except  a  perfect  and  complete  registration  of  *  a  judgment,  *  596 
and  that  he  should  not  be  affected  by  formal  or  construc- 
tive notice.  That  is  the  opinion  of  the  Court  in  Beere  v.  Head^ 
where  the  intention  of  the  Legislature  in  passing  these  Acts  was 
elaborately  discussed. 

In  Knox  v.  Kelly  ^  Lord  Plunkett  pronounced  his  opinion  on  the 
statute  passed  for  Ireland,  9  Geo.  4,  c.  35,  containing  provisions 
similar  to  those  of  the  2  &  3  Vict.,  and  declaring  judgments  after 
the  expiration  of  twenty  years  to  be  void  unless  they  are  duly  re- 
vived and  redocketed  within  twenty  years  before  the  conveyance 
to  the  purchaser.  It  is  true  that  in  JBickson  v.  CoUis^  Lord  Chan- 
cellor Sugden  differed  in  some  degree  from  Lord  Plunkett,  and 
took  a  view  of  the  statute  favourable  to  the  other  side,  but  the 
circumstances  of  that  case  account  for  that  difference,  and  prevent 
it  from  having  any  direct  bearing  on  the  present.  Beavan  v.  Lord 
Oxford^  is  likewise  inapplicable,  for  there  the  question  was  not  as 
to  a  purchaser  at  all,  but  as  to  a  possible  failure  of  security  as  to 
one  of  three  persons,  all  whose  interests  were  subsisting  at  the  same 
time. 

>  17  Jur.  177.  «  1  Jones  &  L.  94. 

*  8  Jones  &  L.  340.  ■  6  De  G.,  M.  &  6.  492. 

'  1  Drury  &  WaL  542. 
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The  respondent  here  is  entitled  to  have  his  subsequent  advances 
taken  into  account.  He  has  so  by  the  effect  of  the  deed  of  June, 
1839,  and  by  the  rules  of  equity.  In  Grordon  v.  Ghraham^  the 
second  mortgagee  had  notice  of  the  first  mortgage,  which  was 
given  as  a  security  for  money  already  lent,  and  hereafter  to  be  lent ; 
and  the  first  mortgagee  having  lent  more  money  and  obtained  a 
fresh  mortgagee,  Lord  Chancellor  Cowper  held  that  the  second 
mortgagee  could  not  redeem  the  first,  without  paying  off  the  money 
lent  after  as  well  as  that  lent  before  the  second  mortgage.    The 

rule  in  that  case  ought  to  be  applied  here. 
*  697       *  [Lord  St.  Leonards.  —  If  Lord  Cowper  had  in  the  end 

maintained  the  opinion  he  was  at  first  supposed  to  express, 
he  could  not  have  made  the  order  of  reference  to  the  Master  which 
is  found  in  that  case.]  ' 

Mr.  Bolt^  in  reply,  relied  on  the  terms  of  the  order  to  tax,  and 
of  the  allocatur^  as  proof  that  the  Court  and  the  Master  bad 
treated  the  terms  of  one  thousand  years  as  securities  placed  in  the 
hands  of  Shaw,  to  provide  for  payment  of  his  claims. 

[Lord  Wensleydale.  —  The  Master  had  no  power  to  make  the 
terms  a  security  for  any  thing  more  than  before.] 

Then  as  to  the  construction  of  the  2  &  3  Vict.  c.  11,  Freer  v. 
Sesse^  is  the  only  case  at  all  justifying  the  construction  now 
sought  to  be  put  upon  that  statute,  and  that  case  is  no  authority. 

The  Lord  Chancellor,  after  fully  stating  the  facts  of  the  case, 
said :  Against  this  decree  the  present  appeal  is  made.  Yarious 
points  were  urged  to  your  Lordships  on  the  part  of  the  appellant^ 
many  of  which  were  disposed  of  in  the  course  of  the  argument, 
and  in  the  result  there  appear  to  be  throe  main  and  principal  ques- 
tions which  remain  to  be  decided.  The  first  is,  what  is  the  effect 
of  a  rule  for  the  taxation  of  Mr.  George  Shaw's  costs  which  was 
made  in  the  month  of  June,  1838,  and  followed  by  the  Master's 
allocatur  in  April,  1839,  upon  the  question  of  priority.  Secondly, 
from  what  time  the  security  of  Mr.  Shaw  the  appellant  is  to  be 


^  2  Eq.  Cas.  Abr.  698,  pi.  16,  7  Vin.  Abr.  62,  pi.  8. 

'  ''  But  upon  the  importunity  of  counsel,  it  was  ordered  that  the  Master  should 
report  what  money  was  lent  by  the  first  mortgagee  after  he  had  notice  of  the 
second  mortgage."    2  £q.  Cas.  Abr.  698,  pL  16. 

«  17  Jur.  117. 
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dated.     And  thirdly,  supposing  the  date  of  Shaw's  security  to  be 
the  30th  of  Janaary,  1841,  whether,  on  redemption,  Rem- 
nant *  is  entitled  to  be  paid  off  advances  which  were  made    *  598 
by  him  to  Neale,  subsequently  to  the  date  of  Shaw's  security, 
but  made  in  respect  of  a  mortgage  which  was  prior  in  point  of 
date. 

It  is  impossible  to  avoid  expressing  the  very  deepest  regret  that 
this  title  of  Neale,  which  was  established  by  recovery  in  ejectment, 
should  have  been  wholly  barren  of  benefit  to  him  and  to  his  family ; 
that  with  the  exception  of  a  small  weekly  or  annual  payment  made 
to  him  by  Mr.  Remnant  during  the  last  few  years  of  his  life,  no 
advantage  whatever  was  derived  by  him  or  by  his  family  from  this 
property.  The  whole  has  been  absorbed  and  swallowed  up  in  a 
course  of  litigation  which  has  taken  place,  which  was  wholly  un- 
warranted and  unjustifiable,  quite  incommensurate  with  the  value 
of  the  property,  and  which  has  produced  this  result,  that  the  case 
now  is  a  mere  contest  and  *  struggle  between  the  two  solicitors 
which  shall  lose  a  portion  of  his  large  demand  for  costs,  the  estate 
itself  being  insufficient  to  satisfy  them  both.  It  is  unnecessary  for 
your  Lordships,  and  it  would  perhaps  be  difficult  to  apportion  the 
blame  between  these  parties.  Neither  of  them  is  entitled  to  the 
slightest  favourable  consideration,  and  your  Lordships  will  deal 
strictly  with  their  rights,  whatever  those  rights  may  be. 

After  the  recovery  of  the  estate,  Mr.  Shaw,  the  appellant,  ob- 
tained an  assignment  of  two  outstanding  terms  of  one  thousand 
years  each  to  attend  the  inheritance  as  a  trustee  for  James  Neale. 
And  it  was  insisted  by  the' counsel  for  the  appellant,  that  he  was 
entitled  to  make  use  of  those  terms  for  the  purpose  of  establishing 
his  priority  over  Mr.  Remnant.  Your  Lordships  intimated  a  very 
clear  opinion  in  the  course  of  the  argument,  that  the  appellant,  a 
mere  trustee  of  terms  to  attend  the  inheritance,  had  no  right  to 
avail  himself  of  the  terms  for  that  purpose.  And  that 
point  was  *  abandoned  on  the  part  of  the  appellant's  conn-  *  699 
sel ;  and  he  relied  upon  a  subsequent  transaction  in  respect 
of  those  terms  arising  out  of  the  words  of  the  order  and  the 
Master's  allocatur^  which  will  presently  be  considered. 

Tlie  rule  for  taxation  and  the  allocatur  were  registered  by  the 
appellant  on  the  16th  of  April,  1839.  It  was  contended  that  the 
security  of  Mr.  Shaw  must  be  dated  from  the  registration  of  that 
rule  and  the  allocatur^  inasmuch  as  it  was  alleged  that  that  was  a 
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rule  for  the  payment  of  costs  within  the  terms  of  the  18th  section 
of  the  Statute  1  &  2  Vict.  c.  110.  It  is  perfectly  clear,  howercr, 
that  that  rule  for  taxation  and  allocatur^  did  not  amount  to  a  rule 
or  order  within  the  meaning  of  that  Act  of  Parliament.  The  nile 
for  taxation  is  nothing  more  than  an  order  of  the  Court  that  the 
Master  shall  proceed  to  ascertain  the  amount  of  costs  due  to  the 
solicitor,  and  the  allocatur  certainly  cannot  be  considered  a  rule 
for  the  payment  of  money,  because  it  is  merely  the  declaration  of 
the  Master's  judgment  with  regard  to  the  amount  of  costs  to  be 
paid.  It  is  quite  clear,  therefore,  that  there  was  no  order  what- 
ever for  the  payment  of  money  within  the  terms  of  the  Act  of 
Parliament  until  the  rule  absolute  for  the  payment  of  costs  was 
obtained,  which  was  on  the  28th  of  January,  1841.  That  rule  was 
registered  on  the  30th  of  January,  1841,  and  it  will  be  upon  that 
rule  that  the  question  of  the  priority  of  Mr.  Shaw's  security  will 
mainly  depend. 

Now  turning  to  the  securities  which  were  obtained  by  Mr. 
Remnant,  it  appears  that  they  commenced  by  a  warrant  of  at- 
torney to  confess  judgment  for  500/.,  which  was  obtained  by  him 
in  the  month  of  March,  1839 ;  judgment  was  entered  up  upon 
that  warrant  of  attorney,  and  upon  that  judgment  an  elegit  issued 
and  possession  was  delivered  by  the  sheriff,  whether  to 
^600  Neale  or  to  Bemnant  *does  not  very  distinctly  appear; 
but  there  is  no  doubt  that  Remnant  very  soon  afterwards 
obtained  possession  of  the  estates ;  and  he  has  ever  since  been  in 
the  receipt  of  the  rents  and  profits.  There  was  another  security 
obtained  by  him  on  the  12th  of  June,  1839.  That  was  a  mort- 
gage to  secure  a  sum  of  647/.,  and  interest,  that  647/.  including 
the  500/.  upon  the  warrant  of  attorney,  and  a  sum  of  1471.  for 
advances  which  were  subsequently  made.  But  tliat  mortgage  was 
also  to  secure  future  advances  which  might  be  made  by  Remnant 
to  Neale  to  the  extent  of  1000/. 

It  is  unnecessary  to  go  in  detail  through  the  various  particulars 
of  those  securities  which  wore  afterwards  obtained,  though  it  may 
be  necessary  to  advert  to  one  which  I  think  was  given  on  the  16th 
of  April,  1840,  and  which,  on  the  part  of  Shaw,  it  was  contended 
Remnant  had  no  right  to  charge  against  him,  inasmuch  as  it  was 
alleged  that  that  was  obtained  during  a  period  of  time  in  which 
Remnant  was  keeping  Neale  out  of  the  way,  for  the  purpose  of 
preventing  his  being  served  with  the  Master's  aUoeatur.    Shaw  in- 
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sisted  that  this  security,  having  been  taken  at  a  time  when  Rem- 
nant was  employed  in  defeating  the  remedy  which  he,  Shaw, 
had  obtained  by  means  of  that  allocatur ^  it  was  fraudulent  as 
against  him,  and  Remnant  had  no  right  to  charge  it  against  him. 
There  can  be  no  doubt  at  all  that  during  the  whole  of  this  period 
Remnant  was  perfectly  aware  where  Neale  was  to  be  found  ;  but 
there  was  no  obligation  upon  the  solicitor  to  produce  his  client,' 
for  the  purpose  of  being  served  with  a  proceeding  which  would 
render  him  liable  to  the  payment  of  a  sum  of  money.  And  even 
if  there  could  be  any  such  obligation  upon  him,  still  the  omission 
to  perform  a  duty  of  that  description  would  not  invalidate  the 
securities  which  he  obtained  in  the  intermediate  period. 

The  last  of  the  securities,  which  included  every  thing  that 
*  was  due  to  Remnant  at  the  time,  was  of  the  date  of  the  *  601 
8th  of  January,  1844,  being  a  mortgage  for  the  sum  of 
1796/.  Now  it  will  be  observed,  that  besides  this  mortgage,  there 
were  securities  to  Remnant,  which  were  prior  in  point  of  date  to 
the  security  given  to  Shaw,  supposing  that  it  is  to  be  dated  from 
the  30th  of  January,  1841,  and  not  from  an  earlier  period.  But 
an  endeavour  was  made  to  carry  up  the  claim  of  Shaw  even  be- 
yond the  period  of  the  Master's  allocatur  on  the  11th  of  April, 
1839;  because  it  was  insisted  that  in  consequence  of  the  estate 
having  been  recovered  by  the  exertions  of  Shaw,  he  was  entitled  to 
charge  the  costs  and  expenses  which  had  been  incurred  in  the 
recovery  of  the  property,  and  to  make  those  a  lien  upon  the  estate. 
And  for  the  purpose  of  supporting  this  position  the  case  of  Barnes- 
ley  V.  Powell^  was  cited.  Certainly  that  case  seems  to  me  to 
want  very  much  the  force  of  an  authority  for  such  a  proposition. 
It  appears  to  have  been  heard  ex  parte.  There  is  no  report  what- 
ever of  any  argument  having  taken  place  ;  and  it  is  said  that  the 
counsel  for  the  solicitor  whose  lien  was  declared  upon  that  occa- 
sion, ''  doubted  of  it,"  (that  is  the  expression  in  the  report)  ;  he 
doubted  whether  there  could  be  any  such  lien.  \  think  that  doubt 
is  very  well  founded,  because  to  hold  that  a  solicitor  obtaining  a 
real  estate  for  his  client  could  be  entitled  to  a  lien  upon  it  for  his 
costs  and  charges,  would  be  entirely  contrary  to  the  principle  upon 
which  the  doctrine  of  lien  proceeds.  There  can  be  no  lien  upon 
any  property  unless  it  is  in  the  possession  of  the  party  who  claims 
the  lien.    But  if  an  estate  is  recovered  by  a  solicitor,  or  if  through 

^  AmbL  102. 
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a  solicitor  it  is  conyeyed  to  the  client,  the  solicitor  is  not  in  posses- 
sion of  the  estate,  but  his  client  is  in  possession  of  it.    All 

*  602   that  the  solicitor  has  are  the  deeds  *  and  documents.    He 

has  a  lien  upon  them.  He  may  render  them  available  for 
the  purpose  of  establishing  his  claim.  But  it  is  quite  clear  that  he 
cannot  say  that  he  has  any  such  lien  upon  the  estate  as,  within  the 
principle  of  the  doctrine  which  I  have  suggested,  can  entitle  him 
to  maintain  it  as  a  charge  upon  the  property.  However,  an  inti- 
mation of  your  Lordships'  opinion  to  that  effect  having  been  gi?eii 
in  the  course  of  the  argument,  it  was  apparently  abandoned  by  the 
counsel  on  the  part  of  the  appellant,  and  he  fell  back  upon  the 
terms  of  the  allocatur  of  the  11th  of  April,  1889,  which  he  con- 
tended gave  him,  by  the  terms  of  it,  a  charge  upon  the  estate. 

Now  it  will  be  necessary  to  call  your  Lordships'  attention  to  the 
terms  of  that  allocatur ^  because  it  appears  to  me  to  have  no  such 
force  as  that  which  was  contended  for  on  the  part  of  the  counsel 
for  the  appellant.  There  was  a  rule  for  the  taxation  of  costs  ;  and 
in  that  rule  it  was  provided  that  the  Master  should  have  power  to 
decide  whether  '^  George  Shaw  shall  execute  the  assignments  of 
terms  mentioned  in  the  bills  numbered  10  &  11,  to  the  plaintiff's 
appointee,  and  also  shall  have  power  to  decide  at  whose  expense 
the  assignments  shall  be  prepared  and  executed."  Then  it  appears 
that  the  Master,  after,  by  his  allocatur j  finding  the  amount  of  costs, 
goes  on,  ^'  and  I  direct  that  upon  payment  of  the  sum  allowed,  or 
upon  security  to  be  given  to  my  satisfaction,  the  said  George  Shaw 
shall  execute  assignments  of  the  terms  mentioned  in  the  bills 
numbered  10  &  11,  to  the  plaintiff's  appointee,  at  the  expense  of 
the  said  plaintiff." 

It  was  contended  by  the  appellant's  counsel,  that  this  gave  the 

appellant  virtually  a  charge  upon  this  estate,  and  that  giving  lum 

a  charge  at  that  period,  it  necessarily  gave  him  priority  over  the 

securities  of  the  respondent  Remnant.     But  I  think  there 

*  603    can  be  no  doubt  that  no  such  *  effect  can  be  given  to  the 

Master's  allocatur.  In  the  first  place,  he  had  no  power 
whatever  to  direct  that  those  terms  which  had  been  assigned  to 
attend  the  inheritance  should  stand  as  a  security  for  the  amount  of 
the  costs  found  to  be  due  to  Shaw.  And,  even  if  he  had  that 
power,  the  terms  of  his  order  or  allocatur  amount  to  much  less 
than  giving  any  such  charge.  They  certainly  enable  Shaw  to  say, 
^^  I  will  not  assign  these  terms  unless  the  amount  of  my  bill  of 
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co8ts  is  paid  "  ;  but  he  is  placed  in  no  better  situation  with  regard 
to  the  alleged  charge  upon  the  property  by  reason  of  this  operation 
upon  the  part  of  the  Master.  He  may  take  whatever  benefit  he 
can  from  the  terms  of  this  allocatur^  but  unquestionably  he  is  not 
entitled  to  use  the  alhcatur  for  the  purpose  of  establishing  this 
priority  of  charge  which  he  claims. 

Then  it  seems  to  be  perfectly  clear  that  it  is  impossible  for  the 
appellant  Shaw  to  date  back  the  commencement  of  his  security 
prior  to  the  30th  of  January,  1841,  when  he  registered  the  rule 
absolute  for  the  payment  of  costs,  which  was  made  on  the  28th  of 
January,  1841.  But  then  arises  the  question,  whether  he  is  en- 
titled to  date  his  securities  from  that  period,  the  28th  of  January, 
1841,  or  only  from  a  subsequent  period  ;  because  it  seems  that  that 
judgment  (as  it  may  be  called),  having  been  registered  first  of  all 
on  the  30th  of  January,  1841,  was  not  re-registered  within  five 
years,  but  was  re-registered  after  the  five  years  had  expired,  and 
again  was  reregistered  after  the  expiration  of  another  five  years 
from  the  re-registration.  It  was  registered  again  on  the  80th  of 
November,  1852.  The  Master  of  the  Rolls  has  decided  that  Shaw 
was  not  entitled  to  any  priority  in  respect  of  his  encumbrance  be- 
fore that  date,  the  date  of  the  last  registration,  namely,  the  30th 
November,  1852  ;  and  that  question  depends  upon  the  construction 
which  is  to  be  given  to  the  Statute  2  &  3  Yict.  c.  11,  §  4. 

*  It  will  be  necessary,  as  there  has  been  a  good  deal  of  *  604 
discussion  upon  this  subject,  to  attend  particularly  to  the 
terms  of  that  provision.  [His  Lordship  read  it.]  His  Honor,  the 
Master  of  the  Rolls,  upon  a  view  of  this  section,  and  the  4th  section 
of  the  3  &  4  Yict.  c.  82,  to  which  it  is  unnecessary  to  advert, 
stated  (20  Beav.  183)  :  ^^  I  think  it  clear,  on  the  construction  of 
these  clauses,  that  the  previous  registrations  of  this  order  are  to  be 
treated  as  nothing.  It  is  true  that  it  was  under  the  first  statute  a 
valid  and  subsisting  charge  when  the  defendant  Remnant  advanced 
his  money  or  obtained  his  security ;  but  it  ceased  to  be  any  charge 
at  all  when  the  five  years  had  elapsed,  and  it  became,  so  far  as  re- 
gards his  interest,  exactly  as  if  it  had  been  paid  off,  and  the  regis- 
tration again  operates  only  as  if  a  new  judgment  had  been  created 
and  a  new  charge  had  been  put  on  the  land." 

So  that  it  is  apparent  that  his  Honor  considered  that  supposing 
there  had  been  a  registered  encumbrance,  and  within  the  five 
years  during  which  the  registration  continued  the  estate  had  been 
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dealt  with  in  the  way  of  mortgage,  or  it  had  been  sold  for  a  Talo* 
able  consideration,  or  there  had  been  a  debt  incurred  which  gave  a 
right  to  a  creditor  within  the  same  period,  and  if  the  original  en- 
cumbrancer omitted  to  re-register  within  the  fire  years,  by  the 
operation  of  the  Act  of  Parliament  his  security  was  postponed  to 
those  which  were  subsequent  to  him,  —  that  it  was  rendered  null 
and  void  as  against  those  subsequent  purchasers,  mortgagees  and 
creditors. 

I  confess  that  I  cannot  bring  myself  to  take  that  view  of  the  Act 
of  Parliament,  or  of  the  meaning  of  the  Legislature.  I  am  not 
prepared  to  say  that  the  section  in  question  is  expressed  in  the 
most  clear  and  unambiguous  language ;  but  I  think  that,  taking 
the  whole  of  it  together,  and  not  breaking  it  into  separate 
*  605  parts,  as  was  done  at  the  bar,  *  the  intention  of  the  Legisla- 
ture is  clear  and  apparent,  and  that  a  sensible  interpretation 
may  be  put  upon  the  provision.  I  have  no  doubt  whatever  that 
what  the  Legislature  intended  was  this,  to  give  to  a  registered  en- 
cumbrancer the  benefit  of  that  registration  during  the  five  yeara  in 
which  it  endured,  and  to  render  it  a  protection  to  him  against  anj 
purchasers,  mortgagees,  or  creditors,  who  might  become  so  during 
the  currency  of  the  period  of  registration.  And  so  with  respect  to 
re-registration,  and  toties  quotie$  at  the  end  of  every  five  yean 
when  registration  is  required  ;  so  that  according  to  my  view  of  the 
construction  of  this  provision,  if,  after  the  expiration  of  the  first 
five  yeara,  the  encumbrancer  omitted  to  re-register,  and  in  the  in- 
tervening period  before  his  re-registration  a  person  became  a  mort^ 
gagee  or  purchaser  of  the  estate,  that  subsequent  re-registration 
would  not  prevail  against  such  mortgage  or  purchase,  but  diat 
mortgage  or  purchase  would  have  priority  over  the  encumbrance 
which  the  party  had  failed  to  re-register  witliin  the  term,  and  so 
advantage  would  be  given  to  other  parties  to  intervene  and  to 
obtain  the  benefit  as  of  prior  security. 

Objections  were  very  ingeniously  pressed  upon  your  Lordships 
by  the  learned  counsel  for  the  respondents,  which  would  arise 
from  adopting  the  construction  I  have  been  suggesting,  and  which 
it  may  be  extremely  difficult  satisfactorily  to  answer.  But  at  the 
same  time,  your  Lordships  are  not  called  upon  to  do  so.  It  irill 
be  sufficient  when  they  arise,  to  say  how  the  intricacies  of  those 
cases  are  to  be  unravelled,  and  how  the  complicated  interests  which 
are  suggested  are  to  be  decided  upon.   Your  Lordships  are  to  deal 
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with  these  provisions  of  the  Act  of  Parliament  according  to  the 
sound  and  reasonable  construction  arising  out  of  the  meaning  of 
the  language  used  bj  the  Legislature.  And  if  your  Lord- 
ships are  pressed  with  difiSculties  in  the  way  *  of  the  con-  *  606 
structiou  which  I  have  been  now  suggesting^  I  must  observe 
that  there  are  equal  difiSculties  on  the  opposite  side  to  be  struggled 
against,  which  it  is  necessary  to  advert  to  in  support  of  this  con- 
struction. I  am,  for  instance,  at  a  loss  to  understand  how  it  is 
possible,  in  certain  cases  that  might  be  pnt,  for  the  party  to  com- 
ply with  the  provisions  of  this  Act  of  Parliament  so  as  to  obtain 
the  benefit  of  his  security  in  the  terms  of  this  section,  for  the  party 
is  to  re-register  "  within  five  yeara  before  the  execution  of  the 
conveyance,  settlement,  mortgage,  lease,  or  other  deed  or  instru- 
ment, vesting  or  transferring  the  legal  or  equitable  right,  title, 
estate,  or  interest.'^  Now,  how  is  it  possible  for  a  registered 
encumbrancer  to  comply  with  this  provision  in  the  case  of  a  person 
becomhig  a  mortgagee  or  purchaser  during  the  currency  of  the 
five  years'  registration  ?  How,  in  such  a  case,  is  a  person  regis- 
tered as  encumbrancer  to  re-register  before  the  execution  of  the 
conveyance  or  mortgage  which  vests  or  transfers  the  legal  or  equi- 
table right  ?  And,  as  the  Legislature  has  declared  that  if  a  person 
fails  to  re-register  in  this  way,  his  security  shall  be  null  and  void 
against  the  mortgagee,  purchaser,  or  creditor,  the  consequence  of 
that  would  be,  that  the  mortgagee  would  be  entirely  deprived 
of  the  priority  of  his  security,  and  that  it  would  be  wholly  null 
and  void  against  any  other  persons  who  had  become  mortgagees 
or  purchasers  during  the  currency  of  that  period  of  registratign. 

There  is  not  wanting  very  high  authority  in  favour  of  the  con- 
struction wliich  I  am  suggesting  to  your  Lordships,  because  the 
case  of  Beavan  v.  The  Earl  of  (hford^  seems  to  me  to  be  a  clear 
authority,  overruling  the  decision  of  the  Master  of  the  Rolls  in 
this  case  of  Shaw  v.  NeaU.  That  case  was  cited  in  the 
course  of  the  argument  *  upon  the  present.  Tliere  Lord  *  607 
Gran  worth  adverted  to  this  very  difficulty  of  complying  with 
the  provisions  of  the  Act  of  Parliament  which  I  last  mentioned. 
His  Lordship  says:^  *^It  does  not  appear  to  be  pointed  out  in 
argument  that  the  provisions  of  the  statute  never  can  be  complied 
with  as  to  mortgages  completed  before  the  re-registry  ;  it  is  impos- 
able  to  re-regi«ter  within  five  years  previously  to  the  date  of  the 

^  6  De  G.,  M.  &  6.  492.  '  6  De  6.,  M.  &  6.  503. 
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deed  creating  a  mortgage  prior  to  the  re-registration."  His  Lord- 
ship upon  that  occasion  decided  the  case  upon  his  view  of  tlie 
proper  construction  of  the  provisions  of  this  statute.  It  was  sup- 
posed that  his  Lordship  had  come  to  that  decision,  being  influ- 
enced by  a  judgment  of  Lord  St.  Leonards  in  the  case  of  Sickson 
V.  Colli%^  that  case  being  upon  an  Irish  Act  of  Parliament,  which 
is  in  many  respects  strikingly  analogous  to  the  provisions  of  this 
statute.  Certainly  Lord  Cranworth  in  that  case  did  consider  that 
the  case  of  JBickson  v.  Collia  was  a  case  which  might  be  urged  as 
an  analogy,  not  merely  for  the  purpose  of  illustration,  but  also  for 
the  purpose  of  argument  in  support  of  the  decision  at  which  his 
Lordship  arrived.  With  respect  to  the  opinion  of  Lord  Justice 
Turner,  it  is  said  that  his  mind  fluctuated  a  good  deal  during  the 
course  of  the  argument ;  but  it  will  be  found  that  in  the  result  he 
came  to  a  clear  determination  with  regard  to  the  proper  construc- 
tion of  this  Act  of  Parliament,  of  which  he  took  the  same  view  as 
that  which  Lord  Cranworth  had  previously  taken.  Without 
adverting  to  those  authorities,  or  pressing  them  any  further  upon 
the  attention  of  your  Lordships,  I  think  the  observations  which  I 
have  made  upon  the  construction  of  the  language  of  the  Act 
of  Parliament  will  be  sufficient  to  induce  your  Lordships  to 
adopt  the  construction  which  I  have  proposed,  whateTcr 
*  608  *  difficulties  may  be  ingeniously  suggested,  it  being  quite 
apparent  that  equal  difficulties  may  be  suggested  on  the 
others  side  against  the  construction  which  is  contended  for  by  the 
respondents. 

This  therefore  being  the  view  I  have  taken,  the  result  is,  that 
the  security  of  Mr.  Shaw  must  have  priority  from  the  30th  of 
January,  1841,  being  the  date  of  the  first  registration  of  that 
security.  And  then  the  only  remaining  question  which  your  Lord- 
ships have  to  consider  is  one  which  was  pressed  on  the  part  of  the 
respondents,  namely,  whether  Shaw,  in  redeeming  the  securities 
of  Remnant,  ought  to  be^  called  upon  to  pay  off  the  advances 
which  were  made  by  Remnant  subsequently  to  the  date  of  the 
security  of  the  SOtli  of  January,  1841,  but  made  in  respect  of 
a  mortgage  which  was  dated  prior  to  the  registration  of  that  se- 
curity. 

Now  upon  that  subject  it  appears  that  the  mortgage  in  question 
is  of  the  date  of  the  12th  of  June,  1889.    It  is  a  mortgage  to 

^  1  Jones  &  L.  94. 
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secure  the  sum  of  6477.  with  interest,  and  also  to  secure  future 
advances  which  might  be  made  by  Remnant,  to  the  extent  of 
1000/.  It  was  insisted  on  the  part  of  the  respondents,  upon  the 
authority  of  the  case  of  Gordon  v.  Graham^  that  Remnant,  when 
his  mortgage  was  redeemed,  was  entitled  to  have  those  subsequent 
advances  paid  off.  But  the  authority  of  that  case  (it  is  a  single 
authority  upon  the  subject)  has  always  been  considered  extremely 
questionable.  I  do  not,  however,  think  that  your  Lordships  upon 
this  occasion  will  be  under  the  necessity  of  expressing  any  opinion 
with  regard  to  the  propriety  of  that  decision,  because  even  sup- 
posing that  Remnant  is  entitled  to  claim  to  receive  the  advances 
which  he  made  to  Neale  subsequently  to  the  date  of  the 
security  *  of  the  appellant  Shaw,  yet  in  point  of  fact  it  *  609 
appears  that  those  were  not  advances  that  were  made  by 
him  of  sums  of  money  to  Neale,  but  that  the  most  numerous 
parts  of  the  claim  arising  in  respect  of  those  alleged  subse- 
quent advances  were  portions  of  his  enormous  bill  of  costs,  which 
swelled  up  to  the  amount  of  between  1600/.  and  1700/. ;  the  bills 
of  costs  of  the  two  attorneys  (one  cannot  help  making  the  obser- 
vation in  passing)  upon  an  estate,  the  utmost  value  of  which  does 
not  reach  4000/.,  being  upwards  of  that  sum  of  4000/.  Therefore, 
even  supposing  that  Remnant  might  be  entitled  to  claim  in  respect 
of  advances  which  had  been  bond  fide  made  subsequently  (upon 
which  your  Lordships  will  probably  express  no  opinion),  yet  it  is 
impossible  to  say,  under  the  circumstances,  that  Remnant  can  be 
entitled  to  charge  those  advances  upon  his  redemption  by  Shaw, 
or  that  they  can  be  brought  in  any  way  into  the  account  against 
Shaw's  security  of  the  30th  of  January,  1841. 

I  believe,  my  Lords,  that  these  observations  will  have  exhausted 
all  the  questions  which  are  to  be  decided  in  this  case.  And  the 
result  to  which  I  have  come  is  this,  that  as  his  Honour  the  Master 
of  the  Rolls  decided  that  the  securities  of  Remnant  which  were 
obtained  prior  to  the  30th  of  November,  1852,  were  to  be  taken 
into  account  against  Shaw  upon  his  redemption,  and  as  your  Lord- 
ships will  probably  agree  with  me  in  opinion  that  the  security  of 
Shaw  is  to  have  date  from  the  30th  of  January,  1841,  it  is  quite 
clear  that  the  decree  of  the  Master  of  the  Rolls  cannot  stand  to 
the  extent  to  which  it  goes,  but  must  be  varied.  In  point  of  form 
the  decree  will  be  reversed,  but  with  a  declaration  as  to  what 

»  7  Vin.  Abr.  52,  pi.  3,  2  Eq.  Cas.  Abr.  698,  pi.  16. 
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should  have  been  the  decree  pronounced  by  his  Honour  the  Master 
of  the  Rolls,  which,  in  fact,  will  be  a  decree  in  the  ordinary 
*  610  terms  of  a  decree  *  of  foreclosure  and  redemption.  It  is 
unnecessary,  perhaps,  for  me  to  go  further  than  to  state  it 
in  these  general  terms,  because  the  parties  are  both  prior  and  sub- 
sequent encumbrancers ;  and,  therefore,  there  will  be  redemption 
and  re-redemption  if  the  parties  so  please.  There  will  be  a  little 
complication  with  regard  to  these  transactions;  but,  upon  the 
whole,  that  appears  to  me  to  be  the  judgment  at  which  your  Lord- 
ships ought  to  arrive  in  this  case. 

Lord  Brougham.  —  My  Lords,  I  entirely  agree  with  my  noble 
and  learned  friend.  He  has  gone  so  fully  and  so  clearly  into  the 
whole  of  this  matter,  that  it  is  quite  unnecessary  for  me  to  trouble 
your  Lordships  with  more  than  a  single  observation,  which  is,  that 
we  all,  during  the  course  of  the  argument,  came  to  the  same  con- 
clusion. My  noble  and  learned  friend  Lord  St.  Leonards,  who  is 
not  now  present,  entirely  agrees  with  us  upon  this  matter,  and  if  he 
had  been  here,  I  am  quite  confident  that  he  would  have  taken  the 
same  course  which  I  am  now  taking,  namely,  to  express  his  entire 
concurrence,  not  merely  in  the  conclusion  at  which  my  noble  and 
learned  friend  has  arrived,  but  in  the  grounds  upon  which  that 
conclusion  is  rested. 

My  Lords,  there  is  a  case  to  which  I  have  been  referred  by  the 
learned  Reporter,  my  learned  friend  Mr  Clark,  which  was  decided 
by  your  Lordships  here,  three  years  ago,  the  case  of  Lane  v.  Hor- 
loch^  which  does  throw  some  light  upon  one  part  of  this  case,  as 
to  the  effect  of  a  Master's  allocatur^  as  a  charge  upon  land.  The 
question  arose  there,  as  my  noble  and  learned  friend  opposite  will 

recollect,  as  to  the  effect  of  a  warrant  of  attorney,  to 
*611    confess  judgment,  —  whether  a  *  warrant  of  attorney  to 

confess  judgment  brought  the  case  within  the  proviso  of 
the  Usury  Act  of  the  2  A  3  Vict.  c.  87,  and  therefore  continued 
the  Usury  Law  against  those  bills  of  exchange  to  secure  the  pay- 
ment of  which  the  warrant  to  confess  judgment  had  been  given. 
And,  although  we  did  not  expressly  decide  that  the  warrant  was  no 
real  charge,  yet  no  man  can  read  the  report  of  what  fell  from  my 
noble  and  learned  friend  and  myself^  upon  that  occasion  without 
seeing  that  we  clearly  held,  that  though  a  judgment  would  no  doubt 

1  5  H.  L.  Cas.  580.  <  6  H.  L.  Cas.  594,  596,  608. 
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have  been  a  charge  upon  the  land,  yet  that  a  mere  warrant  to  con- 
fess judgment  did  not  constitute  such  a  charge. 

Lord  Cranworth.  —  My  Lords,  I  am  very  much  inclined  to  take 
the  same  course  as  my  noble  and  learned  friend  opposite,  and  to  say 
next  to  nothing  upon  this  subject,  because  it  has  been  exhausted  by 
the  Lord  Chancellor.  And  I  should  not  have  said  a  word,  were  it 
not  that,  in  truth,  the  main  question  is  one  of  such  general  impor- 
tance that  it  is  of  consequence  that  it  should  be  generally  known 
to  the  profession,  and  to  the  public,  that  it  is  the  distinct  opinion 
of  noble  and  learned  Lord^  in  this  House  that  the  correct  view  of 
the  construction  of  this  statute  is  the  view  that  was  taken  by  the 
Court  of  Chancery  in  the  case  of  Beavan  v.  The  Earl  of  Oaford^ 
and  not  the  other  view  which  has  been  adopted  by  more  than  one 
of  the  Judges  of  the  Court  of  Chancery,  including  the  Master  of 
the  Rolls  in  the  present  case. 

The  question  here  is  merely  a  question  of  priority  of  certain  en- 
cumbrances. I  take  the  facts  to  be  now  clearly  established.  In 
the  first  place,  Remnant  is  the  first  encumbrancer  in  re- 
spect of  judgment  and  securities  prior  to  the  *  80th  of  Jan-  *  612 
uary,  1841.  Upon  that  day,  by  virtue  of  a  rule  of  the 
Court  of  Queen's  Bench,  then  for  the  first  time  registered,  Shaw, 
the  present  appellant,  became  a  valid  encumbrancer  by  judgment 
upon  the  property  in  question  to  the  extent  of  1238^  Subse- 
quently to  that.  Remnant  became  an  encumbrancer  again.  And  the 
question  to  be  decided  is,  what  were  the  legal  priorities  of  those 
different  charges  ?  On  the  part  of  Shaw  it  was  argued  that  he  was 
an  encumbrancer,  not  merely  from  the  30th  of  January,  1841,  when 
the  rule  absolute  of  the  Court  of  Queen's  Bench  was  registered, 
but  that  he  was  an  encumbrancer  from  the  date  at  which  the  rule 
of  the  Court  was  made  ordering  his  bill  to  be  taxed.  My  noble 
and  learned  friend  on  the  Woolsack  has  disposed  of  that  question. 
It  appears  to  me  preposterous  to  argue  that  an  order  upon  an  offi- 
cer of  the  Court  to  ascertain  what  is  due  can  by  any  possibility 
amount  to  an  order  to  pay.  And  so  again  as  to  the  report  of  that 
officer,  the  allocatur^  statijig  what  is  due,  it  is  preposterous  to  con- 
tend that  that  is  an  order  to  pay.  They  are  both  proceedings  in 
order  to  arrive  at  that  which  is  the  ultimate  judgment,  namely  tlie 
direction  of  the  Court  that  payment  shall  be  made. 

■  6  De  a,  M.  &  6.  492. 
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which  in  point  of  form  must  be  introduced,  but  which  I  am  afraid 
is  a  mere  matter  of  form,  that  Neale  may  redeem  the  whole  upon 
the  payment  of  all  tiiat  is  due.  And  with  this  declaration  I  think 
the  decree  of  the  Master  of  the  Bolls  ought  to  be  reversed. 

Lord  Wensleydale.  —  My  Lords,  I  am  entirely  of  the  same 
opinion  with  my  noble  and  learned  friends,  that  the  decree  of  the 
Master  of  the  Bolls  ought  to  be  reversed.  I  concur  entirely  in 
what  has  fallen  from  mj  noble  and  learned  friend  opposite,  upon 
the  important  question  in  this  case,  whether  or  not  the  case  of 
Beavan  v.  Z%6  Uarl  of  Oxford  was  properly  decided.  I  consider 
that  that  was  rightly  decided.  That  case  has  been  so  fully  ex- 
plained by  my  noble  and  learned  friend,  as  to  make  it  unnecessary 
for  me  to  say  any  thing  more  upon  it.  With  respect  to  the  other 
questions  in  the  case  which  have  been  so  fully  and  elaborately  con- 
sidered by  the  Lord  Chancellor,  I  entirely  concur  in  every  thing 
that  he  has  said. 

Decree  appealed  from  revereedy  and  cauee  remitted^  with  a  declaror 
tiofi. 

Lords'  Journals,  16th  March,  1858. 


*616  ♦BAKER  V.  BAKEEL 

1S58.    March  23. 

Alfred  Baker,  Appellant. 
EuzABETH  Baker,  Respondent. 

WiU.     Annuity.     Annual  Income.     Deficiency  not  made  good  oui 

of  Corpus.    Replacing  Fund  sold. 

A  testator  directed  his  brother  A.  B.  (whom  he  appointed  his  executor  and  trus- 
tee) to  get  in  his  estate  and  to  stand  possessed  of  the  produce  thereof,  on  trust, 
to  raise  thereout  and  invest  in  the  stocks  or  upon  mortgage  such  a  sam  of 
money  as  that,  when  invested,  the  dividends  should  *'  realize  the  clear  aooasi 
income  or  sum  of  200/.,"  and  to  pay  to  **  my  wife  such  dividends,  interest,  or 
annual  income,"  &c.,  for  her  life  or  widowhood.  On  her  death  or  second  ouu^ 
riage,  A.  B.  was  to  stand  possessed  "  of  the  said  principal  or  trust  money,  and 
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the  stocks  upon  wbich  the  same  shall  be  invested,"  in  trust  for  himself  and  the 
other  brothers  and  sisters  of  the  testator.  And  as  to  the  residue,  *'  after  raising 
thereout  the  money  sufficient  to  realize  the  annuity  for  my  said  wife,"  A.  B. 
was  to  stand  possessed  thereof  on  similar  trusts ;  provided  that  if  the  testator 
should  die  leaving  children,  the  trusts  for  his  brothers  and  sisters  were  to  be 
null,  and  the  children  were  to  take  the  whole.  The  estate  when  got  in  and 
mvested  did  not  prodnce  200/.  a  year :  — 

Held  (reversing  the  decision  of  the  Court  below),  that  the  widow  was  not  en- 
titled to  have  the  deficiency  made  good  out  of  the  corpus  of  the  estate. 

A  certain  portion  of  the  fund  itself  had,  under  the  order  of  the  Court  below, 
been  sold  to  make  good  the  deficiency :  the  House,  on  reversing  the  order, 
directed  the  widow  to  replace  that  portion. 

This  was  an  appeal  against  part  of  an  order  of  the  Lords  Jus- 
tices, affirming  an  order  of  the  Master  of  the  Bolls. 

The  testator,  by  his  will,  dated  17th  September,  1851,  gave  all 
bis  real  and  personal  estate  to  the  appellant,  his  brother,  to  get  in 
and  sell  the  same,  and  as  to  the  money  arising  therefrom, ''  it  is 
my  will,  and  I  do  hereby  declare  and  direct  that  my  said  trustee 
do  and  shall  stand  possessed  thereof,  upon  trust,  to  raise  thereout 
and  invest  in  the  Parliamentary  stocks  or  funds  of  Great  Britain, 
or  upon  mortgage  or  other  good  security,  such  a  sum  of  money 
as,  when  so  placed  out  or  invested,  the  dividends  or  interest 
thereof  shall  realize  the  clear  annual  income  or  sum  of  200Z., 
*  and  do  and  shall  pay  to,  or  permit  and  suffer,  my  said  wife  *  617 
Elizabeth,  to  receive  and  take  such  dividends,  interest,  or 
annual  income  by  two  equal  half-yearly  payments,  for  and  during 
the  term  of  her  natural  life,  provided  she  shall  so  long  continue 
my  widow,  but  not  otherwise.  And  from  and  after  her  decease  or 
second  marriage,  whichever  shall  first  happen,  it  is  my  will,  and 
I  farther  declare  that  in  case  I  shall  die  without  issue,  the  said 
trustee  shall  stand  possessed  of  the  said  principal  or  trust  moneys, 
and  the  stocks,  funds,  and  securities  in  or  upon  which  the  same 
shall  be  invested,  upon  trust  for  himself  and  my  other  brothers, 
Walter  Baker  and  James  Baker,  and  my  sister  Louisa,  the  wife  of 
Thomas  Grant,  in  equal  shares  and  proportions." 

Other  provisions  were  then  made,  and  the  will  proceeded  thus : 
"  And  as  to  the  residue  of  the  said  trust  moneys  arising  from  my 
real  and  personal  estate  and  effects,  after  raising  thereout  the 
money  sufficient  to  realize  the  annuity  for  my  said  wife,  I  hereby 
farther  declare  that  the  said  trustee  shall  stand  possessed  thereof, 
apon  trust  for  himself  and  my  said  brothers  and  sister,  in  equal 
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shares  and  proportions.  Provided  always  that,  in  case  I  should 
die  leaving  issue,  then  my  will  is,  that  the  trust  and  bequests  here- 
inbefore contained  in  favour  of  my  brothers  and  sister  shall  be  uull 
and  void,  and  that,  instead  thereof,  my  children  shall  take  and  be 
entitled  to  the  whole  of  the  said  trust  moneys  and  estate,  in  equal 
shares  and  proportions,  at  the  same  times  and  in  like  manner  as 
hereinbefore  directed  and  declared  with  regard  to  my  brothers  aud 
sister." 

The  testator  died  on  the  10th  November,  1853,  without  issue, 
leaving  his  widow  (the  respondent),  and  his  brothers  and  sister, 
him  surviving. 

The  sum  of  2735/.  7«.  4(2.,  3/.  per  cent.  Consolidated  Bank 
Annuities  constituted  the  whole  residue  of  the  testator's 
*  618  *  estates,  and  the  dividends  thereon  did  not  amount  to  the 
sum  of  200/.  a  year. 

The  Master  of  the  Rolls  declared  the  respondent  entitled  during 
her  life  or  widowhood  to  the  full  amount  of  the  annuity  of  20CL, 
bequeathed  to  her  by  the  will,  and  ordered  the  deficiency  of  the 
dividends  to  be  made  good  to  her  from  time  to  time  out  of  the 
corpus  of  the  fund,  and  directed  a  sufficent  part  of  the  corpus  to 
be  sold  out  from  time  to  time  accordingly.^ 

This  order  was  taken  on  appeal  to  the  Lords  Justices,  who  dif- 
fered in  opinion,  and  consequently  it  stood  as  affirmed.  The  pres- 
ent appeal  was  then  brought. 

Sir  R.  BetheU  and  Mr.  Hinde  Palmer  for  the  appellaut. — The 
cardinal  point  in  construing  this  will  is,  that  the  widow  is  to  take 
only  through  the  medium  of  the  investment ;  she  can  conse- 
quently take  nothing  but  the  interest  thereby  produced.  The 
200/.  were  never  intended  to  be  produced  by  the  absorption  of 
capital,  for  that  would  after  a  time  put  an  end  to  the  annuity 
altogether. 

The  money  directed  to  be  invested,  constitutes  a  special  trust 
fund,  and  is,  upon  the  occurrence  of  either  of  one  of  two  events, 
given  over  entire  to  the  legatees  in  remainder.  Where  that  was 
the  case.  Lord  Lyndhurst,  in  Foster  v.  Smithy  overruling  the 
decision  of  the  Vice-chancellor,  held  that  the  charge  was  only  to 
be  made  good  out  of  the  rents,  and  not  out  of  the  corpus  of  the 
estate. 

>  20  BeaT.  548.  >  1  PhilL  629. 
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The  rule  of  equity  is,  that  if  the  principal  is  specifically  be- 
queathed, effect  must  be  given  to  the  bequest,  —  Howe  v.  Dart- 
mouth,^ so  that  the  property  shall  in  the  way  pointed  out  go  over 
to  the  legatees  in  remainder. 

♦The  Master  of  the  Rolls  here  thought  that  he  was  *619 
bound  by  the  authority  of  Wriffht  v.  Callender^  but  the  two 
cases  are  distinguishable,  for  that  was  the  case  of  an  accountant 
and  a  legatee,  while  this  is  the  case  of  a  tenant  for  life  and  a  re- 
mainder man,  a  distinction  which  determines  the  rule  applicable 
to  the  case.  There  nothing  showed  that  the  testator  intended  the 
fund  to  be  continued  in  its  integrity  during  the  life  of  the  annui- 
tant, and  in  that  state  to  go  over.  Here  the  words  distinctly  show 
such  an  intention ;  for  upon  the  death  or  second  marriage  of  the 
widow,  the  appellant  is  to  '^  stand  possessed  of  the  principal  sums 
or  trust  moneys  "  upon  trust  for  the  ultimate  legatees.  Strike  out 
the  word  "  annuity  "  in  the  latter  part  of  the  will,  and  say,  as  in 
the  former  part,  "the  clear  annual  income  or  sum,"  and  there 
cannot  be  a  moment's  doubt  about  the  matter.  The  general  pro- 
visions of  the  will  show  that  the  testator  did  not  intend  to  create 
an  annuity  absolutely  charged  upon  this  trust  fund,  but  only  to 
give  an  annual  income  if  the  fund  should  be  sufficient  to  raise  the 
same,  preserving  the  fund  itself  for  the  remainder- men. 

By  one  clause  of  his  will  the  testator  shows  that  he  thought  it 
possible  he  should  have  children  ;  consequently,  he  could  not  have 
intended  to  annihilate  the  fund  during  their  mother's  life,  for  that 
would  have  been  to  leave  them  without  any  provision.  The  whole 
fund  is  given  to  trustees,  and  their  trust  is  to  continue  during  the 
life  of  the  widow,  and  until  the  conveyance  of  it  to  those  in  re- 
mainder. There  have  been  cases,  Davies  v.  Waitier^  and  May  v. 
Bennett,^  where  a  deficiency  of  annual  income  has  been  made 
good  out  of  the  corpus  which  was  to  produce  it,  but  that  was 
where  the  deficiency  was  occasioned  by  the  act  of  the  Legis- 
lature, in  converting  the  stock  from  one  paying  a  *  larger  *  620 
to  one  paying  a  smaller  interest ;  but  they  do  not  apply  to 
the  present.  But  even  in  some  cases  of  that  sort  an  opposite 
course  has  been  taken,  Kendall  v.  Buaselly^  Miller  v.  Suddlestonefi 
The  deficiency  here  was  in  the  original  fund  itself,  the  amount  of 

*  7  Ves.  137.  *  1  Ru8S.  870. 

*  2  De  6.,  M.  &  6.  652.  »  3  Sim.  424. 

*  1  Sim.  &  S.  463.  •  3  Macn.  &  6.  514. 
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which  had  been  miscalculated  by  the  testator;  it  was  not  occa- 
sioned by  any  subsequent  events  which  he  could  not  have  foreseen. 
In  SincUe  v.  Tayhr}  which  very  much  resembled  the  present,  the 
Master  of  the  Rolls  himself  held,  that  the  "  clear  yearly  sum" 
there  given  to  the  widow  during  life  or  widowhood,  did  not  come 
out  of  the  corpus,  and  that  part  of  his  decision  was  left  unaffected 
on  appeal. 

Mr,  Willcoch  and  Mr,  Shebheare  for  the  respondent.  —  The 
chief  intention  of  the  testator  here  was  to  provide  for  his  wife. 
He  had  given  her  all  his  goods;  he  meant  to  give  her  all  his 
money  in  preference  to  giving  it  to  any  one  else.  That  being  the 
clear  iiftention  apparent  on  the  face  of  the  will,  any  particular 
expression  of  a  doubtful  kind  must  be  construed  by  it.  No  part 
of  the  residue  was  to  be  enjoyed  by  the  legatees,  except  subject  to 
the  annual  payment  to  the  wife.  The  direction  is  to  invest  suf- 
ficient to  '^  realize  the  clear  annual  income,"  a  very  strong  expres- 
sion to  show  the  testator's  intention,  that  all  other  objects  were  to 
be  sacrificed  to  that.  The  gift  here  was  that  of  an  ^'  annuity"; 
it  is  expressly  so  called  in  the  latter  part  of  the  will.  If  so,  every 
thing  is  subordinate  to  that,  and  it  must  be  provided  for  at  all 
events.  In  May  v.  Bennett^  there  were  as  strong  expressions  as 
there  are  here  to  indicate  that  the  fund  was  to  be  preserved  ;  yet, 

a  deficiency  arising,  it  was  ordered  to  be  made  good  out  of 
*621    *the  corpus;  and  in  Davie$  v.  Wattier^  the  same  course 

was  followed  even  to  the  extent  of  dealing  with  funds  to 
which  other  persons  had  been  judicially  declared  entitled.  Wright 
y.  Callender^  is  an  authority  for  the  present  decision,  and  the  two 
cases  cannot  be  distinguished  from  each  other.  There  the  testator 
directed  his  executors,  as  they  are  directed  here,  to  stand  possessed 
of  his  personal  estate  upon  trust  to  invest  a  sufficient  portion 
thereof  in  the  funds  to  produce  an  annuity  of  22.  per  week,  to  be 
paid  to  one  of  his  sons.  After  that  son's  decease  the  sum  invested 
was  to  fall  into  the  residue  ;  the  subsequent  dealing  with  the  prop- 
erty was  then  made  the  subject  of  express  and  minute  directioDS, 
so  that  other  persons  besides  the  annuitant  were  provided  for ;  yet 
the  sum  invested  proving  insufficient,  the  annuitant  was  declared 
entitled  to  have  the  deficiency  made  up  out  of  the  capital.    In  WHU 

^  20  Beav.  109.  '  1  Sim.  k  S.  468. 

<  1  Ru8B.  370.  «  2  De  G.,  M.  &  G.  652. 
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7.  DrewiU^  the  matter  was  fully  considered,  and  the  same  conclu- 
sion adopted.  There  money  was  given  to  trustees  for  investment 
in  the  funds  sufficient  to  produce  40Z.  a  year  to  be  paid  to  the  tes- 
tator's wife  for  life.  The  general  residue  and  the  fund  invested 
were  (afler  her  death)  to  go  to  other  persons.  The  sum  invested 
produced  less  than  the  40Z.,  and  the  widow  was  held  entitled  to 
have  the  deficiency  made  good  out  of  the  corpus.  The  words  of 
the  will  create  a  trust  for  the  benefit  of  the  widow,  and  no  benefit 
is  to  arise  to  other  persons  until  that  trust  has  been  performed. 

The  Lord  Chancellor.  —  Suppose  the  money  had  been  lent 
upon  mortgage,  according  to  a  power  contained  in  this  will, 
how  would  the  corpus  have  been  affected  upon  every  yearly  defi* 
ciency  of  income  ?] 

There  may  be  in  a  particular  state  of  things  some  un- 
*  foreseen  difficulties  i;i  complying  with  the  will  of  a  testator,    *  622 
but  that  cannot  affect  the  question  where  the  general  inten- 
tion is  clear.    Here  the  money  was  not  lent  on  mortgage,  and  the 
supposed  difficulty  does  not  arise. 

The  appellant's  counsel  were  not  called  on  to  reply. 

. 

The  Lord  Chancellor  (Lord  Chelmsford).  —  My  Lords,  it  is 
very  much  to  be  regretted  that  in  a  case  in  which  your  Lordships 
have  so  clear  an  opinion  with  respect  to  the  construction  of  this 
will,  a  conflict  of  opinions  of  learned  Judges  should  have  occa- 
sioned resort  to  different  tribunals,  and  have  led  to  great  expenses, 
reducing  very  considerably  the  small  sum  which  is  in  question. 

There  is  no  principle  whatever  involved  in  this  case,  except  that 
which  pervades  all  these  cases,  namely,  to  ascertain  what  is  the 
testator's  intention,  and  to  carry  that  intention  into  effect.  If  the 
language  of  this  will  were  to  be  regarded  without  reference  to  the 
authorities  upon  the  subject,  I  should  feel  no  difficulty  whatever  in 
coming  to  a  conclusion  as  to  the  meaning  of  the  testator.  And  it 
seems  to  me  that  we  shall  not  break  in  upon  any  principle  what- 
ever in  deciding  according  to  the  construction  for  which  the  appel- 
lant contends. 

It  is  clear  that  the  testator  was  under  a  misapprehension  with 
regard  to  the  amount  of  his  property,  and  that  he  supposed  that 
his  estate  would  enable  him  to  provide  a  fund,  which  would  pay 
an  annual  sum  of  200/.  to  his  widow,  and  would  leave  a  surplus ; 

1  20  Beav.  632. 
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and,  in  construing  the  will,  you  must  endeavour  to  ascertain  the 
intention  of  the  testator  with  reference  to  that  circumstance.  The 
words  of  his  will  in  that  view  appear  to  me  to  be  perfectly  clear. 
[His  Lordship  read  the  bequest.] 
It  is  quite  apparent,  from  the  words  of  this  will,  that  the 
intention   of  the  testator  was,  that   the  funds  which  he 

*  623    *  thought  would  enable  him  to  secure  the  annual  paymeut 

to  his  widow  should  be  provided  by  the  sale  of  his  property ; 
and  that  she  should  be  paid  out  of  the  dividends  and  interest  of 
that  fund,  and  that  he  intended  that  that  fund  in  its  integrity,  in 
case  of  her  death  or  marrying  again,  should  go  over  to  the  parties 
who  are  named.  That  being  the  intention  of  the  testator,  your 
Lordships  are  called  upon,  under  a  state  of  circumstances  never  in 
his  contemplation,  to  give  a  different  construction  to  the  will,  and  to 
impose,  as  it  were,  a  new  intention  upon  the  testator ;  because,  as 
he  clearly  contemplated  that  there  would  be  a  sufficient  fund  to 
pay  this  annual  sum  out  of  the  interests  and  dividends,  and  that 
the  corpus  of  the  funds  was  not  to  be  touched  for  the  purpose 
of  assisting  in  its  payment,  you  are  now  called  upon  to  suppose 
that  he  had  the  intention  of  appropriating  a  portion  of  the  corpus 
of  the  fund,  in  case  the  dividends  and  interest  out  of  which  he  so 
declared  the  annual  sum  should  be  payable,  should  prove  to  be 
deficient. 

It  is  quite  clear  that  this  is  a  question,  not  between  an  annuitant 
and  a  residuary  legatee,  but  between  a  tenant  for  life  and  a  re- 
mainder man.  And  the  authorities  which  have  been  cited  clearly 
mark  that  distinction,  and  show,  I  think,  that  in  this  particular 
case  there  is  no  decision  which  conflicts  with  that  construction  of 
the  will,  which  appears  to  me,  under  the  circumstances,  to  be  the 
correct  one. 

According  to  the  construction  which  is  contended  for,  on  behalf 
of  the  widow,  this  strange  state  of  things  would  arise,  that,  sup- 
posing her  life  to  continue  for  many  years,  the  provision  which 
was  clearly  intended  for  her  by  the  will,  might  in  the  course  of 
time,  by  appropriating  annually  a  portion  of  the  corpus  of  the 
property,  be  utterly  annihilated,  and  she  would  be  left  with- 

*  624   out  any  provision  at  all ;  *  and  therefore,  as  the  question  is 

one  regarding  intention,  I  apprehend  that  nobody  can  sup- 
pose that  such  an  intention  could  ever  have  existed  in  the  mind  of 
the  testator.    There  are  other  difficulties  which  occur  in  the  con- 
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struction  which  is  contended  for  on  behalf  of  the  widow ;  and  I 
think  there  has  been  no  satisfactory  answer  given  to  a  difficulty 
with  which  her  counsel  were  pressed  in  the  course  of  the  argu- 
ment. The  trustee  is  at  liberty  to  invest  the  fund  upon  mortgage, 
as  well  as  in  government  stocks.  Now,  the  fund  would  clearly  be 
deficient  to  pay  the  annual  sum  of  200/.  to  the  widow  ;  and  the 
question  is,  in  what  mode,  supposing  the  money  had  been  invested 
upon  mortgage,  the  trustee  is  to  supply  the  deficiency  of  the  fund, 
and  to  pay  tlie  annual  sum  of  200/.  to  the  widow.  It  is  quite 
clear  that  he  could  not  deal  with  a  mortgaged  estate  in  the  same 
way  as  he  can  deal  with  government  stocks,  by  appropriating 
annually  a  portion  of  the  corpus  of  the  fund  to  provide  the  annual 
sum  of  200/.,  and  therefore,  that  itself,  upon  a  question  of  inten- 
tion, may  aid  very  considerably  in  giving  the  other  construction 
which  is  contended  for  on  the  part  of  the  appellant. 

Upon  the  words  of  the  will,  it  appears  to  me  to  be  perfectly 
clear  that  there  is  no  difficulty  at  all  in  arriving  at  the  intention, 
and  ascertaining  what  was  the  meaning  of  the  testator;  and 
therefore,  if  the  question  is  to  bo  decided  apart  from  authorities, 
there  can  be  no  hesitation  whatever  upon  the  subject.  With  re- 
gard to  the  authorities,  the  only  case  that  the  Master  of  the  Rolls 
referred  to,  and  by  which  his  decision  seems  to  have  been  in- 
fluenced, was  the  case  of  Wright  v.  CcUlender.^  It  was,  in  fact,  a 
fettered  judgment  of  the  Master  of  the  Rolls ;  he  considered  that 
he  was  bound  by  the  authority  of  that  case.  Now,  it  is 
quite  *  clear,  that  in  cases  of  the  construction  of  wills,  very  *  626 
Httle  aid  is  to  be  derived  from  authorities.  Each  case  must 
depend  in  a  great  degree  upon  its  own  circumstances  and  lan- 
guage. But  with  regard  to  Wright  v.  Callendery  there  is  a  clear 
distinction,  as  it  appears  to  me,  between  that  case  and  the  present; 
because  there  the  trustees  were  to  stand  possessed  of  property,  and 
to  invest  a  sufficient  portion  thereof  in  the  public  funds  of  Great 
Britain  to  provide  an  income  of  2/.  a  week.  Now  that  was  not 
like  this  case,  in  which  the  income  is  to  be  paid  out  of  interest  and 
dividends,  but  it  was  income  that  was  to  be  paid  at  all  events ;  and 
upon  the  death  of  the  person  who  was  entitled  to  that  weekly  sum, 
it  was  .to  fall  into  the  residue.  Therefore  the  parties  could  take 
no  portion  of  the  residue,  which  had  been  exhausted  for  the  pur- 
pose of  satisfying  this  annual  sum  which  was  to  be  paid  weekly  to 

^  2  De  6.,  M.  &  6.  652. 
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• 

the  party  who  was  named  in  the  will.  In  that  case  Lord  Cran- 
wortli  ^  says :  "  If  there  had  been  any  thuig  in  the  terms  of  that 
gift  over,  showing  that  the  testator  intended  the  fund  to  be  con- 
tinued in  its  integrity  during  the  life  of  the  annuitant,  and  in  that 
state  to  go  over,  the  argument  might  be  well  founded."  But  in 
this  case  there  is  that  very  circumstance  to  which  Lord  Granworth 
adverted  as  being  absent  in  the  case  of  Wright  v.  CaUender,  be- 
cause here  it  is  apparent,  from  the  language  of  the  will,  that  the 
testator  intended  that  the  fund  should  be  continued  in  its  integrity 
during  the  life  of  the  annuitant,  and  in  that  state  should  go  over. 
The  trustee  is  to  stand  possessed  of  the  '^  said  principal  or  trust 
moneys."  So  that,  in  fact,  he  is,  as  trustee,  to  hold  the  fund,  and 
out  of  the  interest  and  dividends  to  pay  the  amount  of  2001.  a 
year,  supposing  it  sufficient,  as  the  testator  thought  it  would  be, 

to  pay  that  amount;  or  if  not,  he  is  to  pay  the  whole  of 
*  626   *  the  interest  and  dividends :  that  is  one  trust ;  and  Uiea 

upon  the  death  of  the  widow,  or  upon  her  second  ma^ 
riage,  the  next  trust  is,  that  he  is  to  stand  possessed  of  ^'said 
principal  or  trust  moneys,"  upon  trust  for  his  brothers  and  sister 
and  himself. 

Therefore  it  appears  perfectly  clear  that  this  is  a  case  in  which 
all  the  circumstances  concur  to  show  that  the  intention  of  the 
testator  must  have  been  to  preserve  the  fund  apart  and  in  its 
integrity  as  a  fund  which  is  to  be  first  applicable  to  the  payment 
of  the  annual  sum  to  the  widow,  and  afterwards  to  go  over  to  those 
who  are  in  remainder  after  her.  That  being  so,  it  really  appears 
that  there  is  no  authority  which  conflicts  at  all  with  that  construc- 
tion of  the  will. 

Under  these  circumstances,  I  submit  to  your  Lordships  that  it 
will  be  proper  to  vary  so  much  of  the  decree  of  the  Lords  Justices 
as  declares  that  the  plaintiff  is  entitled  to  an  annuity  of  2002.,  and 
that  she  is  entitled  to  have  the  deficiency  of  the  dividends  made 
good  out  of  the  corpus  of  the  fund,  and  to  give  the  directions  con- 
sequential thereupon ;  and  also  witli  regard  to  costs,  that  a  decla- 
ration should  be  made  so  as  to  make  the  costs  payable  out  of  the 
estate. 

Lord  Brougham.  —  My  Lords,  I  take  entirely  the  same  view  of 
this  case  with  my  noble  and  learned  friend ;  and  I  shall  not  detain 

1  2  De  6^  M.  &  G.  655. 
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jour  Lordships  bj  urging  any  argument  in  favour  of  my  opinion, 
which  is,  that  the  decree  of  the  Court  below  ought  to  be  yaried,  as 
suggested. 

It  has  been  very  justly  observed,  in  regard  to  cases  like  this, 
where  the  sole  question  that  arises  is  upon  the  construction  of  a 
will,  and  where  the  object  is  to  ascertain  the  meaning  of  the 
words  used  by  the  testator,  that  nothing,  *  generally  speak-  *  627 
ing,  can  be  more  unfruitful  than  a  reference  to  other  cases 
where,  instead  of  the  question  arising  upon  a  principle  of  law,  or 
a  rule  of  law,  the  whole  question  arose  upon  the  meaning  of  the 
words  employed  in  the  will ;  and  the  least  difference  between  the 
case  at  the  bar  and  the  case  cited,  will  make  all  the  difference  in 
the  world,  and  render  the  application  of  the  case  cited  utterly 
useless. 

My  Lords,  reference  has  been  made  in  this  instance  to  the  case 
of  Wright  v.  Cailenderj  which,  for  the  reason  given  by  my  noble 
and  learned  friend,  is  clearly  distinguishable  from  this  case.  I 
should  have  had  no  hesitation  whatever  in  the  case  of  Wright  v. 
Callender  in  taking  the  same  view  of  it  which  my  noble  and  learned 
friend,  now  sitting  upon  the  bench  opposite,  took. 

With  respect  to  the  case  of  Mag  v.  Bennett,  I  cannot  go  quite  so 
far ;  I  wish  to  say  nothing  in  disparagement  of  that  case :  it  is 
distinguishable  from  the  present.  But,  with  the  greatest  possible 
respect  for  the  learned  Judge,  the  late  Lord  Oifford,  who  decided 
that  case,  I  must  say,  that  if  I  had  had  to  decide  it,  I  think  I 
should  have  come  to  a  different  conclusion  from  that  at  which  he 
arrived. 

I  have  sometimes  wished  that,  as  to  wills,  we  might  have  for- 
mulas laid  down  ;  so  that  if  any  one  chose  to  use  those  formulas, 
they  might  feel  assured  of  effect  being  given  to  them  by  the  law. 
Many  objections  have  been  taken  to  that  mode  of  proceeding ;  but 
if  it  were  left  entirely  optional  to  any  one  to  use  the  prescribed 
form  or  not,  a  guaranty  being  given  to  those  who  did  elect  to  use 
it,  that  they  had  used  words  which  had  a  certain  defined  effect,  I 
have  often  considered  that  that  might  be  one  mode  of  avoiding 
these  endless  disputes  respecting  the  meaning  of  words  employed 
in  wills  and  in  some  other  instruments.  But  that  observation 
rather  applies  to  cases  in  which  questions  arise  respecting 
some  principle  or  some  rule  of  law  than  to  those  in  which 
*  tlie  question  relates  to  intention  alone.    In  this  case  it  is    *628 
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the  three  adventurers  on  the  8th  of  that  month,  Hart's  arrears 
were  formally  reported,  and  a  new  call  was  ordered,  payable  imme- 
diately. Ou  the  12th  December,  1849,  Hart  wrote  to  Chapman  to 
announce  that  he  had  sold  most  of  his  ^^  active  shares  in  the 
Yewthwaite  "  mine ;  and  added,  ^'  My  reserve  shares  are  for  sale, 
and  indeed  any  other  part  of  my  mining  interest,  for  the  purpose 
of  liquidating  the  debt  against  me."  In  several  other  letters, 
Hart  repeated  that  he  would  not  pay  his  calls  until  he  had  sold 
his  shares,  and  it  did  not  appear  that  this  sale  had  ever  been  com- 
pleted. On  the  29th  January,  1850,  Chapman  wrote  to  Hart  a 
notice  of  a  meeting  for  the  next  day,  ^'  to  arrange  about  the  settle- 
ment of  the  outstanding  accounts  due  on  the  Goldscope  mines,  as 
also  to  know  what  is  to  be  done  about  your  arrears  of  calls."  Ou 
the  1st  February  a  further  call  was  made,  and  on  the  11th  March, 
Chapman  wrote  to  Hart  announcing  that  Hart^s  debt  to  the  com- 
pany amounted  to  2802.  Another  call  was  made,  and  on  the  26th 
March,  Chapman  wrote  to  Hart  an  account  of  the  condition  of  the 
mine,  and  added  that  Clarke  and  he  were  annoyed  that  Hart  had 
not  made  some  arrangement  for  payment  of  his  an^ears  of  calls, 
and  suggested  that  he  should  transfer  to  them  a  moiety  of  his 
shares  as  an  acknowledgment  or  equivalent.  This  suggestion  was 
immediately  refused  by  Hart.  Ou  the  3d  April,  1850,  Chapman 
wrote  the  following  notice  to  Hart :  ^^  I  am  instructed  to  inform 
you  that  a  call  of  122.  per  share  has  this  day  been  made  upon  the 
shares  of  the  Goldscope  Mining  Company,  and  to  request  that 
such  calls,  amounting  to  162.,  upon  your  shares,  as  well  as  all 
arrears  due  to  this  date,  be  paid  to  the  credit  of  the  company  at 

their  bankers  immediately.    I  am  also  desired  to  give  you 
*  637    notice  that  unless  the  above  call  and  your  *  arrears  are 

paid  on  or  before  the  30th  instant,  your  shares  will  be  de- 
clared forfeited  in  accordance  with  the  company's  agreement." 

Hart,  on  the  5th  April,  wrote  in  answer :  ^'  I  beg  to  acknowledge 
the  receipt  of  your  favour  of  the  3d  instant,  and  shall  be  glad  to 
know  when  I  can  see  the  cost  book  and  cost  sheets  from  last  Octo- 
ber." On  the  8th  April  he  wrote  another  letter,  in  which  he  said : 
*'  As  Mr.  Clarke  has  consulted  Mr.  Bragg  upon  the  subject  of  our 
engagements,  you  must  know,  or  ought  to  know,  you  can  only 
dissolve  our  partnership  with  my  consent,  and  that  you  possess  no 
power  to  forfeit  my  shares,  of  which  you  are  desired  to  give  me 
notice,  unless,  &c.  —  consequently,  this  but  little  affects  me." 
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On  the  2d  May,  Cliapman  wrote  to  Hart,  saying,  that  as  Hart's 
arrears  of  calls  due  to  the  Goldscope  Mining  Company  had  not 
been  paid  at  that  date,  the  Company  had  ^^  determined  on  conven- 
ing a  meeting  at  this  office  to-morrow  evening  at  half  past  five  P.  M., 
for  the  purpose  of  forfeiting  your  shares  in  the  property,  in  pursu- 
ance of  the  notice  to  you  of  the  3d  ultimo." 

Hart,  on  the  3d  May,  answered :  ^^  I  have  to  acknowledge  yours 
of  yesterday's  date.  As  I  do  not  intend  to  assign  any  part  of  our 
joint  leasehold  property  in  Cumberland  without  I  get  paid  for  it, 
nor  to  part  with  it  in  any  other  way,  unless  I  get  an  equivalent 
Talue  according  to. my  estimate  of  its  worth,  I  beg  to  state  you  are 
committing  another  act  of  folly  by  the  course  you  are  pursuing, 
and  feel  confident  you  will  regret  having  done  so,  should  I  be  pro* 
Yoked  by  a  continuance  of  this  absurdity.  I  have  before  told  you, 
and  repeat,  you  have  no  power  to  deprive  me  of  my  share  of  the 
leasehold  property  we  possess.  •  I  have  hitherto  shown  forbearance 
towards  you,  in  consequence  of  the  unfair  proportion  of 
money  you  *  have  been  obliged  to  pay  on  my  account ;  how-  *  688 
ever,  you  will  recollect  I  had  once  an  opportunity  to  sell 
your  shares,  as  also  my  own,  in  this  adventure,  and  that  after  we 
had  seen  the  effect  of  working  in  Ooldscope ;  this  you  refused,  and 
thus  was  I  deprived  by  yourself  of  the  chance  (for  the  first  time) 
of  liquidating  all  claims  on  me  in  this  undertaking." 

On  that  day,  Clarke  and  Chapman  held  ^^  a  meeting  of  directors," 
and  passed  a  resolution  which  was  transmitted  to  Hart  by  Chap- 
man, in  a  letter,  dated  the  4th  May,  1850,  and  which  contained 
the  expression  of  "  a  hope  that  you  will  be  able  to  settle  the  mat- 
ter by  the  15th  instant,  and  not  cause  your  shares  to  be  then  and 
there  forfeited."  The  resolution  was  as  follows :  "  Resolved,  that 
whilst  deprecating  the  tone  assumed  by  Mr.  Hart,  yet  in  consider- 
ation of  the  amount  he  has  already  expended  in  the  adventure,  the 
company  grant  an  extension  of  time,  with  the  view  of  further  en- 
deavouring to  facilitate  the  payment  of  his  arrears,  or  of  his  mak- 
ing a  satisfactory  settlement  with  the  company,  such  extended 
period  to  cease  on  Wednesday,  the  15th  instant." 

On  the  6th  May,  Hart  wrote  a  letter,  in  which  he  proposed  cei^ 
tain  arrangements  as  to  the  liquidation  of  his  debt  for  calls ;  and 
observed :  ^^  If  you  can  do  better  than  this  by  your  resolutions, 
you  know  mine ;  as  you  are  inclined  for  peace  or  war  so  you  will 
find,"  &c.    Hart  made  no  payment ;  and  on  the  31st  May,  1850^ 
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it  was  resolved,  that  Mr.  Hart's  shares  in  the  adventure  should  be, 
and  were  then  forfeited. 

Due  notice  of  this  declaration  of  forfeiture  was  given  to  Hart, 
who  did  not  appear  to  have  made  any  answer. 

On  the  26th  August,  Chapman  wrote  a  letter  to  Hart,  in  the 
course  of  which  he  said  :  "  Ever  since  I  wrote  you  on  the 

*  639    4th  May  last,  relative  to  your  position  in  the  *  Goldscope 

Mining  Company,  both  Mr.  Clarke  and  myself  have  been 
very  desirous  to  afford  ample  time  for  you  to  make  arrangements 
for  the  settlement  of  your  debt  to  the  company,  and  as  we  have  in 
our  opinion  afforded  you  every  opportunity,  we  must  press  the 
matter  more  particularly  to  your  notice,  and  request  an  immediate 
payment  of  your  liability.  Every  day  is  increasing  your  propor- 
tion of  cost  in  the  adventure,  which  we  think  you  should  be  ap- 
prised of,  and  not  let  the  affair  so  continue  without  some  notice ; 
you  will  perhaps  recollect  that  at  one  of  our  meetings  in  the  early 
part  of  this  year,  an  offer  was  made  you  to  give  us  a  release  of  your 
share,  and  in  the  event  of  the  adventure  being  successful,  we 
should  not  forget  yourself  in  the  divisions  of  profits,  which  then 
appeared  far  more  probable  than  .at  this  present  time,  when  the 
appearance  of  the  mines  looks  worse  than  ever.  The  proposition 
was  rejected,  and  so  we  have  proceeded  on  in  the  old  way,  paying 
out  of  our  own  pockets  the  cost  that  should  be  met  by  all  the  ad- 
venturers pro  rata;  we  trust,  therefore,  you  will  be  able  to  make 
us  some  proposition  whereby  the  affair  may  be  settled,  and  the  irk- 
someness  of  all  our  positions  be  removed.  Mr.  Clarke,  who  is  at 
the  mines,  promised  to  send  you  a  statement  of  your  debt.  Has 
he  done  so  ?  for  if  not,  I  will  urge  him,  when  next  I  write,  to  do  it 
at  once." 

Hart  did  not  answer  this  letter,  but  waited  till  the  15th  April, 
1851,  when  he  wrote  thus :  '*  Gentlemen,  It  was  with  much  pleas- 
ure I  heard  of  our  success  in  the  Yewthwaite  mine,  the  detailed 
particulars  of  which  I  shall  be  obliged  by  your  forwarding  to  me 
at  your  earliest  convenience,  together  with  the  amount  of  costs  in- 
curred in  this  mine  since  my  last  payment,  as  also  the  returns  for 
ores  sold." 

No  answer  was  sent  to  this  letter,  and  on  the  81st 

*  640    *  October,  1851,  Hart  again  wrote,  requiring  information  as 

to  the  mines  ;  threatening,  if  it  should  not  be  furnished,  to 
go  down  and  inspect  them,  and  to  charge  his  journey  to  their 
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debit,  and  speaking  of  ^^  the  interest  we  possess  in  common  so  far 
as  the  same  mines  are  concerned/'  On  the  1st  November,  Clarke 
answered  by  referring  Hart  to  Chapman's  letter  of  the  4th  May, 
1850,  and  to  Hart's  own  letter  of  the  27th  November,  1849 ;  add- 
ing :  "  Provided  you  consider  yourself  entitled  to  any  further  in- 
formation, all  I  can  say  is,  the  law  is  open  to  you,  and  the  sooner 
you  prove  it  the  better." 

On  the  10th  November,  Hart  replied  thus :  "  When  I  wrote  you 
last  it  was  in  the  hope  that  by  this  time  you  would  have  seen  the 
folly  of  the  course  you  have  taken.'  However,  as  it  appears  other- 
wise, so  let  it  be  ;  we  shall  be  all  out  of  pocket  until  success  shall 
enable  us  to  repay  all  that  has  been  expended  in  this  unfortunate 
speculation.  Should  brighter  days  come,  and  you  should  resist  the 
payment  of  my  proper  proportion  of  the  interest  I  hold  in  this 
property,  I  shall  take  advantage  of  the  kind  advice  you  have  so 
gratuitously  given,  and  let  the  law  render  me  that  justice  you  ap- 
pear to  be  so  little  acquainted  with,  but  I  shall  not  be  disposed  to 
consult  the  Lord  Chancellor  until  our  mine  or  mines  yield  suffi- 
cient to  pay  law  charges  :  thus,  you  will  observe,  you  will  remain 
in  peaceful  possession  of  your  wrong  doing  until  I  find  your  inten- 
tention  to  defraud  me  of  my  right  is  manifest  by  the  fact,  and  then, 
if  not  before,  you  shall  hear  of  your  most  obedient,"  &c. 

Clarke  and  Chapman  continued  to  work  the  mine  jointly  up  to 
the  81st  December,  1851,  when  an  arrangement  was  entered  into, 
by  which  Clarke  became  the  sole  proprietor  of  the  mines,  and 
worked  them  at  his  own  expense. 

On    the    23d   April,    1853,   Hart's    solicitor   wrote    to    the 
appellants,  demanding  an  account  up  to  that  time,  and  an 
*  inspection  of  the  company's  books,  which  was  after  some    *  641 
correspondence  refused. 

Hart,  on  the  27th  August,  1853,  filed  his  bill  in  Chancery  pray- 
ing for  a  dissolution  of  the  partnership,  and  for  an  account. 

Answers  having  been  put  in,  the  cause  came  on  to  be  heard 
before  the  Master  of  the  Rolls,  who  was  of  opinion  that  there  had 
not  been  any  forfeiture ;  but  who,  by  a  decree  dated  9th  June, 
1854,  declared  that  the  joint  adventure  called  the  Goldscope 
Mining  Company  was  concluded,  so  far  as  the  respondent  was  con- 
cerned, on  the  Slst  day  of  May,  1850,  and  directed  accounts  to  be 
taken  on  that  footing  (19  Beavan,  349). 

The  cause  was  taken  by  appeal  before  the  Lords  Justices,  by 
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whom  the  original  decree  was  varied,  by  striking  out  the  declara- 
tion tliat  the  joint  adventure  terminated  on  the  31st  May,  1850. 
The  adventure  was  ordered  to  be  now  determined,  and  accounts 
were  directed  (6  De  G.,  M.  &  G.  232).  The  present  appeal  was 
then  brought. 

Sir  B.  Bethell  and  Mr.  Medina  (^Mr,  Thamus  Tapping  was  with 
them)  for  the  appellants. — The  judgment  of  the  Court  below 
cannot  be  supported,  for,  first,  tlie  appellants  had  a  right  to  declare 
the  respondent's  shares  forfeited,  such  right  being  incident  to  a 
mining  partnership  carried  on  upon  the  cost-book  system ;  see- 
condly,  the  forfeiture  was  duly  declared,  or  at  all  events,  what 
took  place  in  May,  1850,  amounted,  if  not  to  a  forfeiture,  at  least 
to  a  dissolution  of  the  partnership ;  and  thirdly,  the  respondent  by 
his  own  conduct  has  precluded  liimself  from  asking  the  relief  of  a 
Court  of  equity. 

As  to  the  first  point :  the  stipulation  between  the  parties  was 
that  the  adventure  was  to  be  conducted  on  the  cost-book  principle. 
,  That  necessarily  involves  the  right  of  the  adventurers  to 

*  642  forfeit  the  shares  of  a  coadventurer  who  *  does  not  by  the 
payment  of  his  calls  contribute  to  the  success  of  the  adven- 
ture. The  text-books  from  the  old  Rhymed  Chronicle  of  Maulove,^ 
to  Mr.  Tapping's  prize  essay  on  the  subject,  clearly  establish  this 
right.'  The  existence  of  peculiar  laws  as  to  mines  is  recognised 
by  the  Legislature,  which  has  excepted  mining  companies  from  the 
operation  of  the  law  relating  to  ordinary  joint  stock  companies,  7 
&  8  Vict.  c.  110,  §  63  ;  14  &  15  Vict.  c.  94 ;  15  A  16  Vict.  c.  168, 

^  Edited  by  Tapping,  lines  113  to  120  : 

'^  And  two  great  Courts  of  Barghmott  ooght  to  be 
In  every  year  upon  the  miner/, 
To  punish  miners  that  transgress  the  law, 
j  To  curb  offenders,  and  to  keep  in  awe 

I  Such  as  be  cavers,  or  do  rob  men's  coes, 

Such  as  be  pilferers  or  do  steal  men's  stows. 
To  order  ^rovers,  make  them  pay  their  part, 
Joyn  with  their  fellotos,  or  their  grove  desert." 

The  appellants  contended  that  *'  desert  **  here  meant  **  give  up,  forfeit." 
i  '  The  Readwin  Prize  Essay,  p.  37.   See  also  Pearce's  Stannary  Laws,  ed.  1725, 

p.  26,  §  19.  Bainbridge  on  Mines,  628,  §  9.  Tapping's  Derbyshire  Mining  Cus- 
toms, p.  27.  Treatise,  High  Peak  Customs,  p.  21.  The  Mineral  Courts  Act  of 
1851  (14  &  15  Vict  c.  94),  cl.  20,  of  the  First  Schedule. 
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and  18  Vict.  c.  32,  §  22.  The  customary  right  of  forfeiture  of 
shares  of  a  defaulting  coadventurer,  is  absolutely  necessary  for  the 
successful  carrying  on  of  a  mining  adventure  ;  for  where  so  much 
is  risked,  and  where  property  often  lies  for  so  long  a  time  utterly 
unprofitable,  where  large  advances  are  required  to  obtain  the  very 
first  and  smallest  gains,  and  each  adventurer  may  sell  without  a 
veto  from  the  others,  nonpayment  of  the  early  calls  may  be  de- 
structive of  tlie  whole  adventure.  A  rapid  and  efiective  remedy 
for  such  an  evil  is  therefore  absolutely  required,  and  the  power  of 
declaring  a  forfeiture  alone  supplies  it.  In  WiUiams  v.  AUen- 
hoTimgh^  Lord  Eldon  recognised  mining  property  as  being  dififerent 
from  any  other,  and  acted  on  that  difference,  and  so  did  the 
full  *  Court  of  Appeal  in  FenvL%  C<i%e.^  This  House  has  *  643 
held  that  a  course  of  dealing  between  the  members  of  a 
company  will  be  binding  on  all  who  belong  to  it,  Bargate  v.  Shart- 
ridge.^  In  this  particular  case,  the  respondent  in  conversations,  as 
the  appellants  allege,  though  he  denies  the  fact,  and  in  the  letter 
of  Noveaiber,  1849,  which  he  cannot  deny,  afiirmed  tlie  power  of 
forfeiture  for  nonpayment  of  calls.  Though,  therefore,  it  may  be 
true,  as  Lord  Justice  Turner  observed,  that  '^  there  was  an  absence 
of  any  special  provision  for  that  purpose,"  still  the  nature  of  the 
agreement  itself,  and  the  respondent's  own  written  declaration, 
establish  the  right.  This  right  is  not  one  which  is  to  be  dealt  with 
as  Btrictissimi  jurUy  like  the  case  of  a  forfeiture  of  an  estate  at  law ; 
but  being  established  by  custom,  acknowledged  by  the  parties,  and 
recognised  by  the  Legislature,  is  to  be  treated  as  one  of  the  ordi- 
nary incidents  of  a  mining  partnership. 

Assuming  the  power  of  forfeiture  to  exist,  it  has  been  duly  ex- 
ercised (the  evidence  given  in  the  cause  was  fully  referred  to  in 
support  of  this  'argument )  ;  or,  at  all  events,  what  was  done  in 
May,  1850,  amounted  to  a  dissolution  of  the  partnership. 

Whether  there  has  been  a  forfeiture  or  a  dissolution  of  partner- 
ship, the  conduct  of  Hart  has  been  such  as  to  disentitle  him  to  re- 
hef  in  equity.  It  is  inequitable  to  leave  his  coadventurers  to  bear 
the  whole  labour  and  expense,  and  then,  when  they  have  won  a 
profit,  to  ask  to  share  their  gains ;  and  a  Court  of  equity  will  not 
assist  him  in  such  an  object,  Parrott  v.  Palmer ^^  Bowser  v.  ColbyJ^ 

^  Tarn.  &  Ross.  70.  «  8  Mylne  &  K.  632. 

'  4  I>e  6.,  M.  &  G.  285.  •  1  Hare,  109. 

'  5  H.  L.  Cat.  297. 
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In   PrendergaM  v.   TurUm^  the   plaintiff  had  laia  by  in 

*  644    *  the  same  manner,  and  Lord  Lyndhurst,  in  dismissing  the 

bill,  said,  ^^  This  Court  can  never  sanction  this  sort  of  condi- 
tional acquiescence."  The  rule  on  this  point  is  the  same  at  law, 
and  was  thus  laid  down  in  Pickard  v.  Sear»^  that  **  where  one,  by 
his  words  or  conduct,  wilfully  causes  another  to  believe  the  exist- 
ence of  a  certain  state  of  things,  and  induces  him  to  act  on  that 
belief,  so  as  to  alter  his  own  previous  position,  the  former  is  con- 
cluded from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time."  [Lord  Wensleydale.  —  That  ex- 
pression of  the  rule  is  qualified  in  Freeman  v.  Cooke?  The  con- 
duct must  amount  to  a  license  or  agreement.]  It  docs  so  here. 
In  Wat%on  v.  Reidy^  a  delay  of  a  year  was  held  fatal  to  a  claim  for 
enforcing  an  agreement ;  and  in  E<ids  v.  WiUiarm^  a  delay  of 
three  years  was  held  sufficient  to  prevent  the  Court  from  granting 
specific  performance  of  an  award.  Clegg  v.  Edmond%on  ®  proceeded 
on  the  same  principle,  and  relief  was  refused  after  long  delay, 
which  was  treated,  as  it  ought  to  be  treated,  as  evidence  of  a  de- 
sire to  take  profits  if  they  should  be  made,  but  to  escape  loss  if  it 
should  be  incurred ;  and  that  was  deemed  so  inequitable  as  to  bar 
the  plaintiff  of  all  claim  to  relief;  there,  too,  the  continual  claim 
put  in  by  the  plaintiffs  was  not  allowed  to  influence  the  result. 
In  Clements  v.  Rally  which  occurred  only  some  days  ago,^  it  was  de- 
clared by  the  Lord  Chancellor,  in  the  full  Court  of  Appeal,  that, 
where  a  partncrsliip  business  was  of  a  speculative  character,  ex  gr, 
mining,  and  a  surviving  partner  continued  it  in  his  own  name, 
renewing  a  lease,  &c.,  the  representative  of  the  deceased  partner 

took  no  interest  unless  he  was  ready  to  contribute. 

*  645        *  The  circumstance  that  a  legal  interest  in  the  lease  of 

the  mine  existed  in  Hart  was  referred  to  by  Lord  Justice 
Turner,®  as  one  that  warranted  the  interference  of  the  Court  in  his 
favour ;  but  Lord  Eldon  repudiated  any  such  rule  in  Norway  v. 
Rowe^  and  a  legal  interest  in  the  lease  of  a  mine  can  be  no  more 
important  for  such  a  purpose  than  a  legal  interest  in  the  steam 

1  Younge  &  C.  Ch.  98,  S.  C.  on  Appeal,  13  Law  J.  N.  S.  Chr  268. 
6  A.  &  E.  469,  474.  *  4  De  6.,  M.  &  6.  674. 

2  Exch.  654.  •  26  Law  J.  N.  S.  Ch.  673. 
1  Russ.  &  M.  236. 

6  Weekly  Reporter,  358,  27  Law  J.  N.  S.  Ch.  849. 
6  De  G.,  M.  &  G.  253.  ,         *  19  Yes.  144. 
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engine  that  works  the  mine,  which  certainly  would  not  have  en- 
titled Hart  to  relief.  According  to  the  ordinary  principles  of 
equity,  this  bill  ought  to  have  been  dismissed,  The  Marquis  of 
Toum$hend  t.  Stangroom}  Even  the  Lords  Justices  themselves 
stated  that  there  was  great  doubt  about  the  matter,  and  Lord 
Justice  Enight  Bruce  felt  and  expressed  this  very  strongly  in  his 
judgment  in  this  case ;  and  added,  ^'  I  am  not  sure  but  that  this 
bill  ought  to  have  been  dismissed."  That  would  have  been  the 
proper  course  for  the  Court  to  follow,  and  the  present  decree  pro- 
nounced in  opposition  to  those  doubts  cannot  be  supported. 

Mr,  It,  Palmer  and  Mr,  Wellington  Cooper  for  the  respondent. 
—  Tlie  power  of  forfeiture  claimed  in  this  case  is  strictissimi  juris  ; 
it  must  exist  by  statute  or  by  the  clear  terms  of  a  contract.  Neither 
statute  nor  contract  has  created  it.  The  letter  of  the  respondent 
in  November,  1849  (written  afler  the  contract  of  partnership 
was  made),  at  most  amounts  to  a  statement  of  his  belief  that  his 
shares  would  be  liable  to  forfeiture ;  but  the  weight  of  the  general 
evidence  is  against  that  supposed  rule,  nor  can  any  opinion  as  to 
the  effect  of  a  contract  already  made  at  all  affect  its  operation. 
Fenn^s  Case^  does  not  apply  here,  because  there  a  notice  was 
given,  and  that  notice  was  in  exact  conformity  with  *  the  *  646 
agreement  on  which  the  partnership  was  founded,  which 
certainly  cannot  be  said  here. 

It  is  denied  that  liability  to  forfeiture  is  necessarily  incident  to 
mining  partnerships  worked  upon  the  cost-book  principle  ;  it  exists 
perhaps  in  favour  of  the  landlord  as  against  his  tenant,  but  that 
liability  would  not  affect  a  partnership  like  the  present.  Even  the 
words  in  Manlove  do  not  amount  to  proof  of  a  universally  estab- 
lished custom  of  forfeiture ;  they  show  only  a  loss  of  the  grove 
upon  a  judicial  decision,  not  by  the  act  of  the  partners.  If  the 
right  of  the  partners  to  declare  a  forfeiture  existed  as  an  estab- 
lished legal  custom,  the  18th  section  of  the  6  tfe  7  Wm.  4,  c.  106, 
would  have  been  unnecessary.  That  section  authorises  the  Vice- 
Warden  to  direct  the  sale  of  the  share  of  a  person  who  has  not 
paid  the  money  due  from  him  in  respect  of  the  working  or  manage- 
ment of  the  mine,  and  to  apply  the  produce  of  the  sale  in  making 
good  the  order  of  the  Court.  The  19  &  20  Vict.  c.  47,  is  another 
illustration  of  the  same  argument. 

>  6  Yes.  338.  *  4  De  6.,  M.  &  6.  285. 
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The  mining  laws  of  Devon  and  Cornwall  are  in  accordance  with 
this  view  of  the  matter ;  those  laws  allow  of  forfeiture  in  only,  one 
case,  and  that  is  where  there  has  been  a  fraudulent  abandonment 
of  the  mine  by  the  tenants,  in  which  case  it  may  be  resumed  by 
the  landlord,  —  the  Stannary  Laws.^  In  all  other  cases  the  land 
of  the  defaulting  party  may  be  let,  and  the  produce  applied  to 
pay  off  his  liabilities ;  if  there  should  be  a  surplus  it  would  go  to 
him ;  if  not,  his  coadventurers  have  their  remedy  against  him 
for  the  loss. 

But  even  if  it  should  be  assumed  that  the  right  of  forfeiture  ex- 
isted, it  has  not  been  strictly  exercised  here.  To  be  validly 
*  647  enforced  it  must  be  exactly  followed,  *  Cockerell  v.  The  Van 
Diemen's  Land  Company.^  There  the  right  had  been  ex- 
pressly reserved,  but  the  preliminary  proceedings  not  having  been 
duly  observed,  it  was  held  that  no  forfeiture  had  been  effected. 
Here  the  appellants  did  not  proceed  with  the  necessary  strictness. 
[The  evidence  was  referred  to  at  full  length  to  show  that  only  one 
formal  notice  of  forfeiture  had  been  given,  and  that  that  notice  had 
not  been  acted  on,  but,  on  the  contrary,  time  had  been  given  to 
the  respondent  to  pay  up  what  was  owing,  and  that  the  declaration 
of  forfeiture  made  on  the  81st  of  May  was  made  on  that  day  with- 
out any  notice  of  a  meeting  for  that  purpose.] 

But  then  the  respondent  is  said  to  have  deprived  himself  by  his 
own  laches  of  asserting  any  equity  against  the  appellants.  On 
that  point  there  are  two  classes  of  cases  which  must  be  kept  dis- 
tinct from  each  other  ;  the  first  is,  where  a  man  comes  to  establish 
a  trust  or  to  assert  a  claim  of  a  matter  of  which  he  is  not  in  pos- 
session, as  for  the  specific  performance  of  an  executory  contract ; 
and  tlie  other  where  he  has  a  vested  interest  in,  or  an  actual  pos- 
session of  property,  of  which  he  has  been  wrongfully  attempted  to 
be  deprived.  The  cases  relied  on  by  the  other  side  to  show  that 
there  must  be  no  delay  in  asserting  a  right,  are  those  of  tlie 
specific  performance  of  executory  contracts  in  which  it  is  not 
denied  that  a  party  must  come  promptly,  or  he  will  lose  his  right 
of  applying  to  a  Court  of  equity  for  relief ;  but  where  he  has  a 
vested  right  in,  or  is  in  actual  possession  of  property,  and  an 
attempt  is  made  wrongfully  to  deprive  him  of  either,  the  only 
question  is,  whether  what  he  has  done  amounts  to  such  conduct 
as  is  a  waiver  or  a  release  of  his  existing  right.     CUffff  v.  Hd- 

^  Pages  IS,  26,  40,  195,  2U.  '  IS  C.  B.  454. 
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mondson^^  *  Norway  v.  Rowe?  and  Senhatue  v.  Chrutian^  *  648' 
cited  there,'  and  Clements  t.  JSallj^  are  cases  which  illus- 
trate this  distinction,  and  on  it  those  decisions  are  easily  explain- 
able. But  in  a  case  like  this  there  must  be  what  Lord  Justice 
Turner  called  ^'a  purpose  of  abandonment,"  before  the  excluded 
partner  can  be  treated  as  having  his  legal  right  barred.  All  the 
evidence  shows  that  this  respondent  liad  no  such  purpose,  but  a 
settled  determination  to  hold  to  his  rights ;  his  letter  did  not  in 
any  manner  affect  or  alter  the  conduct  of  the  appellants,  and  con- 
sequently has  not  thereby  injured  his  own  rights.  Pickard  v. 
Sear%^  which  was  qualified  in  Freeman  v.  Coohe^  and  Howard  t. 
Sud%on^  are  all  authorities  to  show  that  under  such  circumstances 
Iiis  rights  remain  as  before.  There  was  not  here  any  dissolution 
of  the  partnership ;  if  there  had  been,  the  whole  concern  must 
have  been  wound  up  and  the  effects  distributed,  Featherstonhaugh 
T.  Fenwick?  Crawihay  v.  Collins?  Cook  v.  Collingridge^^  and  Wed- 
derbum  v.  Wedderbum.^^  The  working  of  mines  must  always  be 
considered  a  species  of  trade,  Jefferys  v.  Smith,^^  Bentley  v.  Bates;  ^* 
and  so  long  as  there  was  a  legal  title  in  the  respondent  to  his  por- 
tion of  the  partnership  assets,  he  could  not  be  excluded  from  the 
partnership  without  a  winding-up  of  the  whole  concern.  He  had 
such  a  legal  title  here ;  and  for  the  purpose  of  ascertaining  the 
different  rights  of  the  parties,  a  Court  of  equity  is  the  fittest 
tribunal,  since  such  a  Court  will  not  restrict  its  protection 
*  to  the  legal  estate,  but  will  do  full  justice  on  a  considera-  *  649 
tion  of  all  the  circumstances  of  the  case,  Colyer  v.  Finch}^ 

Sir  B.  Beihdl  replied. 

March  23. 

The  Lord  Chancellor  (Lord  Chelmsford),  after  fully  stating 
the  facts,  said  :  The  first  question  is,  whether  it  is  inherent  in  the 
cost-book  system,  as  recognised  in  Cornwall  and  Devonshire,  that 

3  Jur.  N.  S.  393,  26  Law  J.  N.  S.  Ch.  673. 
19  Ve«.  144.  ■  19Ve«.  167. 

6  Weekly  Reporter,  85S,  27  Law  J.  N.  S.  Ch.  349. 
6  A.  &  £.  469.  ^  Jac.  619. 

2  Exch.  654.  ^  2  Keen,  722,  4  Mylne  &  C.  41. 

2  Ellin  &  B.  1.  »  1  Jac.  &  W.  298. 

17  Yes.  298.  "  4  Younge  &  C.  Exch.  182. 

15  Yea.  218,  2  Ross.  825.  ^*  5  H.  L.  Cas.  905. 
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where  a  party  is  in  default  for  calls  which  have  been  duly  made,  the 
coadventurers  have  a  right  to  declare  a  forfeiture  of  his  shares. 
Upon  this  subject  we  were  pressed  with  various  treatises  with  re- 
\  spect  to  the  cost-book  system,  with  passages  from  the  Stannary 
/  Laws,  and  with  Acts  of  Parliament  relating  to  joint  stock  com- 
/  panics,  in  which  clauses  allowing  the  forfeiture  of  shares  for  de- 
fault were  introduced,  and  also  with  vivd  voce  evidence  which  was 
produced  for  the  purpose  of  establishing  that  position.  It  was  in- 
sisted that  it  was  reasonable  and  almost  necessary  that  there  should 
be  a  power  of  this  kind  inherent  in  the  system,  because  inasmuch 
as  any  one  of  the  parties  might  part  with  his  shares  without  a  vdo 
by  the  other  partners,  it  was  contended  that  they  ought  to  hare 
that  check  and  control  which  would  enable  them,  in  case  tlie 
shares  were  assigned  to  a  person  who  was  incapable  of  paying  liis 
quota,  to  declare  the  forfeiture  of  his  shares.  If  it  was  necessary 
for  me  to  come  to  any  opinion  with  respect  to  this  power  to  forfeit 
arising  from  all  these  considerations  which  have  been  pressed 
upon  your  Lordships,  I  confess  that  the  conclusion  of  my  mind 
would  be,  that  there  is  no  satisfactory  evidence  to  establish  any 
such  power  inherent  in  the  system  itself,  but  that  undoubtedly, 

it  being  a  very  reasonable  and  almost  a  necessary  power 
*  650    *  for  parties  to  have  an  opportunity  of  exercising,  if  it  is 

required,  it  should  be  inserted  as  a  stipulation  in  the  agree- 
ment. And  that  appears  to  me  to  be  the  result  of  the  evidence 
upon  the  subject.  I  lay  no  stress  at  all  upon  the  admission  that 
was  made  by  the  plaintiff  with  regard  to  the  other  parties  possess- 
ing this  power,  and  which  is  contained  in  the  letter  so  often  re- 
ferred to  of  the  27th  November,  1849,  because  I  am  of  opinion 
that,  supposing  it  not  to  be  established  that  such  power  necessarily 
belongs  to  the  system  in  question,  a  mere  admission  by  one  of  tlie 
parties  at  a  period  subsequent  to  the  entering  into  the  agreement 
would  not  alter  that  agreement,  and  make  that  a  stipulation  which 
was  not  a  part  of  the  agreement  originally.  And  therefore  I  am 
clearly  of  opinion  that  the  statement  contained  in  the  letter  which 
has  been  referred  to  ought  to  have  no  weight  with  your  Lord- 
ships. 

I  think,  however,  it  is  quite  unnecessary  to  express  any  decided 
opinion  upon  the  point  of  whether  this  power  was  possessed  by 
the  coadventurers  upon  this  occasion,  because  upon  the  second 
point  to  which  I  shall  have  to  address  your  Lordships*  attention,  I 
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am  clearlj  of  opinion  that,  supposing  that  power  to  have  existed, 
it  has  not  been  duly  exercised,  and  that  there  has  been  no  proper 
resohition  by  which  the  appellants  could  declare  the  shares  of  the 
respondents  to  be  forfeited.  It  is  unnecessary  to  advert  to  the 
principles  that  forfeitures  are  9trictis9imi  Jurit^  and  that  parties  who 
seek  to  enforce  them  must  exactly  pursue  all  that  is  necessary  in 
order  to  enable  them  to  exercise  this  strong  power.  With  regard 
to  this  particular  case  it  seems  to  be  admitted  both  by  the  answers 
and  by  the  evidence  on  the  part  of  the  appellants,  that  the  only 
proper  mode  of  declaring  a  forfeiture  was  by  convening  a  general 
meeting  after  the  period  limited  for  the  payment  of  the  calls  and 
tlie  party  being  in  default,  that  general  meeting  being 
*  necessarily  to  be  preceded  by  notice  to  all  the  adventurers  *  651 
to  enable  them  to  attend  it,  and  also  (as  appears  to  have 
been  conceded  at  tlie  bar)  by  a  notice  of  the  intention  for  which 
the  meeting  was  convened. 

There  can  be  no  doubt  whatever  that  Hart  was  in  arrcar  with 
his  calls.  They  had  been  duly  made.  Hart  was  present  either  at 
the  meetings  wliere  they  were  resolved  upon,  or  at  meetings  at 
which  tlie  previous  making  of  them  was  sanctioned.  He  had  due 
notice  of  them,  and  he  was  in  default.  Then,  assuming  the  right 
to  forfeit,  the  parties  might,  after  the  time  limited  for  payment  of 
a  call,  have  convened  a  general  meeting,  and  have  declared  the 
shares  to  be  forfeited.  The  question  is,  whether  they  did  so.  It 
seems,  that  on  the  Sd  of  April,  1850,  a  notice  was  served  upon 
Hart  that  his  shares  would  be  forfeited  unless  he  paid  the  arrears 
of  calls  on  or  before  the  80th  instant.  In  a  letter  of  the  Hth  of 
April,  1850,  he  denied  tlie  right  of  his  coadventurers  to  forfeit  his 
shares.  On  the  15th  of  April  a  meeting  was  held,  at  which  meet- 
ing it  was  stated,  he  being  present,  that  notice  had  been  given  to 
him,  that  unless  the  calls  were  paid  on  or  before  the  30th  instant 
his  shares  would  be  forfeited.  There  can  be  no  doubt,  therefore, 
that  assuming  the  right  to  forfeit  after  that  notice  had  been  given, 
and  the  time  limited  for  the  payment  of  the  calls  had  expired,  it 
would  have  been  competent  to  the  appellants  to  convene  a  general 
meeting,  and  to  declare  a  forfeiture  of  the  shares.  They  could  not 
have  done  so  before  the  end  of  the  day  of  the  30th  of  April,  because 
Hart  had  the  whole  of  that  day  in  which  to  pay  the  calls  ;  and  it 
seems  that  the  coadventurers  understood  what  was  the  regular 
course  to  be  pursued,  because,  on  the  2d  of  May,  1850,  they  gave 
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Hart  notice  that  on  the  following  day  it  was  their  intention  to  as- 
semble a  meeting  of  the  adventurers,  and  there  to  declare 

*  652    the  shares  to  be  forfeited  ;  and  *  if  they  had  followed  out 

their  original  design,  and  had,  on  the  3d  of  May,  1850, 
made  a  resolution  that  the  shares  were  forfeited  for  nonpayment 
of  calls,  according  to  their  view  of  their  rights,  they  unquestionably 
might  in  that  way  have  determined  his  right  in  the  shares ;  but 
instead  of  that,  the  parties  assembled  on  the  8d  of  May,  1850,  and 
came  to  a  resolution  that  "  for  the  purpose  of  facilitating  the  pay- 
ment of  the  calls  "  by  Hart,  they  would  extend  the  period  for  pay- 
ment to  the  15th  instant.  It  is  quite  clear,  therefore,  that  the 
time  then  limited  for  the  payment  of  the  calls  was  the  15th  of 
May ;  and  even  upon  their  own  view  of  what  their  rights  were, 
they  had  no  power  whatever  to  determine  ^Hart's  interest  in  the 
mines  without  convening  a  general  meeting  after  the  expiration  of 
the  15th  of  May,  and  then  declaring  the  forfeiture  of  the  shares. 

Now,  it  is  said  that  such  a  meeting  was  held  on  the  31st  of  May, 
and  that  at  that  meeting  a  declaration  of  the  intended  forfeiture 
was  made.  Tliere  is  no  evidence  whatever  that  any  notice  was 
given  of  that  meeting,  nor  does  it  appear  that  any  intimation  was 
given  to  Hart  that  such  a  meeting  had  been  held,  and  that  his 
shares  had  been  declared  to  be  forfeited.  And  there  is  something 
rather  remarkable  in  the  history  of  this  meeting  of  the  31st  of  May, 
because  it  does  not  appear  to  be  entered  at  all  in  the  cost-book.  It 
is  never  adverted  to  in  the  correspondence  which  takes  place  be- 
tween the  parties  at  the  time  when  Hart  was  insisting  upon  liis 
rights,  and  the  first  appearance  of  it  in  any  book  or  document  is  of 
the  late  date  of  April,  1852,  at  a  period  when,  to  adopt  an  expres- 
sion that  was  used  at  the  bar,  the  parties  were  at  arms'  length, 
and  when  Chapman,  one  of  the  appellants,  was  parting  with  his 
interest  to  his  coappellant,  Clarke ;  and  we  must  never  lose  sight 
of  that  letter  which  was  written  on  the  26th  of  August,  1850, 

which,  whatever  may  be  the  construction  attempted  to  be 

•  653    *put  upon  it,  to  my  mind  clearly  conveys  the  idea  that  the 

parties  considered  that  the  interest  of  Hart  had  never  been 
put  an  end  to,  but  that  he  continued  to  be  a  shareholder  in  the 
concern,  because  in  that  letter  of  the  26th  of  August,  Chapman 
says  —  [His  Lordship  read  the  letter,  see  anUj  p.  638.]  It  ap- 
pears to  me  that  that  letter  is  utterly  irreconcilable  with  the  no- 
tion that  on  the  31st  of  May,  by  the  exercise  of  a  power  which  be- 
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longed  to  the  appellants,  they  had  declared  a  forfeiture  of  Hart's 
shares. 

Then  there  is  another  circumstance  which  ought  to  be  adverted 
to,  which  also  shows  that  the  parties  have  never  insisted  upon  any 
resolution  of  the  meeting  of  the  81st  of  May,  1850,  as  having  the 
effect  of  forfeiting  Hart's  shares  ;  because,  in  the  year  1851,  when 
Hart  knew  that  the  parties  had  determined  on  displacing  him  from 
his  interest  in  the  mine,  and  when  he  was  insisting  that  they  had 
no  right  to  do  so,  he  is  answered  by  a  letter  of  the  1st  of  Novem- 
ber, 1851,  in  which  he  is  referred  to  Mr.  Chapman's  letter  of  the 
4th  of  May,  1850,  and  also  to  his  own  letter  of  the  27th  of  No- 
yember,  1849.  Now  that  letter  of  the  4th  of  May  was  a  letter 
enclosing  a  resolution  of  the  meeting  of  the  3d  of  May,  1850, 
which  resolution  was  not  to  declare  that  his  shares  were  forfeited, 
but  to  extend  the  time  for  the  payment  of  the  calls  until  the  15th 
of  May.  With  respect  to  the  letter  of  Hart  himself  of  the  27th 
of  November,  that  merely  referred  to  an  admission  which  was 
made  by  him,  that  his  coadventurers  had  the  power  to  declare  the 
shares  to  be  forfeited.  And  it  does  seem  most  remarkable,  if  this 
meeting  was  held,  and  if,  according  to  the  view  which  the  parties 
entertained  of  their  rights,  a  forfeiture  of  Hart's  shares  had  been 
resolved  upon,  that  in  the  course  of  the  whole  of  this  angry  cor- 
respondence they  never  should  have  said  to  him.  How  can  you 
insist  upon  your  claim  to  any  shares  in  this  adventure, 
when,  according  *  to  your  own  admission,  we  were  em-  *  654 
powered  to  declare  your  shares  to  be  forfeited,  and  we  did 
declare  them  to  be  forfeited  at  the  meeting  held  on  the  31st  of 
May,  1850. 

It  appears  to  me,  therefore,  exceedingly  doubtful  whether  any 
such  meeting  was  ever  held  ;  at  all  events  it  is  clear  that  no  for- 
malities and  no  preliminaries  were  observed  which  were  necessary 
to  make  that  a  meeting  at  which  any  resolution  to  forfeit  shares 
could  have  been  come  to.  It  is  clear,  therefore,  upon  a  view  of 
all  the  circumstances  connected  with  the  assumed  forfeiture 
of  these  shares,  that  supposing  the  right  exists,  yet,  according 
to  the  admission  of  the  parties,  there  were  certain  formalities  to 
be  observed  which  have  not  been  attended  to  in  this  case,  and 
that,  therefore,  there  has  not  been  a  proper  exercise  of  the  right 
that  would  displace  Hart  from  his  interest  in  this  concenu 

But  the  Master  of  the  Bolls  expressed  an  opinion  that  although 
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the  resolution  of  the  Slst  of  May,  1850,  was  inefficient  for  the 
purpose  of  declaring  a  forfeiture  of  the  shares,  yet  that  it  might 
amount  to  a  dissolution  of  the  partnership.  Now,  I  confess  that  I 
am  at  a  loss  to  see  how  that  which  was  intended  to  work  a  for- 
feiture of  shares,  and  which  is  inoperative  for  that  purpose,  can  be 
rendered  available  to  create  a  dissolution  of  the  partuersliip.  The 
object  of  the  appellants  was  not  to  determine  the  adventure  alto- 
gether, and  to  wind  it  up  as  between  them  and  Hart,  but  to  get 
rid  of  Hart  as  a  partner,  to  take  his  shares  to  themselves,  and  to 
carry  on  the  concern  without  his  intervention.  It  is  tlierefore 
clear  that,  it  not  being  the  object  of  the  parties  that  any  proceed- 
ings at  this  meeting  of  the  81st  of  May,  1850,  should  operate  as  a 
dissolution,  but  should  be  directed  to  a  totally  different  object,  you 
cannot  convert  the  proceedings  into  a  dissolution  of  the  partner- 
ship between  those  parties,  nor  can  the  interest  of  Hart  be 
in  any  way  affected  by  them.  Hart,  therefore,  continued 
*  655  *  to  possess  his  vested  interest  in  the  mine.  The  question 
then  arises,  whether  there  is  any  thing  in  his  conduct  which 
disentitles  him  to  apply  for  aid  to  a  Court  of  equity  ?  Upon  tiiis 
subject  it  is  necessary  to  consider  a  distinction  which  was  suggested 
during  the  argument,  which  must  be  borne  in  mind,  and  which,  in 
my  opinion,  will  reconcile  the  authorities  upon  the  subject.  The  dis- 
tinction to  which  I  advert  was  that  which  has  been  expressed  very 
shortly  and  very  intelligibly  by  the  difference  between  "  executed  " 
and  "  executory  interests."  Where  a  person  is  obliged  to  apply 
for  the  peculiar  relief  afforded  by  a  Court  of  equity  to  enforce 
the  performance  of  an  agreement,  or  to  declare  a  trust,  or  to 
obtain  any  other  right  of  which  he  is  not  in  possession,  and  which 
may  be  described  as  an  executory  interest,  it  is  an  invariable  prin- 
ciple of  the  Court  that  the  party  must  come  promptly,  that  there 
must  be  no  unreasonable  delay.  And  if  there  is  any  thing  tliat 
amounts  to  laches  on  his  part,  Courts  of  equity  have  always  said, 
We  will  refuse  you  relief.  With  regard  to  interests  which  are 
executed,  the  consideration  is  entirely  different.  There  mere 
laches  will  not  of  itself  disentitle  the  party  to  relief  by  a  Court  of 
equity  ;  but  a  party  may  by  standing  by,  as  it  has  been  metapliori- 
cally  called,  waive  or  abandon  any  right  which  he  may  possess, 
and  which  under  the  circumstances,  therefore,  a  Court  of  equity 
may  say  he  is  not  entitled  to  enforce. 

With  respect  to  the  waiving  or  abandoning  of  a  righty  it  is  neces- 
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sary  to  nnderstand  precisely  what  is  the  qualification  which  has 
beeu  introduced  by  the  case  of  Freeman  v.  Cooke  ^  into  the  doctrine 
of  the  law  as  it  was  laid  down  by  Lord  Deuman  in  tlie  case  of 
Piekard  ▼.  Sears.^  Lord  Denman  in  that  case  of  Pickard 
y.  Sears^  says,  *  "  The  rule  of  law  is  clear,  that  where  one  *  656 
by  his  words  or  conduct  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things,  and  induces  him  to  act 
on  that  belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time." 

In  the  case  of  Freeman  v.  Cooke^  Mr.  Baron  Parke,  in  delivering 
the  judgment  of  the  Court  of  Exchequer,  qualified  that  proposi- 
tion by  saying, ''  In  most  cases  the  doctrine  in  Pickard  v.  Seam  is 
not  to  be  applied,  unless  the  representation  is  such  as  to  amount 
to  the  contract  or  license  of  the  party  making  it."  So  that  I  ap- 
preliend,  where  there  is  a  vested  right  or  interest  in  any  party,  the 
principle  of  law  as  now  firmly  established  is,  that  he  cannot  waive 
or  abandon  that  right,  except  by  acts  which  are  equivalent  to  an 
agreement  or  to  a  license. 

The  case  of  mines  has  always  been  considered  by  a  Court  of 
equity  as  a  peculiar  one.  The  property  is  of  a  very  precarious 
description,  fluctuating  continually,  sudden  emergencies  arising 
which  require  an  instant  supply  of  capital,  and  in  which  the  faith- 
ful performance  of  engagements  is  absolutely  necessary  for  the 
prosperity  and  even  the  existence  of  the  concern.  And,  therefore, 
where  parties  under  these  circumstances  stand  by  and  watch  the 
progress  of  the  adventure  to  see  whether  it  is  prosperous  or  the 
contrary,  determining  that  they  will  intervene  only  in  case  the 
affairs  of  tlie  mine  should  turn  out  prosperous,  but  determining  to 
hold  off  if  a  different  state  of  things  should  exist.  Courts  of  equity 
have  said  that  those  are  parties  who  are  to  rot^eive  no  encourage- 
ment ;  that  if  they  come  to  the  Court  for  relief,  its  doors  shall  be 
closed  against  them ;  that  their  conduct  being  inequitable,  they 
have  no  right  to  equitable  relief.  And  with  respect  to  all  the  cases 
which  were  cited  at  the  bar,  with  the  exception  of  Previder- 
goat  *  V.  Tartonf  it  will  be  found  that  they  were  cases  *  657 
where  it  was  necessary  for  the  parties  to  apply  to  equity  for 
the  peculiar  relief  which  it  affords  where  parties  are  not  in  posses- 

>  S  Exch.  €54.  *  1  Yoonge  &  a  Ch.  9S. 

*  6  A  &£.  469-474. 
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sion  of  an  interest,  or  where  they  desire  to  have  a  trust  declared. 
That  was  the  case  in  Senhouse  v.  ChrUtian^  cited  in  Nartoag  y. 
Rowe^  and  in  Clegg  v,  Edmondson?  In  all  those  cases  it  will  be 
found  that  the  parties  who  continued  to  carry  on  the  adventure 
had  obtained  a  fresh  lease  or  other  interest  which  was  vested  in 
them.  And  in  all  those  cases  the  application  to  the  Court  of 
Equity  was  to  declare  the  parties  who  hold  the  leases  or  other  in- 
terests to  be  trustees  for  those  persons  who  had  been  in  that  way 
excluded.  And  in  such  a  case  the  observations  which  were  made 
by  Lord  Eldon  in  Norway  v.  Rowe^  and  by  Lord  Longborough  in 
Senhouse  v.  Christian,  and  by  Lord  Justice  Turner  in  Clegg  v. 
Edmondsony  are  peculiarly  appropriate.  The  parties  come  to  seek 
to  enforce  a  right  which  they  can  obtain  only  through  the  inter- 
vention of  a  Court  of  equity.  If  they  do  so  in  a  case  in  which 
they  have  been  guilty  of  great  laches,  and  in  most  of  those  cases 
what  may  be  considered  fraudulent  laches,  then,  according  to  every 
principle  of  a  Court  of  equity,  the  Courts  have  said.  We  will  not 
give  you  that  relief  which  you  pray  ;  we  will  not  direct  that  the 
party  who  holds  the  lease  or  other  interest  shall  be  a  trustee  for 
you. 

The  other  case  which  has  been  cited  at  the  bar,  and  which  is 
not  a  case  of  an  executory  interest  (as  in  the  three  cases  which  I 
have  just  mentioned  were),  but  was  the  case  of  an  interest  still  re- 
maining vested  in  the  party,  was  the  case  of  Prendergast  v.  Turton} 

III  that  case  there  had  been  a  power  contained  in  the  deed 
*  658    to  declare  the  *  shares  to  be  forfeited ;  but  the  directors  had 

not  pursued  the  course  pointed  out  by  the  deed,  nor  had  they 
any  power  whatever  to  declare  the  shares  to  be  forfeited  by  reason 
of  nonpayment  of  calls,  beyond  the  amount  of  the  shares  for  which 
the  parties  had  subscribed ;  but  notice  that  a  forfeiture  had  been 
declared  was  given;  and  although  there  had  been  a  good  deal  of 
altercation  upon  the  subject,  the  parties  whose  shares  had  been  de- 
clared forfeited,  and  who  were  duly  informed  of  the  fact,  had  never 
taken  any  steps  whatever  to  assert  their  right,  but  from  the  year 
1828  down  to  the  year  1837,  a  period  of  nine  years,  had  allowed 
their  coadventurers  to  go  on  expending  large  sums  of  money,  and 
carrying  on  the  concern  without  their  interference,  or  without  any 
aid  from  them,  never  intimating  that  they  claimed  any  interest  in 

^  19  Yes.  144,  15S.  1  Yoang  &  C.  Ch.  9S. 

*  26  Law  J.  N.  S.  Ch.  673. 
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it.  At  the  expiration  of  that  long  period  they  filed  a  bill  for  the 
purpose  of  obtaining  their  rights  in  the  concern  ;  and  then,  both 
by  the  yice-Chancellor  and  by  Lord  Lyndhurst  upon  appeal,  a 
strong  opinion  was  expressed,  not  that  the  parties  had  by  laches 
disenabled  themselves  from  applying  to  a  Court  of  equity  for  re- 
lief, but  that  their  conduct  amounted  to  an  abandonment  of  their 
right,  within  the  principle  of  those  authorities  to  which  I  have  re- 
ferred. And  after  very  strong  observations  as  to  the  inequitable 
conduct  of  those  parties  who  were  lying  in  wait,  as  it  were,  to  watch 
tlic  progress  of  the  concern,  and  then  appeared  only  at  the  prosper- 
ous moment,  the  Courts  declared  that  conduct  to  amount  to  an 
abandonment  of  their  interest,  and  therefore  dismissed  their  bill. 

I  mention  the  distinction  between  those  cases  of  Senhouse  v. 
Christian,  Norway  v.  MawCj  Clegg  v.  Sdmancbon,  and  this  case  of 
Prmdergast  v.  Turtim,  for  the  purpose  of  showing  that  the  last 
proceeded  entirely  upon  that  principle  of  the  party  having  aban- 
doned his  right,  and  not  upon  the  notion  of  any  laches  on 
his  part.  Prendergast  v.  TurUm  *is  the  only  authority  *  659 
which  appears  to  me  to  be  applicable  to  the  state  of  things  in 
this  case.  There  the  shares  remained  vested  in  the  parties  — 
here  the  plaintiff's  interest  has  not  been  disturbed ;  but  the  dis- 
tinction between  this  case  and  the  case  of  Prendergast  v.  Turtan 
appears  to  me  to  be  this :  In  Prendergast  v.  Twrton  there  was  dis- 
tinct notice  given  to  the  party  that  his  shares  were  forfeited,  and 
he  took  no  steps  whatever  to  assert  his  interest  for  a  period  of  up- 
wards of  nine  years.  In  this  case  there  was  not  only  no  such 
notice  given  to  the  plaintiff,  but  that  letter  of  the  26th  of  August, 
1850,  was  quite  sufficient  to  induce  him  to  believe  that  he  still 
continued  to  be  a  partner  in  the  concern ;  that  his  shares  had  never 
been  forfeited,  and  that  therefore  there  was  no  necessity  for  him  to 
do  more  than  assert  his  rights,  as  he  did  in  the  correspondence 
which  took  place  between  the  parties  upon  the  subject  of  the  for- 
feiture of  the  shares. 

It  is  said  that  the  conduct  of  the  plaintiff,  as  declared  in  his 
letter  of  the  10th  of  November,  1851,  is  most  inequitable.  He 
says :  ^*  Should  brighter  days  come,  and  you  should  resist  the  pay- 
ment of  my  proper  proportion  of  the  interest  I  hold  in  this  property, 
I  shall  take  advantage  of  the  kind  advice  you  have  so  gratuitously 
given,  and  let  the  law  render  me  that  justice  you  appear  to  be  so 
little  acquainted  with ;  but  I  shall  not  be  disposed  to  consult  the 
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Lord  Chancellor  until  our  mine  or  mines  yield  sufficient  to  pay  law 
charges."  But  at  all  events  that  was  not  at  all  like  a  person 
standing  by  and  inducing  another  to  believe  that  he  was  in  a  differ- 
ent position  with  regard  to  his  interests  than  he  really  was.  Is  it 
not  a  most  distinct  intimation  to  Uie  parties  of  the  course  which 
the  plaintiff  intended  to  pursue,  calling  upon  them,  and  challen- 
ging them  to  take  some  steps  to  oppose  Ihe  claim  which  he  was  mak- 
ing, supposing  they  could  successfully  do  so  ?    So  far  from 

*  660    there  *  having  been  any  acquiescence,  or  from  there  having 

been  any  thing  like  waiver  or  abandonment  of  his  right,  that 
right  has  been  invariably  insisted  upon ;  and  in  this  respect  the 
case  is  distinguishable  from  Prendergast  v.  Thtrtauy  because  there 
the  parties  lay  by,  and  never  intimated  any  intention  whatever 
upon  tiie  subject,  and  they  gave  the  adventurers  who  were  carry- 
ing on  the  concern  reason  to  believe,  for  the  long  period  that  they 
did  not  intervene,  that  it  was  not  their  intention  to  assert  any  of 
their  rights. 

This  being,  therefore,  the  result  of  my  consideration  of  all  the 
facts  of  the  case,  it  appears  to  me,  in  the  first  place,  extremely 
questionable  whether  a  power  of  forfeiting  these  shares  existed  in 
the  appellants.  But  in  the  next  place  it  is  quite  clear,  according 
to  my  view,  that  if  the  appellants  possessed  that  power  they  did  not 
duly  exercise  it ;  and  tliat,  being  so,  tlie  plaintiff  continued  in  pos- 
session of  his  shares ;  and  there  is  nothing  in  his  conduct  which 
can  amount  in  my  judgment  to  a  waiver  or  an  abandonment  of  his 
right.  Upon  the  whole,  therefore,  it  is  my  opinion,  and  I  submit 
to  your  Lordships' judgment,  that  the  decree  of  the  Lords  Justices 
ought  to  be  affirmed,  and  that  the  appeal  should  be  dismissed,  with 
costs. 

Lord  Brougham.  —  My  Lords,  had  my  noble  and  learned  friend 
stopped  short  before  the  last  two  words  of  his  very  able  and  lumi- 
nous judgment,  I  should  not  have  troubled  your  Lordships  with  a 
single  remark.  Wliat  I  am  about  to  state  has  reference  to  the  last 
two  words  of  that  able  statement  of  my  noble  and  learned  friend, 
in  all  other  parts  of  which  I  entirely  concur :  I  mean  those  last 
two  words,  ^  with  costs."  My  Lords,  costs  are,  in  all  Courts  of 
equity,  a  matter  in  the  discretion  of  the  Court,  a  discretion  which, 
like  all  other  judicial  discretions,  is  to  be  exercised  soundly 

*  661    *  and  upon  principle.    In  this  case  I  have  the  misfortune  to 
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differ  from  my  noble  and  learned  friend  in  this  respect,  that  I 
think  this  appeal  ought  to  be  dismissed,  but  without  costs. 

There  are  peculiar  circumstances  in  this  case.  In  the  first  place 
there  was  a  decree  at  the  Rolls  in  great  part  in  the  favour  of  the 
present  appellants  (the  defendants  there),  in  some  part  against 
them.  A  petition,  not  bj  him,  but  by  the  respondent,  was  pre- 
sented, in  the  nature  of  an  appeal  for  a  rehearing,  and  the  Lords 
Justices  reversed  the  decree  of  the  Master  of  the  Rolls,  as  far  as 
it  was  in  favour  of  the  present  appellants,  and  affirmed  it  almost 
entirely  as  far  as  it  was  against  tltem.  I  by  no  means  intend  to 
state,  for  it  would  be  a  most  inacc^irate  view  of  the  question  of 
costs,  that  a  difference  among  the  Ju'dges  of  the  Court  from  which 
the  appeal  comes  to  your  Lordships  is  of  itself  a  sufficient  ground 
for  refusing  the  costs  of  the  appeal.  Therefore  the  mere  difference 
between  the  Master  of  tlie  Rolls  and  the  Lords  Justices  upon  this 
subject,  and  the  subsequent  diffei*ence  of  opinion  between  the  Lords 
Justices,  is  not  alone  a  sufficient  ground  to  refuse  the  costs  of  this 
appeal.  But  there  is  a  second  circumstance  to  be  considered,  and 
that  is  the  manner  in  which  the  case  was  disposed  of  at  the  Rolls. 
Nothing  cati  be  more  fair  or  candid  than  the  opinion  given  by  Lord 
Justice  Knight  Bruce  upon  this  subject,  yet  it  leaves  no  doubt 
whatever  in  my  mind  that  he  had  very  considerable  hesitation,  and 
very  considerable  doubt  upon  his  mind,  in  arriving  at  the  conclu- 
sion at  which  he  did  ultimately  arrive.  And  Lord  Justice  Turner 
also  appears  to  have  entertained  no  little  doubt  upon  the  subject, 
for  he  says,^ ''  Looking  at  the  present  case  in  this  point  of  view,  I 
have,  though  not  without  considerable  doubt,  arrived  at  the 
conclusion  that  this  plaintiff  is  entitled  to  *  relief."  Then  *  662 
he  goes  on  to  state  the  circumstances  which  go  to  fortify 
him  in  the  conclusion  at  which  he  has  arrived  :  ^'  I  am  the  more 
satisfied  with  the  conclusion  at  which  I  have  arrived,"  and  so  forth ; 
and  then,  '^  I  certainly  cannot  see  my  way  to  declare  him  a  trustee 
of  that  interest,"  and  so  forth.  And  then  he  says, ''  Although, 
therefore,  I  think  the  plaintiff  is  entitled  to  relief,  I  think  he  is  not 
entitled  to  it  to  the  extent  that  is  asked." 

This,  then,  is  a  second  circumstance  in  the  case  which  makes  me 
hesitate,  and  more  than  hesitate  upon  the  question  of  giving  the 
costs  of  this  appeal.  And  a  third  circumstance,  and  perhaps  the 
most  material  of  all  is,  the  conduct  of  the  respondent  Hart,  the 

^  6  De  G.,  M.  &  G.  252. 
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plaintiff  below.     Taking  the  whole  of  that  conduct  together, 
though  I  quite  agree  with  my  noble  and  learned  friend  that  it  does 
not  amount  to  waiver,  though  it  does  not  amount  to  such  acquies- 
cence, and  such  laches  or  standing  by  as  disentitles  him  to  relief, 
yet,  taking  his  whole  conduct  together,  including  the  letter  of  the 
27th  of  November,  1849,  and  bearing  in  mind  that  these  circum- 
stances were  all   to  come  before  the  appellants  in  considering 
whether  they  should  appeal  or  not,  and  to  come  before  their  learned 
advisers  in  their  consideration  of  that  question  —  taking  all  these 
circumstances  together,  and  putting  the  question  to  myseir, — 
should  you  or  not  have  advised  this  appeal  ?  —  I  cannot  help  feeling 
that,  under  these  circumstances,  and  upon  these  three  grounds,  each 
of  which  separately  would  not  have  been  sufficient  to  entitle  me  to 
give  that  counsel,  yet,  taking  all  the  three  together,  I  should  with- 
out hesitation  have  advised  this  appeal.     And  therefore,  upon  that 
ground,  my  opinion  is,  that  the  decree  of  the  Court  below  should 
be  affirmed,  and  the   appeal  dismissed,  but  not  with  costs.    Of 
course,  as  to  the  costs  below,  tlie  appellants  had  the  benefit  of  the 
judgment  in  their  favour. 

*  663  *  Lord  Cranworth.  —  My  Lords,  I  do  not  feel  it  necessary 
to  add  much  to  what  fell  from  my  noble  and  learned  friend 
on  the  Woolsack  as  to  the  main  matter  in  this  case.  Tlie  first  ques- 
tion is.  Whether  there  was  a  right  of  forfeiture  ?  Whether  or  not, 
according  to  the  terms  of  the  contract,  the  parties  were  entitled  to 
declare  a  forfeiture  depends  upon  two  points :  first,  whether, 
according  to  the  cost-book  principle,  there  was  such  a  right?  and 
if  not,  then,  whether  by  the  conduct  of  the  respondent  Hart,  he 
is  estopped  from  saying  there  was  not  such  a  right  by  reason  of 
his  having  done  that  which  led  the  other  partners  to  believe  that 
he  had  entered  tlie  partnership  with  the  admission,  on  his  part, 
that  they  should  deal  upon  the  footing  of  there  being  such  a  right. 
Now,  as  to  the  first  question.  Whether,  according  to  the  cost- 
book  principle,  there  is  necessarily  such  a  power  of  forfeiture,  I 
am  of  opinion  that  it  is  not  made  out  there  is  any  such  power. 
There  is  a  conflict  of  evidence  upon  that  subject,  but  the  conclu- 
sion at  which  I  have  arrived  upon  the  matter  of  fact  is,  that  no 
such  power  exists.  It  is  almost  a  universal  practice  in  drawing 
deeds  for  the  purpose  of  establishing  a  cost-book  partnership,  to 
introduce  such  a  power ;  but  that  does  not  make  it  a  part  of  the 
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cost-book  system.    It  is  only  a  clause  which  is  very  commonly 
introduced. 

Then  comes  the  question,  Was  the  conduct  of  the  respondent 
such  as  to  preclude  him  from  saying  that  there  was  not  to  be  such 
a  power  in  this  partnership  ?  Upon  that  subject  I  cannot  but 
remark  that  that  is  a  point  never  set  up  by  either  of  the  defend- 
ants, the  present  appellants,  in  their  answer.  They  do  not  say 
that  they  entered  into  the  partnership  upon  such  a  suppo- 
sition. *  And  I  cannot  help  apprehending  a  little  that  tliat  *  664 
was  a  matter  which  they  (honestly  very  likely)  insisted 
upon  afterwards  in  consequence  of  the  letter  of  the  27th  of 
November,  in  which  Hart  had  adverted  to  that  as  being  one  of  the 
principles  of  the  cost-book  system,  and  as  to  which  I  have  no 
doubt,  according  to  the  statements  of  these  appellants,  and  also 
the  statement  of  Horn,  there  had  been  conversations  from  time  to 
time  before  the  partnership  was  formed,  but  no  such  conversations 
as  were  meant  to  bind  or  did  bind  any  of  the  partners.  It  appears 
to  me,  therefore,  that  there  is  no  proof  established  that  there  was, 
under  the  cost-book  system,  any  such  power  necessarily  inherent 
in  the  mere  fact  of  a  cost-book  partnership,  and  that  there  was  no 
such  representation  by  Hare  as  binds  him  not  to  dispute  tlie  fact 
of  there  being  any  such  power  in  the  partnership. 

I  also  concur  In  thinking,  that  if  there  had  been  such  a  power, 
there  was  no  valid  declaration  of  forfeiture,  because  I  cannot  agree 
to  the  argument  of  Sir  Richard  Bethell,  that  this  question  is  not 
here  to  be  decided  exactly  upon  the  same  principle  as  a  strict  for- 
feiture at  law.  In  my  opinion  there  is  no  difference.  The  result 
of  the  forfeiture  is,  as  the  word  imports,  that  the  whole  property 
which  the  partner,  whose  interest  is  forfeited,  holds  in  the  concern, 
goes  to  the  other  persons  engaged  in  the  partnership.  And  whether 
or  not  circumstances  have  arisen  which  give  rise  to  that  right  on 
the  part  of  those  other  persons,  is  a  question  to  be  decided  upon 
strict  principles  of  law,  just  as  if  it  were  a  question  as  to  the  for- 
feiture of  an  estate  at  common  law.  I  think,  in  this  case,  that  no 
right  of  forfeiture  existed,  and  that  even  if  any  right  of  forfeiture 
existed  there  was  no  forfeiture  properly  declared. 

With  regard  to  the  declaration  of  forfeiture  said  to  have 
*  been  made  on  the  31st  of  May,  1850,  as  a  matter  of  fact    *  665 
I  arrive  at  the  conclusion  tiiat  no  such  declaration  was  ever 
made.    I  do  not  mean  that  the  other  two  partners  did  not  meet, 
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and  say  something  or  do  something  which  they  thought  warranted 
them  in  saying  that  there  was  on  that  day  a  declaration  of  for- 
feiture ;  but  that  there  was  no  such  formdl  declaration  of  forfeiture 
as  was  necessary  for  this  pur{K)se  is,  to  my  mind,  satisfactorily 
made  out  by  this  fact,  that  it  is  not  pretended  that  there  was  any 
entry  of  the  sort,  not  in  the  cost-book,  for  the  cost-book  was  not 
the  place  in  which  to  make  the  entry,  but  in  the  minute-book,  iu 
which  all  the  other  entries  were  made.  There  is  no  entry  there 
of  that  most  important  declaration,  if  it  ever  took  place. 

Then,  that  being  so,  and  there  having  been  no  forfeiture  prop- 
erly so  called,  what  is  the  result  of  the  acts  of  the  partners  which 
took  place  in  the  months  of  April  and  May,  1850,  and  what  fol- 
lowed ?  I  think  they  amounted  to  this,  that  the  two  other  part- 
ners, Clarke  and  Chapman,  intimated  to  Hart  that  they  no  longer 
meant  to  go  on  with  him,  that  they  considered  tliat  his  shares  were 
forfeited.  His  conduct  upon  that  was  this :  he  said,  ^^  I  dispute 
your  right;  I  deny  that  my  shares  are  forfeited,  and  you  must 
proceed  as  you  think  fit."  Now,  after  that  the  result  was,  that  if 
they  choose  to  go  on  trading,  then  according  to  all  the  ordinary 
principles  of  equity,  they  were  trading  on  behalf  of  the  partnership. 
I  do  not  think  it  material  to  enter  into  tlie  question  whetlier  the 
Master  of  the  Rolls  was  right  in  saying  that  the  declaration  of  for- 
feiture amounted  to  a  dissolution  of  partnership — the  consequence 
will  be  exactly  the  same  either  way  ;  because,  if  the  other  two  part- 
ners, instead  of  saying,  "  We  declare  your  shares  forfeited,"  had 
said,  *'  We  hereby  dissolve  the  partnership,"  and  they  had 
*  666  afterwards  gone  on  trading,  they  could  not  *  trade  otherwise 
than  for  the  benefit  of  themselves  and  their  partner  whom 
they  had  wrongfully  excluded.  And,  therefore,  I  felt  in  tlie  coarse 
of  the  argument  that  all  the  contest  upon  that  subject  was  a  contest 
which  was  nihil  ad  rem^  because,  whether  it  was  a  declaration  of  for- 
feiture or  whether  it  was  a  declaration  which  amounted  to  a  dissolu- 
tion of  partnership,  it  was  followed  by  the  carrying  on  of  die  part- 
nership as  it  had  been  carried  on  before,  and,  of  course,  a  carrying  it 
on  for  the  benefit  of  those  who  were  partners  at  Uie  time  the  dec- 
laration was  made. 

Then  this  argument  was  put :  this  might  have  been  all  very  well 
if  Hart,  the  excluded  partner,  had  earlier  asserted  his  right ;  but 
he  has  lost  his  right  by  lying  by.  Now,  for  that  proposition  I  can 
find  no  authority  either  in  principle  or  in  argument,  because  the 
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person  wroiigrully  excluded  had  from  the  iirsfc  moment  denied  their 
right  to  exclude  him  ;  he  had  said  expressly,  I  denj  your  right  to 
exclude  me ;  I  shall  remain  a  partner.  Tlien,  a  few  months  after- 
wards, one  of  the  partners  writes  to  him  and  says,  ^^  Your  liabili- 
ties are  increasing  every  day."  That  clearly  amounts  to  a  recog- 
nition of  his  continuing  a  partner.  It  is  said  that  that  letter  was 
not  from  the  partnership,  but  only  from  one  of  tl)e  partners  ;  but 
it  is  a  letter  from  one  of  the  appellants,  and  therefore  I  think  it  is 
just  the  same  for  the  purpose  of  this  ai^ument,  as  if  it  had  come 
from  both  of  them. 

Then  a  correspondence  takes  place  at  longer  intervals,  and  I 
have  no  doubt  that  tlie  reason  why  Hart  did  not  move  more 
actively  was,  tliat  be  was  not  in  a  position  to  pay  the  calls  ;  but  I 
think  that  if  the  other  partners  who  wished  to  exclude  him  meant 
to  get  rid  of  him  from  the  partnership,  they  had  but  one  course  to 
pursue,  and  that  was  to  file  a  bill  and  have  the  whole  concern 
wound  up,  which  they  had  a  clear  right  to  do,  because  the 
circumstance  *  of  his  being  in  default  with  his  calls  put  it  *  667 
in  their  power,  if  they  had  taken  proper  steps,  to  put  an  end 
to  the  partnership.  That  course  was  not  taken  till  this  suit  was 
instituted  for  the  dissolution  of  the  partnership,  upon  which  a 
decree,  made  by  the  Lords  Justices  which  I  think  is  the  proper 
decree,  and  one  which  your  Lordships  ought  to  sustain. 

With  regard  to  the  costs,  I  confess  that  I  have  had  some  doubts 
upon  that  subject,  but  upon  consideration  the  result  of  my  opinion 
is,  not  to  concur  with  my  noble  and  learned  friend  opposite.  I 
think  that  the  general  principle  upon  the  subject  of  costs  is,  and 
ougiit  to  be,  that  which  was  often  laid  down  and  acted  upon  by 
Lord  Cotteuham,  that  the  costs  ought  never  to  be  considered  as 
a  penalty  or  punishment,  but  merely  a  necessary  consequence  of  a 
party  having  created  a  litigation  in  which  he  has  failed ;  and  that 
consequently,  the  costs  ought,  as  my  learned  friend  on  the  Wool- 
sack has  proposed,  to  be  given  to  the  respondent 

Lord  Wenslbtdale.  —  My  Lords,  I  entirely  agree  in  the  result 
of  tlie  opinions  of  my  three  noble  and  learned  friends  who  have 
preceded  me.  I  think  it  is  perfectly  clear  that  the  judgment  of  the 
Lords  Justices  ought  to  be  affirmed,  and  I  agree  with  the  majority 
of  your  Lordships  in  thinking  that  it  ought  to  be  affirmed  with 
costs,  because  the  conclusion  at  which  I  have  arrived  is,  that  the 
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judgment  is  perfectly  right,  and  open  to  no  reasonable  doubt.  It 
is  unnecessary  for  me  to  trouble  you  with  many  remarks,  because 
all  the  remarks  which  I  should  have  made  have  been  much  more 
clearly  and  ably  expressed  by  my  noble  and  learned  friend  oppo- 
site, and  by  the  Lord  Chancellor,  who  has  so  fully  and  distinctly 
stated  the  questions  in  the  case. 

There  are  three  points  to  be  considered.    The  first  is, 

*  668    *  whether  in  this  case  the  shares  of  the  respondent  were 

duly  forfeited  ?  And  that  resolves  itself  into  two  questions, 
whether  there  was  any  power  of  forfeiture  in  the  company  ;  and  if 
there  was,  whether  that  power  was  duly  exercised  ?  I  think  the 
argument  of  Sir  Richard  Bethell  so  ingeniously  and  ably  expressed, 
that  there  is  inherent  in  every  partnership  of  this  kind,  a  right  to 
reject  a  partner  who  refuses  to  contribute,  cannot  be  maintained. 
If  he  refuses  to  contribute,  the  remedy  is  open.  If  his  obligation 
to  contribute  is  expressed  in  a  covenant,  it  is  by  an  action  upon  the 
covenant.  If  it  is  expressed  in  a  written  engagement,  there  may 
be  an  action  upon  the  deed  ;  and  if  it  does  not  come  within  eiUier 
of  those  cases,  recourse  must  be  had  to  a  Court  of  equity.  In  this 
case  the  power  of  forfeiture  depends  entirely  upon  this,  whether 
the  partners  had  agreed  that  tlie  shares  should  be  forfeited  in  the 
event  wliich  has  occurred.  That  depends  upon  the  terms  of  the 
written  agreement,  which  is  not  an  executory  agreement,  to  be 
reduced  afterwards  to  a  regular  agreement,  but  one  which  contains 
all  the  terms  agreed  upon  between  the  parties.  And  unless  it  is 
proved  affirmatively  that  it  is  the  custom  of  Cornwall  or  Devon- 
shire to  have  a  forfeiture  declared  whenever  the  parties  refuse  to 
pay  their  contributions,  it  is  not  made  out  on  the  part  of  the  appel- 
lants. It  appears  to  me  to  be  perfectly  clear  upon  the  balance  of 
the  evidence,  that  it  is  not  proved  that  there  is  any  such  custom  in 
Cornwall  or  Devonshire  ;  and  if  there  had  been  such  a  custom,  it 
is  equally  clear  upon  the  evidence  that  that  was  never  acted  upon 
in  this  case,  because  the  shares  were  not  duly  declared  to  be  for- 
feited according  to  that  custom. 

Then  the  next  question  is,  whether  the  respondent  is  estopped 
by  his  own  declarations  (and  this  is  a  point  which  as  my  noble  and 

learned  friend  who  spoke  last  observed,  is  not  contained  in 

*  669    the  answer),  whether  the  expressions  *  which  he  used  are 

to  be  considered  as  estopping  the  respondent  from  his  right 
to  question  the  fact.    Now  the  doctrine  of  estoppel  has  been  fully 
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explained  in  the  last  case  of  Freeman  y,  Cooke;  and  even  if  the 
words  which  are  attributed  to  the  respondent  were  proved  to  have 
been  used,  then  I  take  it  to  be  clear  that  tliey  do  not  amount  to  an 
estoppel  within  the  meaning  of  that  term.  According  to  the  evi- 
dence, the  two  witnesses  on  one  side  are  contradicted  bj  two  wit- 
nesses on  the  other.  So  that  the  words  cannot  be  considered  as 
being  proved  to  have  been  used,  but  if  they  had  been,  I  think  the 
expression  does  not  amount  to  what  is  necessary  to  constitute  an 
estoppel  in  this  case.  Therefore,  upon  the  ground  of  forfeiture,  I 
consider  that  the  case  on  the  part  of  the  appellants  entirely  fails. 

Then  the  next  question  is,  whether  in  the  case  of  there  not  being 
a  forfeiture,  or  the  forfeiture  not  being  duly  declared,  that  which 
has  been  done  here  can  operate  as  a  dissolution  of  partnership,  so 
as  to  entitle  the  other  partners  to  put  an  end  to  it  and  wind  it  up 
altogether.  It  appears  to  me  that  what  was  done  cannot  be  con- 
sidered as  amounting  to  that  regular  notice  of  dissolution  of  part^- 
nership  which  it  is  competent  to  partners  to  give  to  one  another, 
this  being  a  partnership  for  an  indefinite  time.  I  think  that  what 
was  done  was  with  a  different  intention,  and  that  the  partner  whose 
shares  were  alleged  to  have  been  forfeited  cannot  be  considered  as 
being  in  the  same  situation  in  which  he  would  have  been  if  he  had 
received  a  regular  notice  of  steps  being  taken  to  have  the  partner- 
ship dissolved.  If  such  regular  notice  had  been  given,  he  would 
have  been  bound  immediately  to  acquiesce  in  it,  and  the  accounts 
might  have  been  taken,  and  the  true  value  of  his  shares  might 
have  been  ascertained.  But  he  being  told,  not  that  the  partnership 
is  to  be  dissolved,  but  that  his  shares  are  forfeited,  is  placed 
in  a  different  situation.  He  is  not  *  bound  to  take  any  no-  *  670 
tice  of  that.  If  there  had  been  a  notice  of  dissolution,  the 
argument  which  has  been  suggested  by  my  noble  and  learned 
friend  who  last  addressed  your  Lordships,  seems  to  me  perfectly 
conclusive,  namely,  that  the  other  two  partners  had  no  right  to  go 
on  afterwards  with  the  capital  of  a  partner  to  whom  notice  of  dis- 
solution had  been  given,  and  to  trade  with  that  capital ;  and  if 
they  do  so  they  must  be  bound  to  account  to  him,  unless  he  has 
in  some  way  or  other  waived  his  right. 

That  brings  me  to  the  third  question  in  this  case,  which  is  the 
most  important  and  the  most  difGcult ;  that  is,  whether  or  not  the 
respondent  is  estopped  by  his  conduct  from  complaining  of  this  for- 
feiture.   That  depends  entirely  upon  the  rule  which  has  been  es- 
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tablislied  in  the  Courts  of  Equity  with  respect  to  persons  so  situated. 
Now  it  appears  to  me  that  the  principle  to  be  deduced  from  the 
cases  of  PrendergaBt  v.  TurUm  and  Norway  v.  Rowe^  is,  that  if  a 
party  lies  by,  and  by  his  conduct  intimates  to  the  other  partners  in 
the  concern  that  he  has  abandoned  his  share,  they  may  then  deal 
with  it  as  they  please ;  if  his  conduct  amounts  to  a  representation 
of  that  sort,  he  is  estopped  by  it  and  cannot  afterwards  complain. 
Then  the  question  is,  wliether  upon  the  facts  stated  in  this  case  the 
respondent  is  in  that  situation.  It  seems  to  me  that  this  case 
differs  very  materially  from  those  cases  of  Norway  y.  Rowt  and 
Prendergait  v,  TSxrUm.  In  that  case  the  interpretation  put  upon 
the  conduct  of  the  parties,  which  was  very  different  from  the 
conduct  of  the  party  in  this  case,  was,  that  they  had  laid  by  and 
pursued  a  course  which  was  tantamount  to  saying,  You  may  go 
on  with  the  concern  at  your  own  risk  and  for  your  own  benefit ;  I 
will  have  nothing  more  to  do  with  it.  If  the  conduct  of  the  par^ 
has  amounted  to  that,  it  is  no  doubt  a  perfectly  just  principle  that 

he  shall  be  held  estopped,  and  not  afterwards  be  entitled  to 
*  671    claim  a  *  share  of  the  profit  made  by  those  persons  to  whom 

he  has  made  that  representation.  Now,  looking  at  the  con- 
duct of  the  respondent  in  this  case,  it  appears  to  me  perfectly  dear 
that  it  cannot  be  considered  as  amounting  to  an  acquiescence  of 
that  sort.  From  the  very  first  he  disputed  the  right  of  the  appel- 
lants to  declare  the  forfeiture  of  his  shares  ;  he  has  been  complain- 
ing of  them  from  that  day  to  this,  and  it  is  impossible  to  regard 
his  conduct  as  amounting  to  an  implied  agreement,  or  an  implied 
representation  that  they  might  go  on  with  the  concern  for  their 
own  benefit,  and  that  he  would  not  claim  any  share  of  tlie  profits. 
I  think,  therefore,  that  that  part  of  the  case  of  the  appellants  en- 
tirely fails.  And  upon  the  whole  I  think  that  in  this  case  the 
judgment  of  the  Court  below  was  perfectly  right.  And  being  of 
that  opinion,  upon  a  full  consideration  of  the  case  which  has  been 
fully  argued  before  your  Lordships,  I  concur  in  the  opinion,  not 
merely  that  the  decree  of  the  Lords  Justices  should  be  affirmed, 
but  that  the  usual  consequence  ought  to  follow,  that  it  should  be 
affirmed  with  costs. 

Decree  appealed  from  t^rmedj  and  appeal  diamisMed  tvith  oofU. 

Lords'  Journals,  23d  March,  1858. 
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1857.    Jane  29,  30.     18S8.    February  15  ;  April  17. 

Paithpul  Cropt,  Plaintiff  in  error. 
Benjamin  Lumlet,  Defendant  in  error} 

Ejectment.      Covenante.      Affirmative  and  Negative.      Forfeiture. 

Waiver. 

A  lease  of  the  Opera  Hoote  contained  covenants  on  the  part  of  the  lessee :  — 

First :  not  to  use  the  house  for  any  but  purposes  of  a  theatrical  kind,  and  "  to 
use  his  best  endeavours  to  improve  **  the  house  for  that  purpose.  The  house 
Tras  closed  at  the  end  of  the  season  of  1852,  and  was  not  opened  at  all  during 
the  following  year :  — 

Held,  that  this  was  not  a  breach  of  the  covenant 

Second :  not  to  grant  away,  assign,  dispose  of,  &c.  the  stalls  or  boxes  "  for  any 
longer  period  than  one  year  or  season."  On  the  2 1st  December,  1851,  the 
lessee  leased  certain  boxes  for  one  year,  to  commence  from  March,  1852.  On 
the  1st  August,  1852,  he  made  another  lease  of  the  same  boxes  to  a  different 
person,  with  this  kabendvm^  *'  from  the  first  February  now  next  ensuing,  or 
from  such  subsequent  day  during  the  year,  upon  which  the  theatre  shall  be 
opened,  and  thenceforth  for  the  full  term  of  one  year,  to  be  computed  from 
that  day  " :  — 

Held,  that  this  was  not  a  breach  of  the  covenant 

Third :  *'  not  to  charge  nor  encumber  the  theatre,  or  the  income  thereof,  or  the 
iirrais  hereby  granted  by  mortgaging  the  same,  or  granting  any  rent  charges 
or  any  other  encumbrance  whatever."  The  lessee  was  greatly  in  debt  In 
respect  of  his  debts  he  granted  warrants  of  attorney  (one  of  which  was  to 
secure  payment  of  bills  not  then  due,  and  another  provided  that  it  was  a  con- 
current security,  with  an  indenture  therein  recited,  that  judgment  was  to  be 
entered  up  when  the  grantee  thought  fit,  and  be  regi>tered),  and  judgments 
were  signed  ag^iinst  him  on  those  warrants  of  attorney,  and  upon  JudgeV 
orders,  and  registered  :  — 

HM^  that  no  breach  of  this  covenant  had  been  committed. 

A  lessee  tenders  money  in  payment  of  rent  due,  and  requires  that  it  shall  be 
accepted  as  rent ;  the  lessor  refuses  so  to  accept  it,  but  says  that  he  will  accept 
it  as  compensation  for  past  occupation,  and  (each  party  still  continuing  to  assert 
what  is  his  own  intention  on  the  matter)  tikes  up  the  money :  Qusere,  whether 
this  amounts  to  a  waiver  of  a  previous  right  of  re-entry  on  a  forfeiture  for 
breach  of  covenant  ?  And  Cjusere,  whether  a  waiver  will  operate  upon  breaches 
not  known  at  the  time  ? 

*  Semble,  that  where  a  clause  of  re-entry  is  '*  if  the  lessee  shall  make  de-   *  678 
fauU  of  or  in  the  performance  of  all  or  any  of  the  other  covenants,"  &c. 
a  non-observance  of  negative  covenants  will  entitle  the  lessor  to  re-enter. 

'  JefiVies  0.  Alexander,  8  II.  L.  Cas.  607. 
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This  was  a  writ  of  error  on  a  judgment  of  the  Exchequer 
Chamber,  which  had  affirmed  a  previous  judgment  of  the  Court  of 
Queen's  Bench. 

In  1845  the  plaintiff  demised  to  Benjamin  Lumley,  the  Opera 
House  in  the  Haymarket,  as  to  one  part  for  sixtj-six,  and  as  to 
another  part  for  fifty-one  years,  at  an  annual  rent  of  19342.  Hi. 
The  lease  contained  several  covenants,  some  of  which  the  plaintiff 
alleged  to  have  been  broken,  and  thereon  brought  ejectment 
against  Lumley,  to  recover  possession  of  tlie  house.  Tiie  cause 
was  tried  at  the  Middlesex  Sittings  after  Hilary  Term,  1855,  when 
a  verdict  was  taken  by  consent  for  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  a  case.  The  case  stated  several  parts  of 
the  lease,  and  set  forth  the  following  covenants  :  First,  that  Lum- 
ley covenanted  with  Croft  that  he,  *'  Lumley,  his  executors,  admin- 
istrators and  assigns  shall  not,  nor  will  at  any  time  hereafter,  dur- 
ing the  said  term,  convert  the  said  theatre  or  opera  house,  or  any 
part  thereof,  to  any  other  use  than  for  acting  or  performing  operas, 
plays,  concerts,  balls,  masquerades,  assemblies,  and  such  theatrical 
and  other  public  diversions  and  entertainments  as  have  been 
usually  given  therein,  but  shall  and  will,  during  all  the  said  term, 
use  Ills  and  their  utmost  endeavours  to  improve  the  same  for  that 
use  and  purpose."  The  breach  complained  of  was  that  tiie  Opera 
House  was  not  opened  after  the  season  of  1852. 

The  second  covenant  on  which  a  question  arose,  was  that  ^^  Lum- 
ley, his  executors,  &c.,  shall  not  nor  will,  without  the  consent  in 
writing  of  Croft,  grant  away,  assign  or  let,  charge  or  dispose  of, 
the  boxes  or  stalls  of  the  said  theatre,  or  any  of  them,  re- 
*  674  spectively  (except  ninety-six  specially  *  mentioned)  forany 
term  or  number  of  years  whatsoever,  or  for  any  longer 
period  than  one  year  or  season."  The  breach  complained  of  was 
the  execution  of  leases  of  certain  boxes  and  stalls  (not  of  the  ex- 
cepted number),  for  what  were  alleged  to  be  terms  exceeding  one 
year  or  season  :  one  instance  was  this  :  —  On  the  20th  December, 
1851,  the  defendant  leased  to  one  Brandus  certain  boxes  for  one 
year  from  the  1st  March,  1852,  and  on  the  1st  August,  1852,  he 
made  another  lease  of  the  same  boxes  to  one  Hughes,  the  haben- 
dum of  which  was  to  hold  these  boxes  ^^  from  the  1st  dav  of  Feb- 
ruary  now  next  ensuing,  or  from  such  subsequent  day  during  the 
year  1853,  upon  which  the  said  theatre  or  opera  liouse  shall  be 
first  opened  for  the  public  performance  of  operas  or  other  thea- 
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trical  entertainments,  and  thenceforth  for  the  full  term  of  one 
year,  to  be  computed  from  that  day  ;  provided,  nevertheless,  that 
in  case  tlie  said  theatre  or  opera  house  should  not  during  the  said 
year,  1853,  be  opened  for  the  public  performance  of  operas  or 
other  theatrical  entertainments,  then,  in  substitution  for,  and  not  in 
addition  to,  the  said  term,  the  term  hereby  granted  should  com- 
mence on  the  first  day  in  any  ensuing  year  on  which  day  the  said 
theatre  or  opera  house  should  be  first  opened  for  the  public  per- 
formance of  operas  or  other  theatrical  performances,  and  the  same 
term  should  thenceforth  continue  for  the  term  of  one  year,  com- 
puted from  that  day,  subject  nevertheless  to  a  proviso  for  re- 
demption." 

A  third  covenant  was,  that  Lumley  would  not  "charge  nor  en- 
cumber the  said  theatre,  or  the  income  thereof,  or  the  terms  here- 
by granted,  by  mortgaging  the  same,  or  granting  any  rent  charges, 
or  any  other  encumbrance  or  encumbrances  whatsoever."  The 
breach  alleged  was,  that  Lumley  had  given  warrants  of  attorney 
to  Mr.  Hughes  and  other  persons,  to  secure  the  payment  of  dilTerent 
sums  of  money.  One  was  a  warrant  of  attorney  granted  in 
*  June,  1852,  to  secure  the  payment  of  certain  bills  of  ex-  *  675 
change,  the  earliest  of  which  appeared  to  be  payable  on  the 
"  30th  of  July  next,"  and  the  latest  on  the  "  1st  of  October  next." 
Judgment  was  signed  on  this  warrant  of  attorney  on  the  10th  of 
August,  1852,  and  was  duly  registered  in  the  Common  Pleas  Office 
aiid  the  Middlesex  Registry  Office.  Another  was  a  warrant  of  at- 
torney dated  6th  of  October,  1852,  the  defeasance  of  which  was 
relied  on.  It  recited  an  indenture  of  the  1st  August  of  that 
year,  whereby,  to  secure  payment  of  a  sum  of  25002.,  it  was 
agreed  that  the  warrant  of  attorney  should  be  given,  and  that  the 
judgment  to  be  entered  up  by  virtue  thereof  was  intended  as  a  con- 
current security  with  the  indenture,  and  that  "judgment  shall 
forthwith,  or  at  such  time  hereafter  as  Hughes  shall  think  fit,  be 
entered  up  under  the  authority  of  the  said  warrant  of  attorney, 
and  be  registered  ;  but  that  no  execution  shall  be  issued  upon  the 
said  judgment  unless  or  until  the  said  sum  "  (a  portion  of  the 
gross  amount)  "  shall  not  be  paid  on  the  1st  day  of  February  now 
next  ensuing  ;  but  in  case  such  default  shall  be  made,  it  shall  be 
lawful  for  Hughes,  liis  executors,  &c.,  immediately,  or  at  any  time, 
to  issue  execution  upon  the  said  judgment  against  Lumley  for  the 
said  sum,  &c.,  together  with  costs,  &c.,  without  making  or  enter- 
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ing  into  any  previous  suggestion,  and  without  suing  out  any  writ 
of  scire  facias^  <&c."  Judgment  was  signed  on  this  warrant  of 
attorney  upon  the  20th  October,  1852,  and  it  was  registered  both 
in  the  Common  Pleas  Office  and  the  Middlesex  Registry  Office. 
Other  warrants  of  attorney  had  been  given,  and  there  were  besides 
several  Judges'  orders  for  payment  of  money,  which  orders  were 
made  in  causes  wherein  Lumley  was  the  defendant,  and  other  pe^ 
sous,  his  creditors,  were  plaintifis.  The  case  found  that  Hughes 
was  not  aware,  until  about  August,  1852,  that  Lumley  was 
*  676  the  lessee  of  tlie  Opera  *  House.  The  lease  to  the  defend- 
ant contained  a  proviso  for  re-entry  for  breach  of  the  cove- 
nants to  pay  the  rent ;  not  to  let  boxes,  &c.  for  more  than  one 
year  ;  to  insure  the  property  ;  to  pay  the  premiums  on  the  insur- 
ance ;  or  '^  if  Lumley  shall  make  default  of  or  in  the  performance 
of  all  or  any  of  the  other  covenants  hereinbefore  contained,  which 
on  his  part  are  or  ought  to  be  performed,  observed,  and  kept." 

The  case  further  stated  that  Mr.  Martelli,  the  agent  for  the 
plaintiff  and  for  the  parties  beneficially  interested  under  the  lease, 
became  acquainted,  in  July,  1854,  with  the  existence  and  registra- 
tion of  some,  but  not  all,  of  these  judgments,  and  shortly  after- 
wards with  the  mode  in  which  leases  of  boxes  and  stalls  had  been 
granted.  The  rent  reserved  was  duly  paid  up  to  and  including 
Lady  Day,  1854.  When  the  next  quarter's  rent  became  due,  a  cor- 
respondence ensued  between  Messrs.  Lyon,  Barnes,  and  Ellis,  acting 
on  behalf  of  Lumley  and  the  boxholders,  and  Mr.  Martelli,  acting 
on  behalf  of  Mr.  Croft  and  others.  In  the  first  letter,  dated  2Gth 
July,  1854,  Messrs.  Lyon  proposed  to  pay  '^  the  rent  on  your  hand- 
ing to  us  a  receipt  in  the  usual  form."  Mr.  Martelli  answered,  on 
the  27th  July,  that  ^^  any  receipt  which  could  now  be  given  in  re- 
spect of  any  payment  on  account  of  the  occupation  of  her  Ma- 
jesty's Theatre,  must  express  that  it  is  given  without  prejudice  to 
the  lessor's  right  of  re-entry.  I  am  prepared,  however,  to  accept, 
on  the  part  of  the  lessor,  the  amount  payable  for  the  last  quarter, 
without  giving  any  receipt,  on  the  express  understanding  that  such 
amount  shall  be  received  as  compensation  for  the  occupation 
merely,  and  not  as  rent  under  an  existing  and  unforfeited  lease, 
and  on  the  express  understanding  that  such  receipt  shall  not  be 
construed  as  any  waiver  of  the  lessor's  right  of  re-entry."  Messrs. 
Lyon  and  Company,  on  the  same  day,  replied  :  **  We  uude^ 
stand    from    your   letter  that   you  decline  to  give  the  usual, 

[616] 


CROFT  V.  LUMLET.  *677 

*  that  is,  the  unqualified  receipt  for  the  quarter's  rent  due    *  677 
at  Midsummer.     We  decline  to  pay  it  to  you  upon  any 
qualified  receipt,  or  on  any  understanding,  but  we  will  pay  it  to 
the  lessor  without  requiring  from  him  any  receipt  at  all,  and  he 
may  accept  it  or  reject  it  as  he  may  be  advised/' 

On  the  28th  July  Mr.  Martelli  wrote :  ^*  I  am  sorry  I  have  not 
explained  myself  with  sufficient  clearness ;  but  it  is  not,  I  tliink, 
from  misunderstanding  your  letter.  You  offer  to  pay  the  amount 
in  question,  either  on  my  unqualified  receipt  or  to  the  lessor  with- 
out any  receipt.  I,  as  the  agent  of  the  lessor,  say  I  cannot  give 
you  an  unqualified  receipt,  but  am  willing  to  accept  the  amount 
without  any  receipt  being  given  ;  but  stating  to  you  that  I  accept 
it  without  prejudice  in  the  manner  described  in  my  last  letter.  I 
shall  be  satisfied  by  thus  clearly  intimating  timt  I  do  not  by  such 
acceptance  waive  the  lessor's  right  of  re-entry,  whether  you  acqui- 
esce in  my  intimation  or  not.  I  do  not  ask  you  to  pay  the  amount 
on  the  footing  that  you  accede  to  any  understanding,  I  merely 
wish  to  express  the  lessor's  view  and  intention.  If  you  think  fit  to 
send  me  a  crossed  cheque  for  the  amount  after  what  has  passed,  I 
shall  have  no  objection  to  receive  it,  without  writing  or  saying 
anything  more.  It  is  for  you  to  determine  whether  you  will  send 
the  cheque  under  such  circumstances.  The  lessor  will  not  reject 
it.  I  do  not  understand  that  you  wish  to  distinguish  between  the 
lessor  and  his  agent,  so  as  to  be  desirous,  under  these  circumstan- 
ces, to  pay  to  him  instead  of  me ;  but  this  again  is  for  you  to 
decide." 

Messrs.  Lyon,  on  the  29th  July,  answered  :  "  Upon  reconsidera- 
tion of  the  matter,  it  appears  to  us  that  we  had  better  let  the  mat- 
ter remain  as  it  stands,  until  you  are  willing  to  give  us  the  usual 
receipt  for  the  rent  now  due,  and  therefore  we  do  not  propose  to 
tender  the  rent  to  the  lessor." 

There  was  then  a  cessation  of  the  correspondence.    After 

*  the  next  quarter  had  become  due,  Messrs.  Lyon  and  Com-  *  678 
pany  on  the  6th  October,  1854,  wrote  to  say,  "  It  would  be 

a  convenience  to  us  to  know  whether  it  is  your  intention  to  apply 
for  payment  of  the  rent  of  her  Majesty's  Theatre,  due  on  the  29th 
tdtimo,  and  to  give  the  usual  receipt  for  it,  in  order  that  we  may 
provide  for  the  payment";  to  which  Mr.  Martelli  answered,  "I 
shall  be  very  glad  to  receive  both  the  Midsummer  and  Michaelmas 
rent  for  her  Majesty's  Theatre,  but  I  can  only  do  so  without  preju- 
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dice  to  the  right  to  bring  ejectment,  and  any  receipt  to  be  giTen 
must  be  expressed  accordingly." 

On  the  26th  October,  1854,  it  was  arranged  that  Mr.  MartelU, 
as  the  authorised  agent  of  the  plaintiff,  should  call  on  the  follow- 
ing day  on  Mr.  Barnes,  of  the  jGirm  of  Lyon,  Barnes,  and  Ellis. 
Mr.  Martelli  accordingly  called  and  saw  Mr.  Barnes.  Before  go- 
ing to  Mr.  Barnes,  Mr.  Martelli  wrote  a  letter,  of  which  the  follow- 
ing is  a  copy,  and  took  the  same  with  him  to  Mr.  Barnes's  office : 
*^  To  aToid  any  misunderstanding  on  my  receiving  the  money  which 
you  inform  me  you  intend  to  pay  on  account  of  rent  for  her  Maj- 
esty's Theatre,  I  beg  to  say  that  I  adhere  to  the  resolutions  on  the 
subject  expressed  in  my  letters  to  you  of  the  27th  and  28th  July 
last,  and  the  7th  October  instant,  and  that  I  intend  to  receive  as 
compensation  for  the  occupation  merely,  and  not  as  rent,  under  an 
existing  and  unforfeited  lease,  any  amount  that  you  may  pay,  not 
waiving  the  lessor's  right  of  re-entry,  but  expressly  reserving  the 
same." 

At  this  interview  Mr.  Martelli  produced  this  letter  and  read  it, 
and  endeavoured  to  get  Mr.  Barnes  to  attend  to  it,  but  Mr.  Barnes 
declined  to  hear  or  attend  to  the  letter. 

After  some  conversation,  a  sum  of  money  equal  to  the  amount 
of  the  Midsummer  and  Michaelmas  rent  was  produced, 
*  679  and  Mr.  Barnes,  on  behalf  of  the  defendant,  *  tendered 
the  amount  to  Mr.  Martelli,  stating  *^  that  he  tendered  to 
him  the  lialf  year's  rent  due  at  Michaelmas,  and  that  he  did  so 
without  any  condition  or  reservation."  Mr.  Martelli  stated,  "  that 
he  would  not  receive  the  money  as  rent  due  under  an  existing  un- 
forfeited lease,  but  that  he  was  willing  to  accept  it  as  compensa- 
tion for  the  occupation  merely,  and  without  prejudice  to  the  les- 
sor's right  of  re-entry  for  breach  of  covenant."  Mr.  Barnes  there- 
upon said,  *'  that  he  assented  to  no  such  condition,  that  lie  tendered 
the  money  unconditionally  as  rent  due,  and  that  as  rent  Mr.  Mar- 
telli must  take  it  or  leave  it."  Mr.  Martelli  said,  ^^  that  he  under- 
stood what  Mr.  Barnes  meant."  After  some  further  conversation, 
in  which  Mr.  Martelli  and  Mr.  Barnes  respectively  adhered  to  their 
intention  previously  expressed,  Mr.  Martelli  took  up  the  money 
saying,  at  the  time  of  so  taking  it,  ^'  that  he  took  it  as  compensa- 
tion for  the  occupation  of  the  premises  merely,  and  not  as  rent  due 
under  an  existing  and  unforfeited  lease,  and  tliat  he  did  not  waive 
the  lessor's  right  of  re-entry,  but  expressly  reserved  it." 
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Upon  the  above-mentioned  occasion,  no  receipt  was  asked  for  or 
given. 

The  questions  for  the  opinion  of  the  Court  were,  whether  the 
lease  had  been  under  the  circumstances  of  this  case  forfeited  ?  and 
if  so,  whether  there  had  been  a  waiver  of  the  forfeiture  ?  The  case 
was  argued  in  the  Court  of  Queen's  Bench  in  Michaelmas  Term, 
18559  ^^^  Lord  Campbell  delivered  the  judgment  of  the  Court  to 
the  effect  that  there  had  not  been  any  breach  of  the  covenants  to 
improve  the  theatre,  and  not  to  let  the  boxes  for  more  than  one 
year  or  season,  but  that  by  the  warrant  of  attorney  of  the  6th 
October,  1852,  there  had  been  a  breach  of  the  covenant  not  to  en- 
cumber the  theatre.  But  the  Court  was  also  of  opinion 
that  by  the  acceptance  of  rent  there  had  been  a  *  waiver  of  *  680 
the  forfeiture.  Judgment  was,  therefore,  entered  for  the 
defendant.^  The  plaintiff  brought  error  in  the  Exchequer  Cham- 
ber, where  the  case  was  argued  in  Hilary  Vacation,  1856,  and  the 
judgment  of  the  Court  below  affirmed,  the  Judges  in  the  Ex- 
chequer Cliamber  being  of  opinion  that  on  no  one  of  the  covenants 
had  any  forfeiture  been  incurred.^  Error  was  then  brought  to  this 
House. 

The  Judges  were  summoned ;  and  Mr.  Justice  Coleridge,  Mr. 
Justice  Wightman,  Mr.  Justice  Erie,  Mr.  Justice  Williams,  Mr. 
Baron  Martin,  Mr.  Justice  Crompton,  Mr.  Baron  Bramwell,  Mr. 
Baron  Watson,  and  Mr.  Baron  Channell  attended. 

1857.    Juno  29. 

The  Attomei/' General  (^Sir  R.  Betheir)Mi  Mr.  H.  Hill  (^Mr. 
Untkank  was  with  them)  for  the  plaintiff  in  error.  —  The  lease  of 
the  house  was,  during  some  of  the  transactions  between  Lumley 
and  Hughes  shown  to  the  latter,  and  that  fact  fairly  gave  rise  to 
the  inference  that  these  transactions  were  entered  into  with  refer- 
ence to  that  lease,  and  to  the  security  which  it  would  afford  to 
creditors. 

The  covenant  as  to  improving  the  theatre  for  the  "  aforesaid  use 
.  and  purpose,"  was  violated  not  merely  by  shutting  it  up,  but  by 
the  letting  of  the  boxes  in  the  manner  practised  here ;  for  the  in- 
tended improvement  involved  the  continued  application  of  the 
house  to  the  use  and  purpose  of  a  theatre,  and  that  was  rendered 
impossible  by  Lumley  letting  out  boxes  for  long  periods  at  a  rate 

^  5  Ellis  &  B.  648.  *  5  Ellis  &  B.  682. 
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and  under  circumstances  which  disabled  him  from  making  iho 

most  of  them  for  the  purpose  of  increasing  the  funds  witli  which 

he  was  to  keep  the  theatre  open.    The  real  meaning  of  the  cove- 

nant  was,  that  Lumley  would  deal  with  the  property  so  as  to 

*  681    make  it  more  attractive.    Not  to  keep  open  a  *  theatre,  like 

not  keeping  open  an  hotel,  is  to  ruin  it ;  the  public  go  else- 
where. If  it  should  be  said  that  the  covenant  is  only  one  that,  sub 
modoj  he  will  use  his  best  endeavours  to  keep  the  theatre  open,  the 
answer  is,  that  the  doing  of  that  which  will  prevent  such  endeav- 
ours, or  will  render  them  useless,  is  a  breach  of  even  such  a  limited 
covenant.  Simpson  v.  Clayton,^  There  a  lessee  of  the  Crown 
made  an  underlease,  and  covenanted  that  he  would  use  his  ^^  utmost 
endeavours  "  to  obtain  a  renewal ;  the  Crown  demanded  a  larger 
fine  than  before,  and  he  would  not  pay  it.  So  no  renewal  was 
granted.  That  was  held  to  be  a  breach  of  his  covenant.  Under 
y.  PryoT  ^  is  to  the  same  effect,  the  default  in  each  of  these  cases 
being  held  to  be  the  necessary  result  of  the  covenantor's  own  act 
[The  Lord  Chancellor. — Was  it  found  in  Simpwn  v.  Clayton  that 
tlie  fine  demanded  was  reasonable  ;  for,  if  not,  would  it  be  a  breach 
of  covenant  that  he  refused  to  pay  an  unreasonable  sum  ?J  That 
does  not  affect  the  principle.  The  covenant  amounts  to  a  kiud 
of  equitable  assurance.  Having  entered  into  it  he  is  bound  to 
fulfil  it. 

Then  as  to  the  covenant  not  to  charge  or  encumber  the  property. 
By  the  modern  practice  of  conveyancing  a  registered  judgment  is 
treated  (even  independently  of  the  statute)  as  a  charge  or  encum- 
brance on  leasehold  property,  and  conveyancers  on  the  sale  of  a 
leasehold  require  that  the  vendor  shall  enter  up  satisfaction  on 
such  a  judgment  before  the  sale  is  completed.  The  Statute  1  A  2 
Yict.  c.  110,  makes  it  a  charge,  and  extends  to  all  interests  wliich 
the  debtor  could  charge.  WcUtB  v.  Porter.^  If  a  lease  becomes 
subject  to  a  charge  by  the  operation  of  law  consequent  on  an  act 
of  the  party,  it  cannot  bo  said  that  the  party  who  did  the  act  which 

occasioned  the  consequence  has  not  created  the  charge  on 

*  682    the  lease.    The  cases  already  quoted  *  as  to  the  first  cove- 

nant apply  here ;  the  covenantor  must  be  takea  to  have 
known  what  would  be  the  consequences  of  his  own  act,  and  to  have 
done  the  act  with  that  knowledge.    Tlus  argument  is  strengthened 

>  4  Bing.  N.  C.  758,  6  Scott,  469.  '  3  Ellis  &  B.  743. 

*  S  Car.  ft  P.  518. 
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by  the  words  of  the  warrant  of  attorney,  which  authorise  the 
grantee  of  the  warrant  of  attorney  forthwith  to  "  enter  up  judg- 
ment if  he  shall  so  think  fit.  The  13th  section  of  the  1  £  2  Vict. 
c.  110,  makes  the  judgment  creditor  an  encumbrancer.  In  Ux 
parte  Boyle^  it  was  held  that  a  registered  judgment,  although  en- 
tered up  on  a  warrant  of  attorney,  and  altliough  not  followed  by 
execution,  constitutes  a  valid  lien  on  lands.  A  charge  on  the  lease 
was,  therefore,  held  to  be  created  by  such  a  judgment.  That  case 
directly  applies  to  the  present,  and  the  defendant  must  be  treated 
as  himself  creating  the  encumbrance.  And  such  are  the  rights 
acquired  by  a  judgment  creditor  under  these  circumstances,  that 
in  Johnson  v.  Holdswarth^  it  was  held  that  a  judgment  creditor, 
whose  judgment  was  fully  registered  under  this  statute  and  the 
West  Biding  Act,  was  entitled  to  file  a  bill  to  redeem  a  prior  mort- 
gagee. And  in  Hawkins  v.  Crathercole^  it  was  stated  in  the  judg- 
ment, that  the  statute  said  in  effect  that  a  registered  judgment 
shall  be  equivalent  to  a  contract  or  grant  of  a  charge  on  the  prop- 
erty made  by  a  person  legally  capable  of  making  it.  The  creditor 
would  then  be  a  mortgagee  or  encumbrancer,  and  to  do  that  which 
gives  him  that  character  is  to  do  or  suffer  the  charging  and  en- 
cumbering of  the  property.  That  brings  the  case  within  the  very 
words  of  the  covenant.  The  Judges  of  the  Court  of  Queen's  Bench 
held  that  this  was  a  charge.  The  Judges  in  the  Exchequer  Cham- 
ber thought  that  it  was  not,  because  the  warrants  of  attorney  were 
given  to  bond  fide  creditors,  and  were  given  on  compulsion  ;  but  an 
examination  of  this  reasoning  shows,  that  even  admitting 
their  principle  of  *  distinction,  which  is  not  admitted  in  this  *  683 
case,  they  took  no  notice  of  the  fact  that  all  these  judgments 
were  not  given  for  past  debts,  but  some  were  intended  to  cover 
future  liabilities.  That  fact  makes  the  case  of  Doe  d.  MUchinson  v. 
Carter,^  which  was  relied  on  by  the  Court  of  Exchequer  Cliamber, 
a  strong  authority  for  the  plaintiff;  for,  on  the  second  of  the  occa- 
sions when  that  case  was  before  the  Court,  a  warrant  of  attorney 
given  to  a  creditor  to  enable  him  to  enter  up  judgment,  and  take 
a  lease  in  execution,  was  held  to  be  an  act  done  in  fraud  of 
the  covenant  ^^  not  to  let,  assign,  transfer,  or  make  over,"  even 
though  it  appeared  that  it  was  given  in  respect  of  a  past  debt. 
Here,  as   there,  the  charge   was  voluntarily  created,  and  was 

>  8  D«  G,  M.  &  G.  515.  '  1  Sim.  N.  S.  63,  74. 

"  1  Sim.  N.  S.  106.  *  8  T.  R.  57,  300. 
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therefore  treated  as  created  with  a  full  knowledge  of  the  conse- 
quences. 

Then,  as  to  the  breach  of  the  covenant  not  to  lease  boxes  or 
stalls  for  more  than  a  year  or  season.  When  the  lease  had  been 
granted  to  Brandus,  the  defendant  had  no  power  to  deal  with  the 
property  thus  leased  till  the  expiration  of  that  lease.  Yet  he 
affected  to  grant  a  lease  of  the  same  property  to  other  persons^  to 
commence  before  the  lease  to  Brandus  expired  ;  and  that  was,  in 
fact,  an  attempt  to  grant  a  demise  in  reversion,  and  was  in  excess 
of  his  power  ;  Sugden  on  Poweri^  where  it  is  said :  "  It  has  been 
determined  that  even  a  general  power  to  lease  for  a  certain  num- 
ber of  years,  without  expressing  that  the  leases  shall  be  in  posses- 
sion, and  not  in  reversion,  authorises  leases  in  possession  only, 
and  not  in  reversion,  or  infuturo :  for  if  by  the  power  a  reversion- 
ary lease  might  be  made,  then  a  lease  for  tlie  years  authorised 
might  be  made  in  possession,  and  afterwards  infinite  leases  for  the 

same  term  in  reversion,  which  would  be  contrary  to  the 
*  684    meaning  *  of  the  power,  and  would  render  idle  and  vain 

the  express  limitation  in  the  power  of  the  number  of  years 
for  which  the  lease  might  be  granted."  Lady  Sussex  v.  Wroth  is 
relied  on  for  this  doctrine.  Here,  by  the  conjoint  operation  of  the 
two  leases,  Lumley  parted  with  boxes  for  a  period  exceeding  one 
year. 

As  to  the  waiver,  the  Court  of  Queen's  Bench  acted  on  an 
ordinary  and  well-known  principle  of  law.  But  that  principle 
only  applies  where  nothing  has  been  said  by  the  receiver,  in  con- 
tradiction to  the  terms  stated  by  the  payer  of  the  money.  There 
is  no  rule  which  says  that  the  will  of  the  payer  shall  have  full 
effect  against  the  will  of  the  receiver.  The  intention  is  a  pre- 
sumptio  'juris^  but  no  more  ;  and  that  presumption  cannot  have 
place  against  undoubted  facts.  The  example  of  this  is  GreetCs 
Case^  where  it  is  said  he  cannot  re-enter  '^  if  he  make  acquittance 
for  the  rent,  as  a  rent ;  contrary,  if  the  acquittance  be  but  for  a 
sum  of  money,  and  not  expressly  for  the  rent ;  all  which  iota  curia 
concessit.^^^  But  in  that  case  there  was  no  continued  and  clearly 
expressed  conflict  of  intention ;  where  such  a  conflict  does  exist 
no  presumption  of  law  can  arise. 

^  7th  ed.  vol.  2,  p.  845,  Sth  ed.  p.  749.  '  See  post,  p.  687,  n. 

*  Cro.  EIiz.  8, 1  Leon.  262. 
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Sir  F.  Thestger  and  Sir  F,  Kelly  for  the  defendant  in  error.  — 
As  to  the  first  alleged  breach,  the  mere  circumstance  of  closing 
the  theatre  does  not  show  that  the  defendant  did  not  use  his  best 
endeavours  to  "  improve  the  house."  The  covenant  has  no  rela- 
tion to  an  act  of  that  kind,  but  applies  only  to  improvements  in 
the  house  itself,  and  was  never  meant  to  bind  the  defendant  to 
keep  it  open  to  his  own  ruin. 

[Their  Lordships  intimated  that  the  learned  counsel  need  not 
be  troubled  upon  this  point.] 

*  Then,  as  to  the  leasing  stalls  and  boxes,  the  words  of  *  685 
the  covenant  are  plain  and  have  been  fullj  complied  with. 
There  is  no  covenant  in  the  lease  against  letting  stalls  or  boxes  on 
leases  to  commence  at  a  future  time ;  the  only  covenant  of  the 
sort  is  that  which  prohibits  the  defendant  from  letting  for  more 
than  a  year.  There  has  not  been  any  lease  granted  by  him  for  a 
longer  period.  The  passage  cited  from  Sugden  on  Powers,^  does 
not  therefore  apply  in  fact,  nor  does  it  apply  in  principle ;  for  here 
the  lease  was  not  made  under  a  power,  but  in  virtue  of  the  general 
right  of  a  lessee,  tliat  right  being  only  restricted  in  one  particular, 
and  that  particular  restriction  having  been  exactly  observed.  In 
Fox  V.  Collier j^  and  Read  v.  Nashe^  such  a  lease  was  held  good, 
because  the  inheritance  was  not  charged  in  the  whole  with  more 
than  the  specified  amount  of  time  ;  and  it  is  a  rule  of  law 
that  covenants  to  work  a  forfeiture  shall  not  be  favoured  by  con- 
struction :  Co.  Lit.,*  Blackstone,^  Sheppard's  Touchstone.^ 

As  to  the  encumbering  the  theatre.  The  granting  of  a  warrant 
of  attorney  to  a  Ixmd  fide  creditor  is  not  creating  a  charge  on  the 
property  within  the  meaning  of  the  1  <&  2  Vict  c.  110,  §  13.  The 
statute  itself  shows  the  distinction  between  involuntary  judgments, 
whicli  these  are,  and  such  as  are  created  by  the  voluntary  act  of 
the  parties  intending  to  encumber.  The  provisions  of  the  2  ScZ 
Viet.  c.  37,  §  1,  justify  tliis  construction  of  the  earlier  statute. 
BotI)  statutes  were  fully  considered  in  Lane  v.  Horlock^  where  the 
opinions  of  Mr.  Justice  Wiglitman,®  and  of  Vice-Chancellor  Kin- 
dersley,^  in   previous  stages  of  the  same   case,  were  reviewed. 

^  7th  ed.  Yol.  2,  p.  345,  8th  ed.  p.  749.  *  Ch.  5,  p.  88. 

•  I  And.  65,  pL  140.  '  6  H.  L.  Ciw.  580. 

•  1  Leon.  147.  •  4  Dowl  &  L.  408. 

•  42  a,  188  a.  •  1  Drewry,  687. 

•  2  Com.  879. 
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*  686    Lord  Brougham  there  said  :  ^  "  It  does  not  *  at  all  follow,  be- 

cause a  judgment,  the  fruit  of  the  warrant,  the  judgment 
to  which,  the  fictitious  action  upon  the  warrant  has  led,  would  be  a 
real  security  botli  in  equity  and  law,  that  therefore  tlie  warrant  it- 
self was  a  real  security »"  A  similar  principle  has  been  adopted 
in  those  cases  under  the  13  Eliz.  c.  10,  with  respect  to  creating  a 
charge  upon  a  benefice  :  Colebrook  v.  Layton^  Hawkins  v.  OatKer- 
eole^  and  Flight  v.  Salter,^  The  distinction  between  involuntary 
judgments,  and  judgments  purposely  entered  up  with  a  riew  to 
create  a  charge,  is  very  clearly  taken  in  Doe  d.  Mitchinson  v.  Carter} 
There  a  covenant  existed  not  to  ^^  let,  assign,  transfer,  make  over, 
barter,  exchange  or  otherwise  part  with  the  indenture  "  ;  the  cov- 
enantor gave  a  warrant  of  attorney,  on  which  a  judgment  was 
entered  up,  and  the  lease  taken  in  execution  and  sold.  The  Court 
held,  as  matter  of  law,  that  this  was  no  forfeiture  of  the  lease. 
Another  ejectment  was,  however,  afterwards  brought ;  and  then, 
the  evidence  showing  that  the  grant  of  the  warrant  of  attorney 
had  been  voluntary,  and  was  made  for  the  purpose  of  evading  the 
provisions  of  the  covenant,  the  Court®  gave  judgment  for  the  les- 
sor ;  but  there  fraud  was  expressly  found.  These  two  decisions 
established  the  same  point  of  law,  namely,  that  where  there  was  a 
warrant  of  attorney  granted  bond  fide  to  a  creditor,  it  was  not  a 
breach  of  the  covenant  not  to  assign.  It  was  the  fraud  alone 
which  led  to  the  second  judgment.  There  was  no  fraud  here ;  and, 
besides  that,  Hughes  did  not  know  at  the  time  that  Lumley  was 
lessee  of  the  Opera  House,  and  Lumley  (as  the  case  finds)  had 
other  property  in  Middlesex  on  which  the  judgment  would  attach. 

These  circumstances  are  sufficient  to  take  this  case  out  of 

*  687    the  operation  *  of  the  decision  on  the  second  case  of  Doe  d. 

Mitchimon  v.  Carter^  and  to  bring  it  within  the  first.  The 
doctrine  in  Ex  parte  Boyle*^  is  admitted,  but  it  does  not  affect  this 
case.  The  words  of  the  covenant  here  prohibit  a  direct  act  of 
charging,  and  the  grant  of  a  warrant  of  attorney  to  a  bond  fide 
creditor  is  not  an  act  of  that  sort. 

Again :  the  proviso  for  re-entry  is  made  to  apply  to  specific 
covenants,  all  of  which  are  aSirmative.    This  is  not  one  of  them, 

»  ft  H.  L.  Can.  608.  »  8  T.  R.  67. 

*  4  B.  &  Ad.  578.  •  8  T.  R.  300. 

*  1  Sifi).  N.  S.  63.  ^  3  De  6.,  M.  k  G.  515. 

*  1  B,  &  Ad.  673. 
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and  consequently  it  cannot  have  effect  here,  bat  must  be  confined 
to  those  which  are  specially  mentioned,  the  more  particularly  as 
this  is  a  negative  covenant :  Doe  d,  Palk  v.  Marchetti^  and  Doe  d. 
Abdy  V.  StevenB^  where  the  omission  to  repair  was  held  not  to  be 
an  "  act  done  '*  within  the  meaning  of  the  proviso  for  re-entry  for 
any  act  or  thing  done  contrary  to  the  covenants. 

But  supposing  there  had  been  any  breach  of  covenant,  there  has 
been  here  a  waiver.  Not  one  of  the  cases  cited  touches  a  case  like 
the  present,  where  one  pei*son  has  insisted  on  paying  money  qud 
rent,  and  the  other  has  received  with  a  protest  against  taking  it  in 
that  character.^ 

*  The  Attorney- General  in  reply.  — Doe  d.  MUchinBon  v.  *  688 
Carter^  only  shows  that  a  judgment  on  a  warrant  of  attorney 

was  not  there  treated  as  an  ^'  assignment,"  as  specially  mentioned  in 
tlie  lease  ;  but  when  the  case  was  decided  with  more  reference  to  the 
facts  than  to  the  form  of  the  covenant,^  it  was  held  that  a  forfeiture 
had  been  committed.  Lane  v.  Horlock^  depended  on  the  construe^ 
tion  to  be  given  to  the  statutes  on  usury.  Vice-Chancellor  Kinders- 
ley's  opinion  was  there  quoted  by  the  Lord  Chancellor,  who  said:^ 
*'  His  Honour  considered  that  inasmuch  as  by  the  express  terms  of 
the  1  &  2  Vict.  c.  110,  §  13,  it  is  enacted  that  a  judgment  creditor 
is  to  have  the  same  remedies  as  if  his  debtor  had  agreed  in  writing  to 
charge  his  lands,  it  was  difficult  to  say  that  in  a  case  where  real 
estate  was  intended  to  be  charged,  the  proviso  in  the  statue  could 
be  avoided  by  obtaining  the  charge,  not  directly  by  a  writing  signed 

M  B.  &  Ad.  715. 

*  S  B.  &  Ad.  299. 

*  As  the  Hoase  abstained  from  giving  any  judgment  upon  this  point,  it  has  not 
been  deemt;d  proper  to  go  more  fully  into  this  part  of  the  argument,  either  on  the 
part  of  the  plaintiff  or  the  defendant  in  error,  than  merely  to  indicate  the  man- 
ner in  which  this  question  was  treated.  The  following  cases  were  quoted : 
Green*s  Case,  Cro.  £liz.  8,  1  Leon.  262.  Doe  d.  Cheny  v.  Batten,  Cowp.  243. 
Doe  d.  Morecrafb  v.  Meux,  1  Car.  &  P.  346.  Jones  v.  Carter,  15  M.  &  W. 
718.  Bailey  r.  Mason,  2  Irish  Law,  N.  S.  582.  Doe  d.  Nash  v.  Birch,  1 
M.  &  W.  402.  Doe  d.  Griffith  v,  Pritchard,  5  B.  &  Ad.  765.  Vin.  Abr.  Pay- 
ment Pinnel's  Case,  5  Rep.  117.  Anonymous,  Cro.  £liz.  68.  Dumpor's  Case, 
2  Smith's  Lead.  Cas.,  28.  Bois  v.  Cranfield,  Styles,  289.  Hardman  r.  Bell- 
hoose,  9  M.  &  W.  596.  Webb  v.  Weatherby,  1  Bing.  N.  C.  502.  Doe  d. 
Ma^on  V.  Gladwin,  6  Q.  B.  953.     1  Wms.  Sand.  n.  to  Duppa  v,  Ma)o,  287  d. 

*  8  T.  R  57.  •  6  H.  L.  Cas.  5m0. 
■  8  T.  a.  300.  '  5  H.  L.  Cas.  595. 
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by  the  debtor,  but  by  a  judgment  to  which  the  statute  gives  the 
effect  of  such  a  writing.  It  is  impossible  not  to  feel  the  force  of 
this  reasoning/'  And  again,^  ^'  I  am  rather  inclined  to  concur 
with  the  Vice-Chancellor  in  thinking,  that  a  judgment  so  given  is 
a  security  on  land  within  the  true  intent  and  meaning  of  the  pro- 
viso "  ;  and  the  effect  of  the  decision  in  that  case  is  described  by 
his  Lordship  when  he  says :  "  In  the  view  which  I  take  of  the  sub- 
ject, the  question  does  not  turn  on  the  Statute  of  Victoria,  but  on 
the  previous  statute,  3  &  4  Wm.  4.  c.  98,  §  7."  The  cases  relating 
to  benefices  in  which  it  was  considered  that  they  were  not  charges 

within  the  Statute  of  Elizabeth,  were  decided  on  the  grouud 
*  689    that  the  objects  of  the  charge  did  not  appear  on  the  *  face 

of  the  warrants  of  attorney.  The  covenant  of  re-entry 
applies  not  only  to  affirmative  covenants  which  are  to  be  performed, 
but  to  negative  covenants  also ;  for  it  includes  those  which  are 
"  to  be  performed  and  kept,"  that  is,  to  be  observed  and  obeyed. 
The  covenant  not  to  grant  encumbrances  comes  within  that  de- 
scription. Doe  d.  Palk  v.  Marchetti  ^  cannot  be  sustained,  but  Doe 
d.  AntrohuB  v.  Jep%on  ^  is  precisely  applicable.  There  the  lessee 
covenanted  among  other  tilings  to  consume  the  hay  on  tlie  prem- 
ises under  a  penalty  of  5Z.  for  every  ton  carried  off.  There  was 
then  a  general  proviso  for  re-entry  for  breach  of  "  any  of  the  cove- 
nants "  in  the  lease.  The  lessee  did  carry  off  hay,  and  the  general 
proviso  was  held  sufficient  to  give  the  lessor  the  riglit  to  re-enter, 
even  in  addition  to  the  penalty. 

The  prohibition  to  lease  for  more  than  a  year  was  a  protection 
to  the  tenant,  while  it  was  a  security  to  the  landlord,  for  it  was 
intended  to  prevent  any  part  of  the  theatre  getting  out  of  Lum- 
ley's  control  for  more  than  a  year,  and  so  disabling  him  from 
using  the  theatre  and  improving  the  property.  That  is  a  covenant 
'  which  must  therefore  be  strictly  construed.  As  to  waiver,^  a  for- 
feiture is  a  fact ;  the  right  to  enter  on  it  is  a  legal  consequence; 
they  cannot  be  set  aside  by  the  mere  declaration  of  the  tenant  that 
he  pays  money  (which  at  all  events  he  must  pay)  with  the  inten- 
tion of  neutralizing  both.  If  it  is  not  so  received  —  and  the 
intention  of  the  lessor  must  be  at  least  as  operative  as  that  of  the 
lessee  —  if  that  mode  of  paying  it  is  denied  ^nd  refused,  as  it  was 
here,  no  such  effect  can  follow. 

^  5  n.  L.  Cas.  596.  *  8  B.  &  Ad.  402. 

>  1  fi.  &  Ad.  715. :  «  See  ante,  p..6S7,  n. 
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The  Lord  Chancellor  proposed  the  following  questions  to  the 
Judges : — 

*1.  Wiiether  the  special  case  discloses  a  breach  of  the    *690 
covenant  not  to  grant,  let,  or  otherwise  dispose  of  any  of 
Uie  boxes  or  stalls  of  the  theatre  for  any  longer  period  than  one 
year  or  one  season  ? 

2.  Whether  the  special  case  discloses  a  breach  of  the  covenant 
not  to  charge  or  encumber  the  theatre  or  any  part  thereof  ? 

3.  Wiiether,  by  reason  of  such  breaches  (if  any)  or  either  of 
them,  the  plaintiff  in  error  acquired  a  right  of  re-entry  on  the 
theatre,  or  any  part  thereof  ? 

4.  Whether  such  right  of  re-entry  (if  any)  w^  waived  by  the 
plaintiff  iu  error  ? 

1858.    Fcbrnaiy  15. 

Mr.  Baron  Channell.  —  My  Lords,  the  unanimous  judgment  of 
the  Court  of  Queen's  Bench  in  this  case  is  at  variance  with  the 
unanimous  judgment  of  the  Court  of  Exchequer  Chamber.  After 
an  able  argument  at  your  Lordships'  bar,  difference  of  opinion 
still  prevails  amongst  the  Judges  who  heard  that  argument. 

My  opinion,  in  answer  to  your  Lordships'  first  question,  given 
with  great  distrust  as  to  its  correctness,  is,  that  the  special  case 
does  not  disclose  a  breach  of  the  covenant  contained  in  the  lease 
of  the  10th  July,  1845,  that  the  lessee  shall  not  ^^  grant  away, 
assign  or  let,  change,  or  dispose  of  any  box  for  any  term,  or  num- 
ber of  years  whatsoever,  or  for  any  longer  period  than  one  year  or 
season."  The  facts  applicable  to  this  covenant  are  [his  Lordship 
statad  them.] 

I  do  not  feel  at  all  pressed  with  the  argument  that  the  lease  to 
Hughes  considered  apart  from  the  lease  to  Braudus  was  a 
lease  to  commence  in  futuro.  The  term  for  which  the  lease 
was  granted,  whenever  that  term  was  to  commence,  was 
one  which  in  point  of  its  duration  was  not  *.prohib-  *691 
ited  by  the  covenant.  I  quite  concur  in  the  opinion  of 
the  Court  of  Queen's  Bench  that  a  lease  of  a  box  for  a  term  to 
commence  in  futuro  is  not  of  itself  a  breach  of  the  covenant. 
Had  the  lease  to  Hughes  been  executed  on  the  14th  of  August,  it 
would  have  been,  I  conceive,  free  from  all  objection.  Cases  with 
respect  to  powers  do  not  seem  to  me  very  distinctly  to  apply.  As 
observed  in  the  judgment  of  the  Court  of  Queen's  Bench,  this  is 
the  case  of  a  covenant  in  restraint  of  a  power  of  leasing  which 
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Lumley  had  from  the  estate  vested  in  him.  But  by  the  conjoint 
operation  of  the  lease  to  Brandns  and  the  lease  to  Hughes,  Lumley 
divested  himself,  in  other  words  parted  with  certain  boxes  for  a 
period  exceeding  one  year  or  one  season.  It  is  this  view  of  the 
case  which  gives  rise  in  my  mind  to  some  difficulty.  This  view 
was  strongly  relied  on  in  the  argument  at  your  Lordships'  bar« 
It  was  not,  so  far  as  I  understand,  prominently  submitted  to  the 
Court  of  Queen's  Bench,  and  is  not  therefore  distinctly  dealt  with 
in  the  judgment  of  that  Court. 

With  a  view  to  consider  whether  what  at  first  sight  may  appear 
to  have  been  tlie  meaning  of  the  covenant  was  really  and  truly  the 
meaning  of  the  parties  to  it,  I  may  take  into  consideration  the  na- 
ture of  the  property  ;  certainly,  all  the  terms  of  the  lease  in  which 
the  covenant  is  contained.  Having  done  so,  and  by  this  help  con- 
strued the  covenant,  I  think  tlie  facts  do  not  disclose  a  breach. 
The  lease  was  a  lease  of  a  theatre  or  opera  house.  It  contem- 
plated that  the  demised  premises  should  be  used  for  theatrical 
entertainments,  and  such  like  entertainments  only.  It  required 
that  the  lessee  should  not  only  so  use  the  premises,  but  use  his  best 
endeavours  to  improve  the  same  for  that  use  and  purpose.  To  this 
end,  I  think,  that  tlie  lease  contemplated  that  the  annual  or  season 

income  should  be  applied  to  the  annual  or  season  expenses, 
*  692    and  by  these  *  means  that  the  opera  might  be  kept  open, 

and  the  value  of  the  premises  (supposed  to  depend  on  their 
use  for  operatic  entertainments)  preserved.  It  was  not,  I  think, 
intended  by  the  covenant  to  prevent  several  separate  and  distinct 
iettings,  at  different  times,  of  one  box,  each  letting  being  fyr  a 
term  not  exceeding  one  year  or  season,  though  the  several  terms 
combined  might  exceed  the  period  of  a  year,  where  such  Iettings 
might  conduce  to  the  improvement  and  value  of  the  premises  to 
be  used  as  an  opera,  and  where  there  was  nothing  to  prevent  the 
rent  or  income  under  such  letting  being  applied  to  the  current 
expenses  of  that  year. 

I  proceed  then  to  consider  your  Lordships'  second  question. 
The  mere  grant  of  a  warrant  of  attorney  to  secure  a  just  debt,  or 
the  consent  to  a  Judge's  order  to  sign  judgment  in  a  band  fide 
action  to  which  there  is  no  defence,  would  be  no  breach  of  this 
covenant,  though  it  miglvt  lead  eventually  to  the  lease  being  taken 
in  execution.  Such  is  the  language  of  the  Court  of  Queen's 
Bench  ;  I  humbly  concur  in  that  portion  of  its  judgment.    If  the 
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case  bad  found,  or  there  had  been  facts  which  in  my  opinion  ought 
to  induce  your  Lordsliips  to  infer,  that  Lumley  (who  had  power  to 
assign)  gave  the  warrant  of  attorney  with  the  intent  and  design  to 
charge  the  theatre,  I  should  agree  in  thinking  there  would  have 
been  a  breach  of  the  covenant.  Apart  from  the  statute,  I  think 
Lumley  did  not  charge  the  premises.  Did  his  acts,  interpreted  by 
the  statute,  amount  to  a  charge  ?  I  think  not.  If  Lumley 
charged  the  theatre  by  warrant  of  attorney,  it  was  by  the  warrant 
of  attorney  to  Mr.  Hughes,  dated  the  6th  day  of  October,  1852. 
That  is  the  strongest  case  for  the  plaintiff  in  error.  If  he  did  not 
by  that  warrant  of  attorney,  he  did  not  by  any  other.  By  that 
warrant  of  attorney  Mr.  Lumley  gave  power  to  'Mr.  Hughes  to 
charge  or  encumber  the  lands  but  he  himself  did  not 
charge  or  encumber  them.  If  *  matters  had  stopped  *  693 
where  Lumley's  interference  ended,  there  would,  I  think, 
have  been  no  actual  charge  or  encumbrance.  It  is  no  doubt  stated 
in  the  defeasance  that  Mr.  Hughes  was  to  be  at  liberty  to  regis- 
ter the  judgment.  That  power  he  would  have  had  without  any 
mention  of  it  in  the  defeasance.  The  statute  was  intended  to  give 
creditors  claiming  under  acts  such  as  those  of  Mr.  Lumley  a  better 
remedy ;  but  it  has  not,  I  think,  the  effect  of  making  that  a  grant 
by  the  defendant  of  a  charge  or  encumbrance,  when,  before  the 
act,  it  could  not  be  said  that  the  defendant  had  granted  the  charge 
or  encumbrance.  I  answer  your  Lordships'  second  question  by 
saying,  that  the  special  case  does  not  disclose  a  breach  of  the 
covenant  not  to  charge  or  encumber  the  theatre,  or  any  part 
thereof. 

But  as  this  opinion  may  not  receive  your  Lordships'  sanction  I 
proceed  to  consider  your  Lordships'  third  question,  viz.  whether 
by  reason  of  the  breaclies,  if  any,  in  the  first  and  second  questions 
mentioned,  or  either  of  them,  the  plaintiff  in  error  acquired  a  right 
of  re-entry  in  the  theatre  ;  and  for  the  purpose  of  answering  this 
third  question,  I  assume  the  existence  of  a  breach  of  both  cove- 
nants in  the  first  and  second  questions  mentioned.  I  am  of  opin- 
ion, then,  that  there  was  such  a  right  of  re-entry.  I  think  that 
the  condition  ought  to  be  construed  with  this  amount  of  strictness, 
that  it  ought  clearly  to  appear  the  condition  was  meant  to  include 
and  did  incorporate  the  covenant  on  the  breach  whereof  the  right 
to  re-enter  is  claimed ;  but  that  the  question  whether  the  covenant 
itself  is  broken  (having  once  ascertained  that  the  condition  for  re- 
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entry  applies  to  and  includes  it)  is  to  be  determined  by  reference 

to  the  rules  which  prevail  in  construing  ordinary  contracts  between 

party  and  party.     I  tliink  the  condition  gave  to  the  lessor  a 

*  694    right  to  re-enter,  if  the  lessee  did  not  *  observe  and  keep 

his  covenant  not  to  grant  or  charge  in  the  way  and  for  a 
term  prohibited  by  the  lease. 

T4ien,  as  fourthly  inquired  by  your  Lordships,  was  the  right  of 
re-entry,  if  any,  waived  by  the  plaintifiF  in  error  ?  I  am  of  opinion 
it  was  not,  as  regards  the  breach,  if  any,  of  the  covenant  not  to  let 
or  otherwise  dispose  of  tlie  boxes  or  stalls  for  a  longer  period  than 
one  year  or  season.  I  think  there  is  no  evidence  to  show  tliat 
Martelli  knew  of  the  lease  to  Brandus.  It  is  by  the  conjoint  oper- 
ation of  that  lease  and  the  lease  to  Hughes  that  some  boxes  were, 
if  at  all,  disposed  of  or  parted  with  for  more  than  a  year  contrary 
to  the  covenant.  I  think  Martelli  may  be  considered  as  the  land- 
lord, Brandus  as  the  tenant ;  but  that  Martelli  did  not  waive  a  for- 
feiture by  reason  of  a  breach  of  covenant  of  which  he  had  no 
knowledge.  I  am  of  opinion  upon  the  facts  stated,  that  Martelli 
had  no  knowledge  of  the  lease  to  Brandus.  I  think  he  had  knowl- 
edge of  the  other  supposed  breaches  of  covenant  (if  any),  and 
waived  them. 

The  party  paying  the  money  had,  in  my  judgment,  a  clear  right 
to  appropriate  it.  He  distinctly  paid  the  money  as  rent.  He  re- 
fused to  pay  it  otherwise  than  as  rent.  Mr.  Martelli  refused  in 
language  to  receive  it  as  rent ;  but  he  did  take  it.  What  he  did, 
not  what  he  said,  was  in  my  humble  opinion  tlie  all-important 
matter.  He  should  have  declined  to  take  the  money  at  all,  if  he 
meant  to  elect  to  proceed  for  a  forfeiture.  On  this  point  I  entirely 
concur  with  the  judgment  of  the  Court  of  Queen's  Bench. 

Mb.  Baron  Watson.  — My  Lords,  in  answer  to  the  fii*st  question, 

I  am  of  opinion  that  the  special  case  does  not  disclose  any  breach 

of  the  covenant  ^'  not  to  grant,  let,  or  otherwise  dispose  of 

*  695    *  any  of  the  boxes  or  stalls  of  the  theatre  for  any  longer 

period  than  one  year  or  one  season."  The  case  states : 
[His  Lordship  read  the  statement  and  the  evidence  thereon.]  It 
is  a  proper  rule  of  construction,  that  the  object  and  intent  of  tliis 
covenant  must  be  looked  at  as  well  as  the  words  used  ;  and  as  the 
object  of  that  covenant  was,  that  these  boxes  should  not  be  let  for 
more  than  the  season,  with  a  view,  no  doubt,  that  Uie  revenues  of 

[680] 


CROFT  V.  LUMLEY.  *695 

the  theatre  should  not  be  anticipated,  and  as  these  boxes  were 
really  not  let  for  more  than  one  season,  I  think  that  the  case  does 
not  disclose  anj  breach  of  covenant  in  this  respect.  In  answer  to 
the  second  question,  I  am  of  opinion  that  the  special  case  does  not 
disclose  any  breach  of  the  covenant  not  to  charge  or  encumber  the 
theatre  or  any  part  thereof.  The  covenant  in  question  is  :  [His 
Lordship  read  it.]  In  order  to  support  this  breach  the  case  states 
that  Lumley  granted  several  warrants  of  attorney  to  several  per- 
sons for  debts  due  and  owing  from  him,  and  more  especially  one  to 
Hughes,  in  the  defeasance  to  which,  it  was  expressed  to  be  a  col- 
lateral security  for  a  debt,  and  with  a  provision  that  the  expense  of 
registering  the  judgment  should  be  borne  by  Lumley. 

The  nature  and  eflFect  of  a  warrant  of  attorney  are  well  known. 
Warrants  of  attorney  are  generally  given  where  the  party,  having 
no  defence  to  an  action  for  debt,  authorises  an  attorney  to  confess 
judgment  in  order  to  save  expense.  The  warrant  of  attorney  is  no 
charge  on  the  land.  The  judgment  signed  in  pursuance  of  the 
warrant  of  attorney  may  affect  a  leasehold  interest  like  this  in  two 
ways:  first,  by  means  of  an  execution,  by  which  the  lease  might 
be  taken  and  sold  under  a  writ  o{  fieri  facias;  and,  secondly,  by 
registering  the  judgment  in  the  proper  office,  and  when  registered, 
the  judgment  would  become  an  equitable  charge  under  Statute  1  & 
2  Vict.  c.  110,  §  13,  and  by  registering  a  memorial  thereof 
at  the  Middlesex  *  Registry  the  judgment  would  obtain  *  696 
priority  over  any  charges  or  judgments  subsequently  regis- 
tered at  that  registry. 

I  think  that  this  covenant  applies  only  to  charges  and  encum- 
brances directly  or  immediately  made  by  the  lesi^ee,  as  the  covenant 
is  not  that  the  lessor  shall  not  do  any  act  wliereby  the  lease  should 
be  sold  or  encumbered.  It  by  no  means  follows  that  the  person 
for  whose  benefit  the  warrant  of  attorney  is  given  may  ever  enter 
up  judgment  thereon,  or  if  judgment  be  entered  up,  that  he  may 
register  the  same  so  as  to  charge  the  lease.  It  could  not  be  argued 
that  contracting  a  debt  wiiicli  the  defendant  was  luiable  to  pay, 
although  that  might  produce  a  judgment  and  a  charge  on  the  lease, 
could  be  a  charging  or  encumbering  within  the  meaning  of  the 
covenant.  Sucli  breach  is  to  be  without  the  will,  or  consent  of  the 
lessor ;  and  it  could  hardly  be  said  that  the  consent  to  enter  up 
judgment  or  register  is  a  consent  contemplated  by  the  covenant. 
I  think,  therefore,  the  case  tn  lu  this  breach  falls  within  the  princi- 
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pie  of  Doe  d.  Mitchinson  t.  Carter j^  and  that  no  breach  of  tbat 
covenant  has  been  occasioned  by  the  facts  stated  in  the  special 
case. 

In  answer  to  the  third  question,  I  am  of  opinion  that  if  there 
had  been  a  breach  of  either  of  the  covenants  mentioned  and  re- 
ferred to  in  the  first  and  second  questions  proposed  by  your  Lord- 
ships, the  plaintiff  in  error  acquired  a  right  of  re-entry  on  the 
theatre.  For  it  appears  to  me  that  the  proviso  for  re-entry  would 
apply  to  and  embrace  negative  as  well  as  positive  covenants. 

In  answer  to  the  fourth  question,  I  am  of  opinion  that  such  right 
of  re-entry  (if  any)  was  waived  by  the  plaintiff  iu  error.  It 
appears  by  the  special  case  that  the  plaintiff  by  his  agent 
*  697  Martelli  was  aware  of  the  lease  to  Hughes,  *  and  of  some  of 
the  judgments  on  the  warrants  of  attorney  at  the  time  the 
money  was  received  by  Martelli,  although  not  of  all  the  judgments. 
This,  I  think,  makes  no  difference,  if  he  was  aware  of  any  one  of 
the  registered  judgments.  It  is  well  established  by  authorities, 
ancient  and  modern,  that  receipt  of  rent  accrued  due  after  a  breach 
of  covenant  known  to  the  lessor  at  the  time  of  such  receipt  of  reut 
is  a  waiver  of  such  forfeiture ;  for  this  reason,  that  the  landlord 
affirms  the  continuance  of  the  lease,  and  thereby  determines  the 
option  of  taking  advantage  of  Uie  forfeiture  for  condition  broken. 

The  facts  on  this  part  of  the  case  are,  that  Mr.  Martelli  by  his 
correspondence  asserted  that  he  would  not  take  the  money  as  rent, 
or  receive  it  under  protest.  Mr.  Barnes,  on  the  part  of  the  lessee 
offered  to  pay  the  rent,  and  offered  and  tendered  it  to  Mr.  Martelli, 
the  plaintiff's  agent,  as  and  for  the  rent,  and  required  that  it 
should  be  received,  if  at  all,  as  rent.  Mr.  Martelli  took  themone; 
up,  making  the  observation  that  he  would  take  it  for  the  occupa- 
tion. In  my  opinion  he  received  it  as  it  was  tendered,  viz.  as  rent. 
It  was  not  offered  as  for  use  and  occupation,  or  mesne  profits ;  in- 
deed, it  could  not  be,  as  the  amount  or  value  of  the  occupation 
had  not  been  ascertained.  The  money  was  tendered  as  rent,  and 
being  received,  it  is  the  receipt  of  rent,  and  therefore  I  am  of 
opinion  that  there  was  a  waiver  of  any  of  the  supposed  forfeit- 
ures. 

Mb.  Baron  Bramwell.  —  My  Lords,  in  answer  to  your  Lord- 
ships' first  question,  I  must  commence  by  saying  I  think  it  one  of 

*  8  T.  R.  67. 
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considerable  difficulty.  The  material  facts  are  —  [his  Lordship 
stated  them].  It  is  impossible  to  say  that  those  boxes, included  in 
both  demises,  were  not  charged  from  the  1st  of  August, 
*  1852,  to  the  1st  of  February,  1854,  —  more  than  a  year,  ♦  698 
more  than  a  season.  The  material  words  of  the  covenant 
are,  *^  that  the  lessee  shall  not  grant  away,  assign,  or  let,  charge  or 
dispose  of  any  box  for  any  term  or  number  of  years  whatsoever,  or 
for  any  longer  period  than  one  year  or  season.'*  Now  I  quite  agree 
that  a  lease  or  disposal  of  a  box  for  a  year  or  season  to  commence 
infuturoy  is  not  of  itself  a  breach  of  this  covenant.  It  would  not 
be  within  the  words  of  the  covenant.  The  box  would  not  be  let 
or  charged  for  a  longer  period  than  a  year  or  season.  The  proof 
is,  that  except  for  tliat  year  or  season,  the  lessee  might  deal  as  he 
pleased  witli  it.  Besides,  it  is  impossible  to  suppose  that  the  les- 
see was  to  wait  till  the  year  or  season  began  before  he  let ;  for  if 
he  was,  he  could  not  let  for  a  whole  year  or  whole  season  ;  nor 
could  the  difficulty  be  obviated  by  his  agreeing  to  let  when  the  sea- 
son or  year  commenced,  as  that  would  be  a  charging  or  disposing 
of  the  box.  So  far  then  I  have  no  difficulty  in  agreeing  with  the 
opinions  expressed  in  the  Courts  below,  that  a  lease  for  a  year  or 
season  to  commence  in  future  is  not  a  breach  of  the  covenant. 

With  respect  to  the  authorities  cited  to  show  that  a  power  to 
lease  does  not  authorise  leases  in  reversion,  it  is  enough  to  say  that 
that  was  originally  determined  when  the  Courts  were  more  prone 
to  make  bargains  for  people  tlian  they  are  at  present ;  that  the 
rule  was  established,  as  to  an  enabling  power,  on  the  reason  of  the 
thing,  which  here  is  in  favour  of  the  restraining  power  not  being 
construed  to  prohibit  leases  to  commence  infuturo.  But  the  diffi- 
culty I  have  felt  is,  that  there  is  a  box  cliarged  for  a  longer  period 
than  a  year.  Whether  or  no  that  is  a  breach  of  the  covenant 
seems  to  me  to  depend  on  whether  or  no  the  covenant  means  that 
no  one  letting  or  charging  shall  be  for  more  tlian  a  year,  or 
that  no  one  or  more  in  the  aggregate  *  shall  be  for  a  longer  *  699 
period  than  a  year.  After  great  doubt  I  have  come  to  the 
conclusion  that  the  former  is  the  construction,  and  that  several  let- 
tings,  not  colourable,  but  bond  fide  covering  a  period  of  more  than 
a  year,  are  no  breach  of  the  covenant.  Tlie  words  "  shall  not 
grant,"  &c.,  "  for  any  term  or  number  of  years,  or  any  longer 
period  than  one  year,"  are  inaccurate ;  for  a  grant  or  demise  for 
the  period  of  a  year  is  a  grant  of  a  term.    They  must  therefore  be 
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read,  "  for  any  term  or  number  of  years,  or  any  period  longer  flian 
one  year  or  season/'  But,  according  to  the  literal  meaning  of  the 
words,  the  lessee  has  not  granted  away,  assigned,  or  let  any  box 
for  any  term,  number  of  years,  or  period  longer  than  a  year  or 
season ;  for  the  literal  meaning  is,  that  no  one  act  of  letting,  &c. 
shall  be  for  more  than  a  year,  and  no  one  of  the  periods  of  letting 
is  more  than  a  year.  And  it  seems  to  me  that  the  reason  of  the 
thing  is  in  favour  of  this  construction,  on  the  same  grounds  as 
those  which  justify  the  construction  that  he  may  lease  infuturo ; 
for  it  seems  unreasonable  to  say  that  the  lessee  could  not,  just  be- 
fore the  conclusion  of  one  season,  make  a  new  engagement  for  the 
next,  or  that,  having  in  January  let  a  box  for  a  year  from  1st 
March,  he  could  not  in  February  let  it  for  the  night.  So,  if  a  per- 
son contemplates  absence  from  London  for  a  year,  and  then  re- 
turning, wished  to  engage  a  box  for  the  year  of  his  retuni,  I  can- 
not tliink  that  it  was  cither  intended  that  that  might  not  be  done, 
or  that,  if  done,  the  box  must  remain  empty  during  the  interven- 
ing season.  This  view  is  confirmed  by  the  clause,  that  the  lessee 
'^  shall  not  grant  any  seat  or  privilege  of  admission  into  the  said 
boxes  or  stalls,  or  any  other  part  of  the  theatre,  to  any  person  for 
any  longer  period  than  a  year  or  season  " ;  which,  to  my  miqd, 
means  that  no  one  grant  shall  in  itself  be  for  more  than  a  year. 

This  reasoning  applies  to  the  words  '^  grant  away,  let, 
*  700  *  assign  " ;  but  the  difficulty  to  my  mind  arose  more  on  the 
words  "  charge  or  dispose  of."  I  think,  however,  they 
must  be  taken  to  mean,  as  the  others  do,  charge  or  dispose  of  by 
one  act  of  charging  or  disposing  for  a  period  of  more  than  a  year. 
The  reasons  are  the  same  (I  mean  those  of  convenience)  ;  so  also 
the  literal  meaning  of  the  words  is  as  I  have  suggested.  In  truth, 
the  plaintiff  proposes  to  read  this  covenant  thus,  *^  shall  not  grant 
away,  assign,  let,  charge,  or  dispose  of  any  box  for  any  term  or 
number  of  years,  or  for  any  period  longer  than  one  year  or  season, 
or  for  any  terms  or  number  of  years,  or  any  periods  in  the  whole 
longer  than  a  year  or  season."  Nor  do  I  see  any  thing  in  the  con- 
struction which  I  put  on  these  words  opposed  to  the  object  of  tlie 
covenant ;  that  object  I  imagine  to  have  been,  that  in  the  hands  of 
the  lessee  or  his  assigns  (for  he  may  assign)  the  theatre  should  be 
unencumbered,  so  that  the  lessee  should  be  a  solvent  and  responsible 
person ;  and  that  sub-leases  of  the  whole  or  part  were  not  to  be 
permitted,  so  that  the  lessee  is  the  undertaker  of  the  theatre. 
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But  why  18  not  that  object  accomplished  by  a  covenant  having  the 
meaning  I  give  to  this  ?  It  does  prevent  the  lease  of  any  box 
or  number  of  boxes  to  the  same  person  for  more  than  a  year  ;  for 
it  is  clear  that  a  lease  to  A.  for  one  year,  and  then  another  to  him 
for  the  next,  and  so  on,  would  be  found  to  be  colourable,  and  to  be 
the  result  of  one  agreement  to  let  for  two  years,  which  would 
really  be  a  letting  and  charging  for  two  years.  I  therefore  answer 
your  Lordships'  first  question  in  the  negative. 

As  to  the  second  question,  the  facts  are —  [his  Lordship  stated 
tliem].  Tliese  warrants  of  attorney  are  not  found  to  be  colourable, 
that  is  to  say,  it  is  not  found  that  there  was  any  bargain  between 
the  defendant  and  Hughes  to  charge  this  lease  or  the  defend- 
ant's property  generally  ;  and  though  your  Lordships  have 
power  to  draw  inferences  of  fact,  it  *  seems  to  me  clear  that  *  701 
there  is  no  ground,  and  indeed  I  think  there  is  no  evidence 
on  which  it  could  be  found,  that  any  thing  more  or  other  was 
meant  than  was  said,  or  that  there  was  any  bargain  between  the 
defendant  and  Hughes  that  Hughes  should  register  the  judgments. 
The  stipulation  in  the  warrant  of  6th  October,  1852,  imposed  no 
obligation  on  Hughes,  as  is  manifest  from  its  giving  him  power 
'^  when  he  thinks  fit,"  and  indeed  is  one  merely  introduced  ex  ma- 
jari  eauteld^  for  fear  it  should  be  said  that  not  only  was  there  no 
power  till  default  of  payment  to  issue  execution,  but  that  there 
was  also  none  to  sign  the  judgment  and  register  it. 

It  is  also  to  be  borne  in  mind  that  Hughes  did  not  know  till 
after  his  first  loan  that  the  defendant  was  lessee  of  the  premises  in 
question,  tliat  when  he  first  learned  it,  he  was  also  informed  of 
other  alleged  property  of  the  defendant,  and  that  if  he  trusted  to 
the  lease,  he  might  calculate  on  it  as  a  security  in  a  way  clearly 
not  a  breach  of  the  covenant,  viz.  as  a  lease  to  be  seized  and  sold 
under  a,  fieri  facias.  1  think,  therefore,  there  is  no  ground  to  hold 
either  that  there  was  a  bargain  that  the  lease  should  be  charged  or 
made  available  contrary  to  the  covenant,  nor  that  it  was  the  neces- 
sary result  of  the  defendant's  acts  even  if  he  made  default,  and 
Hughes  had  recourse  to  the  lease  as  a  means  of  payment. 

Tliese  seem  to  be  the  facts  :  The  covenant  alleged  to  be  broken 
is,  that  the  lessee  ''  shall  not  charge  or  encumber  the  said  theatre 
or  the  income  thereof,  or  the  terms  hereby  granted,  by  mortgaging 
the  same,  or  granting  any  rent  charge,  or  any  other  encumbrance 
or  encumbrances  whatsoever."    Now,  he  has  not  mortgaged  the 
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theatre,  its  income,  or  the  terms,  nor  has  he  granted  a  rent  charge. 

Has  he   then  charged  or  encumbered    by    granting  any  otlier 

encumbrance  ?    I  am  of  opinion  that  he  has  not ;  and  that 

*  702    *  your  Lordships'  second  question  must  be  answered  in  the 

negative.  I  do  not  dispute  that  the  registered  judgments 
were  charges  on  the  theatre,  on  these  leases,  and  on  Uie  defend- 
ant's interest  in  the  premises;  nor  do  I  doubt  the  authorities 
cited  on  this  point;  indeed,  nothing  can  be  plainer  than  the 
Statute  1  &  2  Yict.  c.  110,  §  13.  My  opinion  is  founded  on  this, 
that  the  defendant  has  not  granted  the  charge  or  eucumbrauoe. 
The  covenant,  to  my  mind,  prohibits  an  act  which  is  intrinsically 
an  encumbrance,  not  an  act  which  may  or  may  not  lead  to  encuin- 
brances,  EUl  v.  Cowdery.^  Suppose  the  lease  had  been  granted 
before  1  &  2  Yict.,  and  a  warrant  of  attorney  given  and  judgment 
signed  and  registered,  would  the  act  have  transferred  that  into  the 
grant  of  an  encumbrance  ?  Suppose  the  lease  granted  after  the 
judgment  registered,  or  after  the  warrant  of  attorney  and  before 
judgment,  would  the  lessee  have  granted  an  encumbrance  on  it? 
Or  if  it  had  been  assigned  to  a  person  who  had  such  a  judgment 
against  him,  would  he  have  granted  an  encumbrance  ?  It  is  in  vaia 
to  say  the  case  is  within  the  mischief  intended  to  be  guarded 
against  by  this  covenant.  It  may  be  that  had  the  lessor  thought 
of  it,  he  would  have  included  it  in  the  words  used,  and  that  the 
lessee  would  have  agreed  thereto;  but  he  might  have  dissented; 
whether  or  no,  your  Lordships  cannot  make  an  agreement  for  the 
parties,  however  fiair  or  reasonable.  If  the  plaintiff  is  right,  I  see 
not  at  what  his  argument  is  to  stop.  He  reads  the  covenant  thus, 
^'  shall  not  grant  any  encumbrance  or  do  any  act  which  may  lead 
to  an  encumbrance,  or  without  which  there  could  not  be  an  en* 
cumbrance  "  ;  so  that  not  only  the  giving  of  the  warrant  of  attorney 
is  a  breach  of  the  covenant,  but  so  also  is  the  giving  of  the  Judge*s 

orders,  as  indeed  the  plaintiff  contends,  so  also  the  incurring 

*  703    of  any  debt  or  the  *  not  paying  of  it,  so  also  the  negligent 

driving  of  a  carriage  whereby  damage  ensues. 

I  think  the  authorities  in  favour  of  the  defendant  in  point :  i^ 

d.  MUchinson  v.  Carter.^    The  same  case  was  afterwards  differently 

decided,^  not  from  any  change  of  opinion,  but  because  it  was  tiiere 

found  (which  I  say  is  not  and  cannot  be  found  here),  that  the  real 

»  1  H.  &  N.  860.  •  8  T.  R.  SOO. 

«  8  T.  R.  67. 
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state  of  things  was  an  agreement  between  the  lessee  and  the  pre- 
tended execution  creditor,  tliat  the  former  should  assign  the  lease 
to  the  latter,  using  the  machinery  of  an  action  and  execution  to  do 
it  Lawrence  says  expressly,  ^^  that  the  parties  agreed  to  assign." 
See  also  Lane  v.  Horhck^^  and  the  remarks  of  the  Lord  Gliancellor,' 
where  an  opinion  is  expressed  whicli  in  principle  is  in  point  for  the 
defendant.  The  cases  also  as  to  charging  benefices  by  warrants  of 
attorney  seem  to  me  in  point. 

With  great  submission,  it  is  wrong  to  say  it  was  the  intention  of 
Lumley  there  should  be  a  charge ;  he  had  no  intention  on  the 
point.  But  the  capital  fallacy  is  to  call  the  judgment  and  the 
registry  the  necessary  consequence  of  his  own  act,  and  intended  by 
him.  They  were  not  a  necessary  consequence,  they  were  not  even 
a  consequence,  no  more  than  they  would  have  been  of  his  incurring 
a  debt,  which  not  being  able  to  pay  caused  him  to  be  sued,  and  so 
caused  a  judgment,  and  so  a  registry,  and  so  a  charge.  The  war- 
rant of  attorney  was  not  cama  causans,  though  it  was  a  causa  sine 
qud  nan.  The  forfeiture  is  to  be  his  act  of  granting.  When  did 
he  forfeit  ?  When  he  gave  the  warrant  of  attorney,  without  more  ? 
Certainly  not.  When  tlie  judgment  was  signed  and  registered  ? 
That  was  not  his  act.  But,  further,  the  words  are  not,  if  he  shall 
cause  an  encumbrance,  but  if  he  shall  grant  it.  Assume 
that  a  *  remote  causing  might  be  within  that  word  had  it  *  704 
been  used  ;  surely  tiie  word  "  grant,"  means  such  a  grant- 
ing as  takes  place  when  a  rent  charge  is  granted.  Surely,  if  the 
parties  meant  this  case  to  be  included,  they  would  have  said  so 
plainly.  Why  does  not  the  general  rule  apply  that  a  grant  ejusdem 
generis  is  meant  by  the  word  "  other  "  ? 

A  further  question  has  been  made.  viz.  whether  the  1  &  2  Yict. 
c.  110,  §  13,  cannot  apply  where  its  application  would  work  a  for- 
feiture. On  the  other  hand,  it  is  said  these  words  are  express,  and 
extend  to  all  interests  which  the  debtor  has  or  could  cliarge,  and 
Waits  y, Porter^  is  cited.  It  seems  to  me  that  the  true  construc- 
tion of  the  statute  is  on  this  point  against  the  defendant ;  there  is 
no  exception  in  the  statute  ;  the  term  was  an  interest  the  defend- 
ant had  and  could  charge,  and  if  the  words  of  the  lease  had  been, 
as  the  plaintiff  in  fact  says  they  are,  viz.  ''  grant  any  encumbrance 
or  do  any  thing  which  may  tend  to  or  without  which  there  could 

>  5  H.  L.  Cas.  580.  •  5  H.  L.  Cas.  595,  596. 

*  8  Ellis  &  B.  743.    But  see  Beavan  v.  Lord  Oxford,  6  De  G.,  M.  &  G.  507. 
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not  be  an  encumbrance,"  the  case  would  clearly  have  been  within 
it.  Here  the  defendant  could  charge  the  lease.  It  is  true  his 
doing  so  would  be  contrary  to  his  covenant,  and  would  give  his 
lessor  a  right  of  re-entry,  but  if  done  openly  would  not  be  dishon- 
est, and,  however  hard  it  might  be,  I  think  the  statute  would 
apply.  The  suggestion  on  this  point  seems  to  me  more  valuable  in 
assisting  in  putting  a  true  meaning  on  the  covenant  than  as  being 
intrinsically  well  founded.     • 

In  answer  to  your  Lordships'  third  question,  I  am  of  opinion 
that  had  there  been  any  breacli  of  either  of  the  covenants  in  ques- 
tion, the  lessor  would  have  a  right  of  entry ;  clearly  he  would,  if 
the  covenant  mentioned  in  your  Lordships'  first  question  was 
broken  ;  as  to  the  other  covenant,  the  question  depends  on 
*  705  whether  doing  a  thing  *  prohibited  is  making  default  of  or 
in  performance  within  the  meaning  of  the  proviso  for  re- 
entry. I  think  that  default  of  or  in  performance  of  all  covenants 
to  be  performed,  observed,  and  kept,  applies  to  covenants  not  to  do 
something,  as  well  as  to  covenants  to  do  something. 

The  last  question  put  by  your  Lordships  divides  itself  into  two, 
viz.  whether  there  was  an  act  in  itself  an  act  of  waiver?  if  so, 
whether  it  operates  in  respect  of  breaches  of  covenants  not  known 
to  the  plaintiff  or  his  agent  at  the  time  of  the  supposed  act  of 
waiver.  On  both  these  points  I  conceive  your  Lordships  desire 
our  opinion.  Tlie  common  expression  ^^  waiving  a  forfeiture," 
though  sufficiently  correct  for  most  purposes,  is  not  strictly  accu- 
rate. Wlien  a  lessee  commits  a  breacli  of  covenant,  on  which  the 
lessor  has  a  right  of  re-entry ;  he  may  elect  to  avoid  or  not  to 
avoid  the  lease,  and  he  may  do  so  by  deed  or  by  word ;  if  with 
notice,  he  says,  under  circumstances  which  bind  him,  that  lie  will 
not  avoid  the  lease,  or  he  does  an  act  inconsistent  with  his  avoid- 
ing, as  distraining  for  rent  (not  under  the  Statute  of  Anne),  or 
demanding  subsequent  rent,  he  elects  not  to  avoid  the  lease ;  but 
if  he  says  he  will  avoid,  or  does  an  act  inconsistent  with  its  con- 
tinuance, as  bringing  ejectment,  he  elects  to  avoid  it.  In  strict- 
ness, therefore,  the  question  in  such  cases,  is,  has  the  lessor,  having 
notice  of  the  breach,  elected  not  to  avoid*  the  lease  ?  Or  has  he 
elected  to  avoid  it  ?  Or  has  he  made  no  election  ?  See  the  judg- 
ment in  Jones  v.  Carter,^  Now,  in  this  particular  case  the  facts 
are,  that  Martelli  (who  may  be  considered  the  lessor),  had  notice 

»  16  M.  &  W.  718. 
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of  some  of  the  supposed  breaches,  and  was  willing  to  accept  a  sum 
equal  to  the  rent,  without  signifying  his  election  to  avoid  the  lease 
or  not.  Mr.  Barnes,  who  may  be  considered  the  lessee, 
*was  willing  to  pay  this  money,  but  as  rent,  and  as  rent  *706 
only  ;  after  negotiations  they  met,  each  abiding  by  his  own 
proposition ;  Barnes  placed  the  money  on  the  table  repeating  be 
paid  it  as  rent ;  Martelli  took  it  up  repeating  he  took  it  as  compen- 
sation for  the  occupation  of  the  premises  merely :  did  he  thereby 
elect  to  treat  the  lease  as  existing,  or  preclude  himself  from  treat- 
ing it  as  void  ?  Now,  this  question  supposes  there  was  a  breach  of 
covenant  giving  a  right  of  re-entry ;  and  it  supposes,  therefore, 
that  if  the  lessor  elected  not  to  treat  the  lease  as  void,  rent  was 
due  to  him  ;  if  he  did  elect  to  treat  it  as  void,  that  a  compensation 
was  due  to  him  and  not  rent.  Now,  I  take  it  to  be  clear  that  the 
lessor  could  not  do  an  act  affirming  the  tenancy,  and  yet  say  he  did 
not  elect  not  to  treat  the  breach  as  a  forfeiture  ;  for  instance,  he 
could  not  distrain  for  rent  due  at  Christmas,  and  at  the  same  time 
effectually  say,  tliat  he  did  not  elect  to  treat  an  antecedent  breach  « 
of  covenant  as  a  forfeiture  ;  his  act  would  be  taken  to  be  rightful, 
and  bind  him,  rather  than  his  words  make  his  act  wrong ;  so  if 
the  lessee  had  sent  the  rent  in  a  letter,  the  lessor  could  not  have 
kept  the  money,  answering  that  he  kept  it,  not  as  rent  but  as  com- 
pensation, and  then  afterwards  say  he  had  not  received  it  as  rent. 
So  here  Martelli  had  no  right  to  take  this  money  except  on  the 
terms  on  which  it  was  offered  to  him.  It  is  clear  it  was  never 
offered  to  him  on  the  terms  on  which  he  said  he  was  willing  to 
take  it,  nor  was  any  assent  given  to  his  taking  it  on  those  terms. 
Did  he  then  take  it  wrongfully  ?  Can  he  be  allowed  to  set  that 
up  ?  Surely  not.  The  remark  in  the  judgment  of  the  Court  of 
Queen's  Bench  is  well  founded,  that  ^^  if  the  party  to  wliom  money 
is  offered  does  not  agree  to  apply  it  according  to  the  express  will 
of  the  party  offering  it,  he  must  refuse  it,  and  stand  upon  the 
rights  which  the  law  gives  him.''  This  opinion  is  not 
inconsistent  with  the  *  authorities.  Webb  v.  Weatherby^  *707 
shows  that  a  payment  must  be  taken  as  well  as  made  in 
satisfaction,  but  it  does  not  show  that  the  mind  of  the  payee  must 
be  satisfied,  nor  that  he  may  not  by  his  conduct  preclude  himself  N 
from  denying  that  he  is  satisfied.  Hardman  v.  Bellhause^  was 
cited;  but  that  case  does  not  show  that  the  plaintiffs  could  say 

>  1  Bing.  N.  C.  502.  >  9  M.  &  W.  596. 
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they  did  not  take  the  bill  in  satisfaction,  if  the  keeping  of  the  bill 
was  wrongful,  unless  it  was  kept  in  satisfaction ;  so  in  Doe  y. 
Batten^  where  the  intention  of  the  parties  is  spoken  of,  it  is  not 
meant  that  the  landlord  can  do  an  act  lawful,  only  if  he  has  a  par- 
ticular intention,  and  yet  say  that  he  had  it  not.  Further,  what 
is  to  become  of  the  money  ?  Can  Martelli  keep  it  otherwise  than 
as  rent  ?    Can  Barnes  get  it  back  ? 

I  am  of  opinion,  therefore,  the  act  was  one  of  waiver.  It  maj 
seem  a  refinement,  but  had  Mr.  Barnes  given  the  money  to  Martelli, 
that  is,  put  it  into  his  hand,  after  the  latter  had  refused  to  receire 
it  as  rent,  I  should,  on  similar  principles,  have  thought  it  not  a  re- 
ceipt of  rent,  and  not  a  waiver.  But  I  cannot  think  it  was  a  wai- 
ver of  unknown  breaches.  I  do  not  find  there  was  any  notice  of 
the  lease  to  Brandus,  nor  any  evidence  of  any  such  notice.  I  think 
the  judgment  of  the  Court  of  Queen's  Bench  wrong  in  speaking 
of  '*  this  breach."  I  think,  if  any,  there  were  several  breaches ; 
that  is  to  say,  if  the  letting  of  the  boxes  was  a  breach,  it  was  a 
separate  breach ;  if  giving  a  warrant  of  attorney  was  a  breach, 
each  giving  was  a  breacli.  Try  it  in  this  way :  —  Suppose  the 
lessor  had  released  the  breach  of  covenant  not  to  encumber  so  far 
as  relates  to  the  leases  of  the  boxes,  would  that  have  released  the 
others  ?     In  the  case  put  in  the  Court  of  Queen's  Bench,  had  the 

lessor  released  the  breach  in  removing  manure,  no  mention 
*  708    *  would  be  made  of  the  quantity,  nor  would  there  be  any 

identification  of  what  was  released  or  waived,  except  the  act 
or  breach  generally.  But  suppose  there  had  been  two  entirely 
distinct  removals,  one  in  one  year,  and  the  other  in  another,  and 
one  only  specifically  released  ;  or,  suppose  a  release  given  for  non- 
repair of  the  shed,  or  a  waiver  of  forfeiture  in  respect  of  it,  and 
afterwards  a  discovery  that  the  house  was  in  danger  for  want  of 
internal  repair,  nothing  would  be  waived  or  released  except  the 
breaches  specified.  I  cannot,  therefore,  assent  to  this  part  of  the 
judgment;  and  in  answer  to  the  last  question,  I  say  that  such 
breaches,  if  any,  as  were  known  were  waived,  and  no  others. 

Mb.  Justice  Cbompton.  —  As  to  the  first  question  proposed  by 
your  Lordships,  I  agree  with  the  judgments  pronounced  in  the 
Courts  below,  that  there  is  no  breach.  It  seems  to  me  that  the 
lessee  never,  at  any  particular  time,  did  more  than  let  or.cbai^ 

»  Cowp.  243. 
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the  boxes  in  question  for  the  next  year  or  season.  The  lessee  had 
at  any  time  a  right  to  let  for  a  year  or  season,  which  I  think  is 
fairly  construed  to  mean  the  ensuing  year  or  season  ;  and  the  cov- 
enant cannot  reasonably  be  construed  to  mean  that  he  must  wait 
until  such  year  or  season  has  commenced.  His  letting  or  charging 
for  the  ensuing  year  or  season,  even  though  the  preceding  one 
was  not  entirely  terminated,  does  not  seem  to  me  a  breach  of  the 
covenant  fairly  and  reasonably  construed.  I  answer  your  Lord- 
ships' first  question,  therefore,  in  the  negative. 

As  to  the  second  question,  I  tliink  that  the  special  case  does  dis- 
close a  breach  of  the  covenant  not  to  charge  or  encumber  the  thea- 
tre or  the  term  granted  by  tlie  lease.  It  seems  to  me  that  the 
judgment  on  the  warrant  of  attorney,  executed  on  the  Gth  October, 
1852,  amounted  to  a  charge  or  encumbrance  within  the  meaning 
of  the  covenant. 

*  The  defeasance  shows  that  the  warrant  in  question  was  *  709 
to  have  been  executed,  together  with  the  indenture  of  the 
1st  of  August,  when  there  was  a  further  advance  of  290/.,  and  that 
the  execution  of  the  warrant  had  been  delayed  ;  and  it  is  expressly 
given  as  a  concurrent  security  with  the  indenture  for  the  better 
securing  the  290Z.  advanced. 

It  is  not  the  giving  an  earlier  judgment  in  an  adverse  action,  nor 
even  giving  a  security,  for  an  old  debt,  if  that  would  have  made 
any  difference,  but  the  judgment  according  to  the  terms  of  a  pre- 
vious negotiation  is  expressly  given,  and  is  to  be  registered  as  a 
concurrent  security  for  the  advance  of  money.  The  lessee  gives 
the  warrant  with  the  expressed  and  avowed  object  of  the  judg- 
ment being  registered  against  him  as  a  security  for  the  money  ad- 
vanced. 

It  is  a  security,  and  the  money  is  secured  thereby,  and  charged 
upon  tlie  subject  matter  of  the  security.  The  provisions  for  regis- 
tration show  that  it  was  contemplated  that  lands  should  be  part  of 
the  subject  matter  of  this  security,  and  at  all  events  the  security, 
when  acted  upon  according  to  the  expressed  intention  of  the 
parties,  would  form  a  charge  or  encumbrance  on  the  land.  The 
Statute  of  1st  Victoria  expressly  makes  the  judgment  wlien  regis- 
tered a  charge  as  against  the  judgment  debtor,  whatever  may  be 
its  effect  as  against  other  parties,  and  it  is  the  interest  of  the  lessee, 
that  is,  the  term,  which  it  is  the  object  of  the  covenant  to  preserve 
unencumbered. 
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It  is  said  that  until  the  judgment  was  signed  there  was  no  such 
encumbrance,  and  that  the  signing  the  judgment  was  the  act  of  the 
creditor  and  not  of  the  lessee,  and  it  might  have  happened  that  the 
party  died,  and  that  no  judgment  could  have  been  signed.  It  is 
quite  true  that  there  would  have  been  no  encumbrance  and  no 
breach  of  the  covenant  if  judgment  had  not  been  signed, 

*  710    from  death  *  or  any  other  reason ;   but  tlie  question  is, 

whether  the  signing  of  the  judgment  was  not  really  the  act 
of  the  party  giving  the  warrant,  witli  the  intention  that  it  should 

a 

be  used  for  a  security,  and  should  not  be  enforced  by  execution 
immediately.  It  seems  to  me  that  the  acting  on  the  warrant  and 
signing  the  judgment  is  for  the  present  purpose  the  act  of  the  giver 
of  the  security,  just  as  much  as  the  giving  a  warrant  of  attorney 
may  be,  if  such  was  the  intention  of  the  giver,  the  causing  his 
goods  to  be  taken  in  execution  under  the  Bankrupt  Act. 

In  the  case  of  Doe  v.  Carter,  the  covenant  was  "  not  to  assign," 
and  certainly  the  giving  the  warrant  of  attorney  was  not  a  direct 
assignment ;  but  even  in  that  case,  when  it  was  made  to  appear 
that  there  was  an  intention  to  do  circuitously  what  the  covenant 
forbade,  it  was  held  that  there  was  a  breach  of  the  covenant.  The 
present  case  appears  to  me  much  stronger,  as  the  covenant  is 
against  charging  or  encumbering  the  theatre,  £c.,  &c.,  or  the  term 
by  mortgaging  or  granting  any  rent  charge,  or  any  other  encum- 
brance or  encumbrances ;  and  the  direct  consequence  of  the  judg- 
ment is  the  creation  of  a  charge  or  encumbrance ;  and  the  defea- 
sance shows  that  the  object  was  that  the  judgment  should  be  a 
security.  It  is  not  the  case  of  a  roundabout  way  of  assigning,  but 
of  causing  and  creating  a  direct  charge  upon  the  land.  It  seems  to 
me  that  a  judgment  binding  the  lands  cannot  be  taken  otherwise 
than  as  a  charge  or  encumbrance  on  tlie  lands ;  and  I  cannot  help 
coming  to  the  conclusion  that  the  lessee  in  the  present  case, 
whetlier  he  had  or  had  not  tlie  particular  property  in  his  contem- 
plation, did,  iu  point  of  fact,  create  an  encumbrance  or  charge 
upon  it  within  the  meaning  of  the  covenant  in  question.  The 
covenant  being  that  he  will  not  charge  or  encumber,  the  in- 

*  711    tention  seems  to  me  only  material  *  for  the  purpose  of 

ascertaining  whether  the  charging  is  his  act,  as,  if  it  be  so, 

he  has  charged  the  term,  and  broken  his  covenant  against  so  doing. 

Suppose,  instead  of  the  covenant  against  doing  an  act  by  way  of 

encumbrance,  the  covenant  iu  a  conveyance  of  the  land  had  been 
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that  he  had  done  no  act  to  charge  or  encumber  the  lands,  and  it 
had  afterwards  appeared  that  the  covenantor  had  suffered  a  judg- 
ment on  purpose  to  bind  the  lands  in  question,  could  it  be  doubted 
that  the  covenantee  might  maintain  an  action  for  damages  sus- 
tained in  consequence  of  sucl)  judgment. 

But  it  is  said,  that  although  tlie  theatre  or  the  term  was  charged 
or  encumbered,  still  that  tlie  generality  of  the  earlier  words  in  the 
covenant  are  restricted  by  the  latter  words,  "by  mortgaging  or 
granting  any  rent  charges  or  other  encumbrance  or  encum- 
brances." It  would,  however,  be  a  very  narrow  construction  to 
hold  that  the  word  "  granting  "  was  used  in  its  technical  sense,  as 
referring  to  something  which  lies  in  grant,  or  that  the  instrument 
must  be  a  specialty.  If  that  had  been  necessary,  the  warrant  was 
under  seal  and  was  given  as  part  of  a  mortgage  security ;  all  the 
instruments  relating  to  the  transaction  really  being  one  mcM'tgage 
security. 

It  is  said  also  that  the  "  other  encumbrances  "  should  be  of  a  simi- 
lar nature  with  those  that  precede,  as  mortgages  or  rent  charges. 
The  words  "  any  other  encumbrance  or  encumbrances  "  are,  how- 
ever, very  large,  and  were  intended,  I  think,  to  be  so ;  and  they 
seem  to  me  quite  wide  enough  to  embrace  a  charge  or  encum- 
brance by  way  of  a  registered  judgment ;  and  I  tliink  that,  con- 
struing the  words  as  we  ought  to  do  in  an  instrument  of  this 
description,  according  to  the  plain  ordinary  sense  of  the  words, 
and  with  reference  to  the  objects  in  view,  such  an  encum- 
brance so  created  as  *  tlie  one  before  your  Lordships  may  *  712 
well  be  said  to  have  been  an  encumbrance  granted  by  the 
lessee. 

In  the  present  case  I  would  ask,  first,  was  this  property,  with 
the  lessee's  other  landed  property,  encumbered  or  charged  by  this 
judgment  ?  And,  secondly,  was  it  so  encumbered  or  charged  by 
his  direct  authority  given  for  tlie  very  purpose  of  creating  such  a 
charge  or  encumbrance  on  his  landed  property  as  security  for  the 
money  advanced  ?  I  think  that  the  answer  must  be  that  it  was  so 
charged  or  encumbered,  and  by  his  authority,  given  for  that  ex- 
press purpose,  so  that  the  act  of  encumbering  or  charging  is  really 
his. 

I  concur,  therefore,  in  this  respect  with  the  opinion  given  by 
those  learned  Judges  of  the  Court  of  Queen's  Bench  who  decided 
the  case  in  that  Court,  and  who  held  that  there  was  a  breach  of 
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the  covenant  not  to  charge  or  encumber,  and  I  accordingly  answer 
your  Lordships'  second  question  in  the  afSrmative. 

I  answer  your  Lordships'  third  question  also  in  the  affirmative, 
by  saying  that,  in  my  opinion,  the  plaintiff  acquired  a  right  of  re- 
entry by  reason  of  the  breach  of  covenant  referred  to  in  the  second 
question. 

As  to  the  last  question  proposed  by  your  Lordships,  I  am  of 
opinion  that,  assuming  that  a  right  of  re-entry  had  been  acquired, 
it  was  not  waived  by  the  plaintiff  in  error.  The  facts  of  this  part 
of  the  case  are,  that  the  lessee  offered  to  pay  a  sum  of  money  as 
rent  accruing  after  the  alleged  forfeiture,  and  refused  to  pay  it  in 
any  other  shape ;  and  the  lessor's  agent  refused  to  receive  it  as 
rent,  setting  up  and  insisting  on  his  right  to  re-enter  for  a  forfeit- 
ure ;  and,  finally,  took  up  the  money,  saying  at  the  time,  that  lie 
took  it  as  compensation  for  the  occupation  of  the  premises 
merely,  and  not  as  rent  due  under  an  existing  and  uiifor- 
*  713  feited  *  lease,  and  that  he  did  not  waive  the  lessor's  riglit  of 
re-entry,  but  expressly  reserved  it.  In  effect,  he  received  it 
only  as  compensation  money,  to  which  he  was  entitled  for  the 
continued  occupation  and  overholding,  if  the  tenancy  had  been,  as 
he  insisted,  determined  by  the  forfeiture. 

Where  a  lessor  has  so  conducted  himself  as  to  have  bound  him- 
self conclusively  by  having  treated  the  relation  of  landlord  and 
tenant  under  the  original  lease  as  having  existed  between  him  and 
the  lessee  subsequently  to  the  supposed  forfeiture,  he  is  said  to 
have  waived  the  forfeiture.  The  lessor  in  such  case,  as  explained 
in  the  note  to  Dumpor^s  Cme^  has  elected,  as  he  is  entitled  to  do, 
to  keep  the  reversion,  instead  of  insisting  on  the  forfeiture  and  de- 
termination of  the  lease.  But  where,  as  here,  he  always  insists  on 
the  forfeiture,  he  cannot  be  deemed  to  have  made  any  such  elec- 
tion to  keep  the  reversion.  Wiiat  is  called  a  waiver  is  not  so  prop- 
erly a  forgiveness  or  a  condonation  or  release  of  a  breach  of  cov- 
enant, as  an  election  to  take  one  estate  instead  of  another.  View- 
ing it  in  this  light,  the  question  whether  the  lessor  knows  or  not 
of  any  of  the  particular  breaches  does  not  appear  to  me  to  be  - 
material,  as  the  question  really  is,  does  he  know  or  suppose  that 
he  has  the  election  in  consequence  of  some  breaches,  and  does  he 
elect  still  to  keep  the  reversion  ?  Considering  it  as  an  election,  it 
certainly  appears  strange  that  he  should  be  deemed  to  elect  against 

^  Smith's  Leading  Cas.  (4th  ed.  yoI.  1,  p.  25-33,  n.) 
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his  expressed  determination  communicated  to  the  other  party  at  the 
time,  unless,  indeed,  his  act  is  inconsistent  with  any  other  explana- 
tion. A  receipt  of  rent,  eo  nomine  as  rent  under  the  lease,  at  least 
if  unaccompanied  by  any  explanation,  is  an  unequivocal  act  of 
electing  to  keep  the  reversion  ;  so  is  a  distress  in  cases  where  it 
can  only  be  justified  by  the  continuance  of  the  tenancy. 

*  The  authorities  appear  to  me  to  be  in  accordance  with    *  714 
what  seems  to  me  the  common  sense  of  the  case,  where  the 
party  refuses  to  receive  the  rent  as  such. 

Lord  Mansfield's  observations  in  Doe  v.  Batten^  are  strong  and 
express,  and  it  is  clear  that  the  receipt  of  rent  cannot  in  every  case 
be  treated  as  necessarily  waiving  the  forfeiture,  or  else  it  must  have 
had  that  effect  in  Doe  v.  Meux?  approved  of  in  Jone9  v.  Carter? 
It  is  true  that  in  all  these  cases  the  receipt  of  rent  had  been  pre- 
ceded by  an  ejectment,  or  some  unequivocal  act  of  election,  which, 
according  to  the  doctrine  of  election,  is  conclusive  when  once 
made  ;  but  still  the  receipt  of  the  rent,  though  unequivocal,  did 
not  necessarily  operate  as  a  waiver.  In  the  same  way,  I  think,  it 
may  be  explained  by  evidence  of  conduct  at  the  time,  showing 
that  the  lessor,  whilst  he  receives  the  money,  is  electing  to  have  the 
land,  and  not  the  reversion,  as  he  did  in  the  present  case. 

I  think  that,  in  order  to  operate  as  an  election  to  keep  the  rever- 
sion, the  money  should,  in  the  language  of  Mr.  Justice  Parke,  in 
Doe  V.  Pritchard^^  "  be  received  as  rent  due  under  the  lease."  In 
the  present  case  there  was  a  direct  insisting  on  the  forfeiture,  and 
there  was  a  distinct  refusal  to  consider  the  tenancy  as  subsisting. 

The  rule  of  law  that  payments  are  to  be  taken  in  modo  solventis 
is  a  rule  of  appropriation  where  there  are  two  debts  or  demands, 
and  a  payment  by  the  debtor,  expressly  in  6ati^faction  of  one  de- 
mand, precludes  the  creditor  from  maintaining  an  action  for  that 
debt  or  demand,  on  the  ground  that  it  has  not  been  paid  ;  but 
that  is  a  very  different  matter  from  his  being  bound  to  admit  that 
such  a  demand  did  exist,  when  he  claims  the  sum  on  a  different 
footing.  The  rule  does  not  appear  to  me  to  apply  to  a  case 
*  where  there  is  one  sum  due  or  claimed  in  one  or  two  ways,  *  715 
so  as  to  bind  the  party  receiving  the  money  to  an  affirma- 
tion of  the  existence  of  a  fact  which  he  is  distinctly  repudiating, 
lu  the  present  case  the  plaintiff  refused  to  receive  the  money  as 

»  Cowp.  248.  »  15  M.  &  W.  718. 

'  1  Car.  &  P.  S46.  «  5  B.  &  Ad.  765,  780. 
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rent,  refused  to  recognise  the  tenancy  as  existing,  and  insisted  on 
the  forfeiture.  I  think  that  he  cannot,  under  such  circumstances, 
be  treated  as  electing  to  have  the  reversion  of  the  tenancy,  and  as 
waiving  the  forfeiture,  and  in  this  respect  I  differ  from  the  conclu- 
sion at  which  the  Court  of  Queen's  Bench  arrived. 

I  answer  your  Lordships'  last  question,  therefore,  in  the  nega- 
tive. 

Mb.  Baron  Martin.  —  In  answer  to  your  Lordships'  first  ques- 
tion, I  say  that  the  special  case  does  not  disclose  a  breach  of  the 
covenant  not  to  grant,  let,  or  otherwise  dispose  of  certain  boxes  of 
the  theatre  for  a  longer  period  than  one  year  or  season.  In  order 
to  determine  what  is  its  true  meaning,  it  is  necessary  to  ascertain 
what  was  the  subject  matter  of  the  demise ;  what  circumstances, 
if  any,  were  peculiar  to  it ;  and  more  especially  what  is  the  mean- 
ing of  the  word  ^'  season,"  as  mentioned  in  it,  and  with  this  knowl- 
edge to  read  the  covenant,  and  endeavour  to  determine  what  its 
words  really  mean. 

The  subject  of  the  demise  was  the  Opera  House  in  the  Hay- 
market,  and  there  is  a  covenant  in  the  lease  that  it  should  be  made 
use  of  by  the  defendant  solely  for  the  acting  of  operas  and  such 
theatrical  entertainments  as  had  been  usually  given  therein  ;  and 
the  special  case  finds  that  the  season  for  such  entertainments  is 
from  March  to  August  in  each  year.  The  defendant  was  at  liber- 
ty to  let  the  boxes  above  referred  to  for  one  year  or  season,  but 

not  for  any  longer  period ;  and  the  object  of  the  covenant 
*  716    *  probably  was  to  secure  as  far  as  was  possible  that  the 

annual  profits  should  be  available  to  meet  the  current  an- 
nual expenses.  This  would  strongly  tend  to  secure  a  fund  for  the 
payment  of  the  rent,  and  also  for  the  carrying  on  the  business  of 
the  Opera  House,  a  most  important  object  to  the  lessor,  as  is  ap- 
parent alike  from  the  reason  of  the  thing  as  from  the  terms  of  the 
lease.  Now,  what  the  defendant  did,  which  is  alleged  to  be  ft 
breach  of  the  covenant  not  to  let  for  more  than  a  year  or  season, 
is  this  —  [liis  Lordship  stated  the  facts.]  Tiie  special  case  finds 
that  in  1852  the  season  closed  on  the  13th  of  August.  Now,  if 
tlie  lease  to  Mr.  Hughes  had  been  executed  on  the  14th  of  August, 
I  apprehend  it  would  have  been  clear  that  the  defendant  had  not 
let  or  charged  the  boxes  for  more  than  one  season.  The  season  of 
1852  would  have  been  then  over,  and  the  letting  or  charging  to 
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Messrs.  Brandus  would  have  been  substantially  at  an  end,  all  the 
beneficial  interest  under  the  grant  or  demise  would  have  termi- 
nated, and  the  demise  to  Mr.  Hughes  would  be  for  one,  viz.  the 
then  next  season.  Then  does  it  make  any  difference  that  the  de- 
mise to  Mr.  Hughes  was  executed  upon  the  1st  of  August  ?  Upon 
the  best  consideration  I  have  been  able  to  give  the  question,  I  think 
it  does  not ;  and  that  there  has  been  no  letting  for  a  longer  period 
than  one  season  within  the  true  meaning  of  the  covenant.  The 
season  of  1852  was  substantially  over  on  the  1st  of  August,  1852. 
Thi§  was  the  usual  period  for  its  termination  ;  the  thirteen  days 
afterwards  during  which  the  performances  took  place,  was  an  ex- 
crescence upon  what  was  usual.  The  spirit  and  intention  of  the 
covenant  seems  to  me  to  have  been  carried  out,  and  in  the  result 
the  plaintiff  has  failed  to  satisfy  me  that  the  lease  to  Mr.  Hughes 
was  a  breach  of  the  covenant.  He  was  bound  to  do  so  to  entitle 
him  to  any  judgment,  and  he  has  not  succeeded. 

*  In  answer  to  the  second  question,  I  reply  that  the  special  *  717 
case  does  not  disclose  a  breach  of  the  covenant  not  to  charge 
or  encumber  the  theatre.  The  point  is,  whether  the  giving  certain 
warrants  of  attorney  was  a  breach  or  breaches  of  the  covenant  that 
the  defendant  should  not  charge  or  encumber  the  theatre  or  the 
term  granted  by  the  lease  by  mortgaging  the  same,  or  granting  any 
rent  charge,  or  other  encumbrance  whatever.  The  strongest  case 
against  the  defendant  was  the  warrant  of  attorney  to  Mr.  Hughes, 
dated  the  6th  of  October,  1852,  and  it  is  therefore  sufficient  to 
refer  to  it.  [His  Lordship  stated  the  warrant  and  defeasance.] 
The  question  is,  whether  there  was  a  charging  or  encumbering  the 
theatre  within  the  true  meaning  of  the  covenant,  and  I  think  there 
was  not.  A  warrant  of  attorney  is  a  well-known  security.  It 
gives  the  creditor  the  power  of  obtaining  a  judgment  in  one  of  the 
superior  Courts,  and  enforcing  it,  precisely  in  the  same  way  as  an 
adverse  judgment.  Should  the  defendant  pay  the  debt,  no  judg- 
ment could  be  entered  up  at  all ;  but  if  he  does  not,  and  judgment 
is  entered,  the  lands  of  the  debtor  are  charged,  and  may  be  taken 
in  execution.  When,  therefore,  a  man  gives  a  warrant  of  attorney, 
he  does  an  act  whereby  his  lands  may  be  charged ;  but  he  does 
the  same  thing  when  he  contracts  a  debt,  for  he  may  be  imme- 
diately sued  for  the  debt,  and  judgment  obtained  against  him,  and 
thereby  his  lands  are  charged  in  the  same  manner  and  to  the  same 
extent  as  by  a  judgment  on  a  warrant  of  attorney.    It  is  not  cor- 
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rect,  therefore,  to  say  that  a  man  charges  or  encumbers  his  lands 
by  giving  a  warrant  of  attorney.  Wliat  he  really  does  is,  he  gives 
the  means  whereby  his  creditor  may  charge  or  encumber  his  lands. 
In  the  special  case  nothing  is  found  beyond  the  fact  tliat  tlie  war- 
rant of  attorney  was  given  ;  it  is  not  found  that  it  was  tlie 

*  718    object  and  intention  of  the  parties  that  the  *  theatre  should 

be  charged  by  means  of  the  judgment.  Your  Lordships 
have  power  to  draw  inferences  of  fact ;  but  I  do  not  think  there  is 
sufficient  evidence  that  the  parties  had  any  particular  intention  to 
charge  or  encumber  the  theatre,  or  that  the  warrant  of  attorney 
was  given  otherwise  than  as  an  ordinary  security.  It  is  stated  in 
the  defeasance  that  Mr.  Hughes  was  to  be  at  liberty  to  register 
the  judgment,  but  in  reality  this  is  nothing  more  than  he  could 
have  done  without  such  words ;  and  they  seem  to  me  to  have  been 
inserted  in  the  defeasance  merely  ex  majori  catdela^  and  if  omitted, 
it  would  have  been  of  no  consequence. 

Tlie  true  rule  of  law  upon  this  subject  appears  to  be  laid  down 
in  the  case  of  Doe  d.  MUchinson  v.  Carter,  twice  reported.^  It  was 
an  action  of  ejectment  by  a  landlord  upon  an  alleged  breach  of 
condition  not  to  assign  a  term.  The  evidence  at  the  first  trial  was 
tliat  the  lessee  had  given  a  warrant  of  attorney  for  a  debt,  that 
judgment  had  been  entered  up  upon  it,  and  execution  issued,  and 
tlie  sheriff  liad  sold  the  term  to  the  defendant,  who  had  entered 
and  taken  possession  of  the  land.  The  Court  held  that  this  was 
not  a  breach  of  the  condition.  Another  ejectment  was  afterwards 
brought,  and  this  fact  was  then  added,  tliat  the  warrant  of  attorney 
was  executed  for  the  express  purpose  of  enabling  the  defendant  to 
obtain  possession  of  the  lease  and  the  land  demised,  and  in  order 
to  evade  the  condition.  The  Court  then  held  that  there  was  a 
breach,  upon  the  ground  that  what  cannot  be  done  directly  the 
law  will  not  permit  to  be  done  indirectly.  I  think  the  principle  of 
that  case  applies  to  the  present  point,  and  inasmuch  as  it  lias  not 

been  found  in  the  special  case,  nor  is  there  sufficient  evi- 

*  719    dence  to  prove,  that  the  warrant  of  *  attorney  by  the  de- 

fendant to  Mr.  Hughes  was  executed  for  the  purpose  of 
enabling  him  to  get  possession  of  the  theatre,  in  my  judgment 
there  has  been  no  breach  of  the  covenant  not  to  charge  or  en- 
•cumber. 

As  to  the  third  question  proposed  by  your  Loi*dships,  I  say  that 

*  S  T.  R.  57,  800. 
[648] 


CROFT  V.  LUMLEY.  *719 

the  plaintiff  in  error  did  not  acquire  any  right  of  re-entry.  I  col- 
lect that  your  Lordships  desire  the  opinion  of  the  Judges  upon  the 
point,  Whether,  supposing  there  had  been  breaches  of  the  cove- 
nants, would  the  plaintiff  have  acquired  a  right  of  re-entry  ?  The 
condition  upon  which  the  first  alleged  breach  is  founded  is  express, 
and  in  the  same  words  as  the  covenant ;  and  if  there  had  been  a 
breach  of  this  covenant,  there  would  have  been  a  clear  right  of  re- 
entry. I  tliink  it  would  be  impossible  to  put  a  different  construc- 
tion upon  the  same  words  twice  repeated  in  the  same  deed.  That 
upon  which  the  second  alleged  breach  is  founded  is  a  general  con- 
dition that  if  the  defendants  should  make  default  in  the  perform- 
ance of  any  of  the  other  covenants  which  on  his  part  ought  to  be 
performed,  observed,  and  kept  (except  certain  particularly  men- 
tioned), it  should  be  lawful  for  the  plaintiff  to  re-enter,  &c.  And 
the  point  is,  Whether,  assuming  the  giving  the  warrants  of  attorney 
to  be  a  breach  of  the  covenant  not  to  charge  or  encumber,  the 
condition  would  reach  it?  I  think  it  would,  and  that  the  execut- 
ing a  mortgage  or  granting  a  charge  by  the  defendant  would  be  a 
making  default  in  the  performance  of  the  covenants  to  be  observed 
and  kept  by  him.  I  do  not  myself  consider  there  is  any  inaccu- 
racy in  language  in  saying  that  a  man  has  performed  his  covenant 
when  he  has  not  done  what  he  Covenanted  not  to  do,  or  that  he 
made  default  in  performing  his  covenant  when  he  has  done  it. 
The  abiding  by  a  covenant  is  a  performance  of  it ;  the  non-abiding 
a  non-performance.  It  was  clearly  the  intention  of  the 
parties  that  the  condition  should  extend  to  *  every  breach  *  720 
of  covenant  except  those  specially  excepted ;  and,  whether 
it  be  a  condition  or  a  covenant,  the  intention  of  the  parties,  as 
shown  by  the  words  they  use,  is  the  true  test. 

As  to  the  last  question,  I  think  the  receipt  of  the  rent  was  a 
waiver  of  all  breaches  of  condition  which  had  happened  before  the 
rent  became  due,  and  which  were  known  to  the  plaintiff,  but  was 
not  in  respect  of  any  breach  of  condition  not  known  to  him.  It  was 
argued  that  the  real  question  was,  whether  or  not  the  plaintiff  or 
the  person  who  represented  him  intended  to  waive  the  forfeiture  ; 
but  in  my  opinion  this  is  not  so.  The  rule  laid  down  in  Co.  Litt., 
211  b,  is,  *^  if  he  accept  a  rent  due  at  a  day  after,  he  sliall  not 
enter  for  the  condition  broken,  because  he  thereby  affirmeth  the 
lease  to  have  a  continuance.^'  In  Greenes  Casey  the  rent  had 
been  duly  demanded  on  the  day,  and  not  paid,  but  two  days  after- 
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Mr.  Justice  Williams.  —  In  'answer  to  your  Lordships'  first 
question,  I  have  to  state  my  opinion  that  the  special  case  does  not 
disclose  a  breach  of  the  covenant  not  to  grant,  let,  or  otherwise 
dispose  of  any  of  the  boxes  or  stalls  of  the  theatre  for  any  longy 
period  than  one  year  or  one  season.  I  think  the  meaning  of  the 
covenant  is,  that  no  one  single  letting  or  charging  shall  be  for  a 
longer  time  than  one  year  or  one  season.  With  respect  to  tliis 
question,  I  believe  the  Judges  are  unanimous,  and  I  will  not, 
therefore,  trouble  your  Lordships  with  any  further  explanation  of 
my  own  on  the  subject,  but  take  leave  to  say  that  I  concur  with 
tlie  view  of  it  which  has  been  already  expressed  to  you  at  large  by 
my  brother  Bramwell. 

As  to  the  second  of  your  Lordsliips'  questions,  I  am  of  opinion 
that  the  special  case  does  not  disclose  a  breach  of  the  covenant  not 
to  charge  or  encumber  the  theatre  or  any  part  thereof.  The  words 
of  the  covenant  are  that  the  lessee  shall  not  ^^  charge  or  encumber 
the  said  tiieatre  by  mortgaging  the  same,  or  granting  any  rent 
charges  or  any  other  encumbrance  or  encumbrances  thereof  what- 
soever." It  appears  on  the  special  case  that  judgments  were 
signed  and  registered  on  warrants  of  attorney  given  by  the  lessee 
to  secure  money  advanced  to  him,  and  the  defeasances  of  some  of 
those  warrants  expressly  authorised  judgments  to  be  immediately 
entered  up  and  registered.  On  the  part  of  the  appellant  it  is  con- 
tended, not  only  that  the  judgments  when  so  signed  and  registered 
constituted  an  encumbrance  (of  which,  I  think,  no  doubt  can  be 
entertained),  but  also  tliat  the  lessee,  by  putting  it  into  the 
*  724  power  of  •  his  creditor  so  to  sign  and  register  the  judg- 
ments, had  broken  the  covenant  by  ^'  granting  an  encum- 
brance." But  I  am  of  opinion  that  this  is  not  so  ;  for  that  when 
the  covenant  speaks  of  ^^  granting  any  rent  chaise  or  other  encum- 
brance," it  means  to  prohibit  encumbrances  which  will  be  imme- 
diately fastened  on  the  estate  by  force  of  some  grant  or  other  act 
of  the  lessee,  and  not  the  doing  of  acts  like  giving  these  warrants 
of  attorney,  which  may  or  may  not  end  in  becoming  encumbrances 
at  some  future  time,  according  to  the  course  which  the  creditor 
chooses  to  take.  It  is  plain  that  the  mere  giving  of  the  warrants  of 
attorney  cannot  constitute  the  grant  of  an  encumbrance.  They 
might  have  proved  wholly  inoperative,  by  reason  of  being  counter- 
manded by  death  before  any  judgment  was  entered,  or  the  creditor 
might  have  chosen  to  neglect  altogether  to  act  upon  them.    And 
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if  the  giving  of  the  warrants  of  attorney  is  not  a  grant  of  the 
encumbrance,  how  can  it  be  said  that  the  lessee  granted  it  at  all  ? 
It  is  plain  that  he  did  nothing  else  than  give  the  warrants ;  the 
encumbrance  was  effected  not  by  his  act,  but  bj  the  act  of  the 
creditor  in  signing  and  registering  the  judgment. 

With  respect  to  the  authorities,  the  case  most  relied  on  by  the 
plaintiff  in  error  was  Doe  v.  Carter.^  But  as  to  the  application  of 
that  decision  to  the  present  question,  I  beg  to  refer  your  Lordships 
to  the  judgment  of  the  Court  of  Exchequer  Cliamber  in  this  case,^ 
in  which  I  concurred,  and  to  which,  I  take  leave  to  say,  I  con- 
tinue to  adhere. 

As  to  your  Lordships'  third  question,  I  am  of  opinion  that  if  any 
breaches  of  the  covenants  occurred,  the  plaintiff  in  error  acquired 
a  ri^ht  of  re-entry  ;  for  I  think  the  proviso  in  the  lease  is  applici^ 
ble  to  a  breach  of  a  negative  as  well  as  a  breach  of  a  positive 
covenant. 

*  As  to  your  Lordships'  last  question,  I  am  of  opinion  *  725 
that  the  right  of  re-entry  (if  any)  was  waived  by  the  plain- 
tiff in  error  as  to  all  the  breaches  of  which  he  had  notice.  It  was 
established  as  early  as  PennanVs  Case^  that  if  a  lessor  after  no- 
tice of  a  forfeiture  of  the  lease  accepts  rent  which  accrued  after,  this 
is  an  act  which  amounts  to  an  affirmance  of  the  lease  and  a  dispen- 
sation of  the  forfeiture.  In  the  present  case  the  facts,  I  think, 
amount  to  this,  that  the  lessor  accepted  the  rent,  but  accompanied 
the  acceptance  with  a  protest  that  he  did  not  accept  it  as  rent,  and 
did  not  intend  to  waive  any  forfeiture.  But  I  am  of  opinion  that 
this  protest  was  altogether  inoperative.  As  he  had  no  right  at  all 
to  take  the  money  unless  he  took  it  as  rent,  he  cannot,  I  tiiink,  be 
allowed  to  say  that  he  wrongfully  took  it  on  some  other  account. 
And  if  he  took  it  as  rent,  Uie  legal  consequences  of  such  an  act 
must  follow,  however  much  he  might  desire  to  repudiate  them. 
But  those  legal  consequences  are  only,  I  apprehend,  that  the  lessor 
thereby  affirms  the  lease  and  dispenses  with  the  forfeitures  of  which 
he  then  had  notice.  The  distinction  has  been  long  established  be- 
tween conditions  which  are  collateral  and  those  which  are  annexed 
to  the  rent ;  that,  as  to  the  former,  notice  of  a  breach  is  material 
and  issuable.  The  reason  is  mentioned  in  the  first  resolution  in 
Pennant^ %  Cosbj  viz.  that  if  it  were  otherwise  the  lessee  might  take 

»  8  T.  R.  300.  •  S  Rep.  64  a. 
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advantage  of  his  own  fraud  ;  for  he  might  purposely  commit  an 
act  of  forfeiture  so  secretly  and  so  near  the  day  on  which  the  rent 
is  to  be  paid  as  that  it  should  be  impossible  for  the  lessor  to  come 
to  the  knowledge  of  it. 

Mb.  Justice  Erle.  — I  answer  your  Lordships'  first  question  in 
the  negative.    The  covenantor  did  not  charge  or  dispose  of  any 

boxes  for  any  longer  period  than  one  year  or  season. 
*  726  *  The  facts  are,  that  the  covenantor  in  December,  1851, 
charged  and  disposed  of  certain  boxes  to  Brandus  for  one 
year  from  1st  March,  1852,  and  on  the  1st  August,  1852,  he 
charged  and  disposed  of  the  same  boxes  to  Hughes  for  one  year 
from  1st  February,  1853.  Neither  of  these  instruments  of  charge, 
taken  by  itself,  created  a  forfeiture,  as  there  is  no  covenant  against  * 
granting  leases  commencing  infuturo^  nor  against  granting  leases 
in  reversion,  nor  against  granting  leases  that  would  not  expire 
within  a  year  from  the  making  thereof,  provided  the  term  granted 
did  not  exceed  a  year  or  season.  Tlie  plaintiff  contends  that  the 
covenant  was  intended  to  prevent  an  anticipation  of  the  profits, 
and  to  make  the  receipts  of  each  year  applicable  to  the  expenses 
thereof.  Probably  it  may  be  so,  but  no  such  intention  is  expressed. 
The  prohibition  in  literal  terms  is  against  a  longer  term  than  a 
year  or  season,  and  neither  of  the  grants  in  question  violates  that 
prohibition.  There  is  no  pretence  for  saying  that  the  two  grants 
were  intended  to  be  a  colourable  compliance,  though  a  substantial 
breach  of  the  covenant. 

If  the  substance  of  the  covenant  is  regarded,  the  lessee  has  sub- 
stantially complied  with  it.  All  grants  are  operative  only  for  the 
opera  season,  —  the  time  during  which  the  theatre  remains  closed 
is  of  no  importance.  The  grant  to  Brandus  is  in  effect  for  the 
opera  season  of  1852  ;  and  almost  at  the  close  of  that  season  the 
grant  to  Hughes  for  the  season  of  1853  is  made.  If  the  seasoa 
for  1852  had  been  over  when  the  grant  to  Hughes  was  made,  the 
plaintiff  could  not  in  reason  contend  that  there  was  a  breach,  as 
there  would  be  no  charge  or  disposition  for  a  longer  period  than  a 
season,  although  for  longer  tlian  a  year.  The  covenant  has  tims 
been  substantially  complied  with,  and  I  cannot  find  a  clear  violation 
of  the  literal  meaning  of  the  words  ;  I  therefore  answer  this  ques* 
tion  in  the  negative. 

I  answer  the  second  question  in  the  negative.      No  direct 
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« 

*  charge  or  encumbrance  was  created,  nor  was  any  indirect  *  727 
power  given  of  charging  by  a  judgment  coupled  with  an 
intention  on  the  part  of  the  covenantor  that  it  slionld  be  used  for 
the  purpose  of  charging,  so  that  the  covenant  might  be  apparently 
complied  with,  and  really  broken,  as  was  the  case  in  Doe  d.  Mitch- 
iman  v.  Carter.^ 

As  my  answer  to  tlie  first  two  questions  is  in  the  negative,  the 
third  question  does  not  arise.  If  either  had  been  answered  in  the 
affirmative,  the  answer  to  the  third  question  would  be  affirmative 
also. 

The  fourth  question  does  not  arise  for  the  same  reason.  If  it 
had  arisen,  the  lessor  waived  all  the  breaches  that  he  had  notice  of 
when  lie  accepted  a  payment  of  rent  accruing  after  notice,  and 
if  he  had  notice  of  several  breaches  of  one  covenant  and  waived 
them  all,  and  afterwards  discovered  another  breach  of  the  same 
covenant,  not  differing  in  circumstances  from  the  breaches  which 
he  had  waived,  I  think  the  waiver  would  extend  to  such  a  breach, 
though  unknown  at  the  time  of  waiver. 

Mr.  Justice  Wightman.  —  With  respect  to  the  first  question 
proposed  by  your  Lordships,  I  am  of  opinion  that  the  special  case 
does  not  disclose  a  breach  of  the  covenant  not  to  grant,  let,  or 
otherwise  dispose  of  any  of  the  boxes  or  stalls  of  the  theatre  for 
any  longer  period  than  one  year  or  one  season.  My  reasons  for 
this  opinion  are  the  same  as  those  given  by  both  the  Courts  below 
upon  this  point,  and  I  therefore  will  not  repeat  them. 

The  second  question  put  by  your  Lordships  is  one  of  consider- 
able difficulty,  but  after  much  consideration  I  have  come  to  the 
conclusion  that  the  special  case  does  disclose  a  breach  of 
the  covenant  not  to  charge  or  encumber  the  *  theatre,  or  *  728 
any  part  thereof,  and  I  therefore  answer  that  question  in 
the  affirmative.  The  judgments  upon  the  several  warrants  of  at- 
torney mentioned  in  the  case,  when  entered  up  and  registered, 
have,  by  the  13th  section  of  the  1  &  2  Vict.  c.  110,  tlie  same  effect 
as  a  charge  upon  the  theatre,  as  if  the  person  against  whom  the 
judgment  is  entered  up  had  had  power  to  charge  it,  and  had  by 
writing  under  his  hand  agreed  to  cliarge  it,  with  the  amount  of  the 
judgment  debt  and  interest.  But  though  the  judgment  is  a  charge 
upon  the  theatre,  it  is  not  a  breach  of  the  covenant  unless  it  be  a 
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charge  by  the  lessee  granting  a  rent  charge  or  other  encumbmnce. 
The  only  act  done  by  the  lessee  is  the  giving  warrants  of  attorney 
to  confess  judgments,  which  warrants  are  in  themselyes  neiJier 
charges  nor  encumbrances,  but  the  judgments  which  the  creditors 
are  enabled  to  sign  by  means  of  them  are.  If  the  lessee  had  gi^ea 
to  a  bond  fide  creditor  a  promissory  note  payable  on  demand,  upon 
which  an  action  had  been  brought,  and  tlie  lessee  having  no  de- 
fence had  given  a  cognovit  upon  which  judgment  had  been  signed, 
or  had  suffered  a  judgment  by  default,  could  he  be  said  to  have 
granted  an  encumbrance  upon  his  leasehold  property  within  die 
meaning  of  such  a  covenant  as  that  in  question?  I  think  not; 
and  the  case  would  fall  within  the  principle  of  the  first  decision  in 
the  case  of  Doe  d.  MUchinson  v.  Carter. 

But  it  is  urged  that  the  defeasances  to  the  warrants  of  attoniey, 
and  in  particular  to  that  of  the  2d  of  November,  1852,  show  ibat 
the  object  of  the  lessee  was  to  create  a  charge  upon  the  theatre  by 
giving  those  warrants  of  attorney.  The  defeasance  to  the  warrant 
of  attorney  of  the  2d  of  November  recites  the  debt  to  the  creditor 
upon  an  overdue  bill  of  exchange,  and  that  the  debtor  (Lumley) 
had  become  party  to  an  indenture  for  securing  payment  of  tlie 
debt  for  which  the  bill  had  been  given,  and  then  states 
*  729  *  that  the  warrant  of  attorney  is  made  and  given,  and  die 
judgment  to  be  entered  up  thereon  forthwith  is  intended  as 
a  collateral  security  with  the  indenture  for  further  securing  pay- 
ment of  the  debt  and  interest  from  the  time  the  bill  was  due,  and 
that  judgment  shall  be  forthwith,  or  at  such  time  hereafter  as  the 
creditor  shall  think  fit,  entered  up  under  the  authority  of  the  said 
warrant  of  attorney  and  be  registered,  and  that  it  shall  be  lawful 
for  the  creditor  immediately  to  issue  execution.  Judgment  was 
signed  on  this  warrant  of  attorney  on  the  4th  of  November,  1852, 
and  registered  on  the  5th.  By  this  warrant  of  attorney  and  de- 
feasance, Lumley  (the  lessee  of  the  theatre)  authorised  the  creditor 
to  enter  up  judgment  forthwith,  and  issue  execution  immediately; 
and  as  the  judgment,  when  signed,  was  by  his  authority  and  widi- 
out  any  action  brought,  the  effect  was  the  same  in  charging  die 
theatre  as  if  the  lessee  had  directly  and  in  terms  granted  an  en- 
cumbrance upon  it ;  and  I  am,  upon  the  whole,  of  opinion,  diat 
giving  a  reasonable  construction  to  the  term  ^^  grant,"  as  used  by 
the  parties  to  the  lease,  Lumley  did  voluntarily  create  a  charge 
upon  the  theatre,  which  operated  as  a  grant  of  an  encumbrance 
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within  the  meaning  of  the  covenant.  As  I  am  of  opinion  that 
there  has  been  a  breach  of  the  covenant  not  to  charge  or  encumber 
the  theatre,  I  am  also  of  opinion  the  plaintiff  acquired  a  right  of 
re-entry  under  the  proviso  for  re-entry  in  case  of  breach  of  cove- 
nant. And  I  therefore  answer  your  Lordships'  Uiird  question  in 
the  affirmative. 

In  answer  to  the  fourth  question  proposed  by  your  Lordships,  I 
am  of  opinion  that  the  right  of  re-entry  was  waived  by  the  plain- 
tiff in  error.  Acceptance  by  a  landlord  of  rent  accruing  due 
from  a  tenant,  after  knowledge  by  the  landlord  of  a  breach  of  cov- 
enant by  the  tenant,  wliicli  gives  the  landlord  a  right  of  re- 
entry on  the  ground  of  a  condition  *  broken,  amounts  to  a  *780 
waiver  of  the  right  to  re-enter,  as  it  is  in  effect  an  admis- 
sion that  the  tenant  held  rightfully  as  such  at  the  time  the  rent 
accrued.  If  it  be  necessary  to  cite  any  authority  for  this  position, 
I  may  refer  to  OreevCB  Case} 

In  the  present  case  Mr.  Martelli  (who  represented  the  plaintiff) 
was  aware  at  the  time  he  received  the  rent  due  at  Michaelmas, 
1854,  that  the  plaintiff  claimed  a  right  to  re-enter  by  reason  of  the 
warrants  of  attorney  and  judgments  being,  as  alleged,  grants  of 
encumbrances  within  the  meaning  of  the  condition  hi  the  lease. 
He  knew  that  that  condition  had  been  broken,  and  accepted  rent 
accruing  due  after.  It  is  true  that  he  insisted  upon  receiving  it, 
not  as  rent,  but  as  compensation  for  occupation  ;  but  he  was  told 
by  Mr.  Barnes,  who  paid  it,  that  he  must  either  take  it  as  rent  or 
leave  it.  He  chose  to  take  it,  but  in  that  case  is  bound  to  take  it 
as  it  was  paid  ;  or,  if  he  objected  to  the  terms  on  which  it  was 
offered  as  payment,  he  should  have  refused  it.  I  therefore  answer 
your  Lordships'  fourth  question  in  the  affirmative. 

Mb.  Justicb  Colemdoe.  —  My  Lords,  in  answer  to  your  Lord- 
ships' first  question,  I  think  that  the  special  case  discloses  no 
breach  of  the  covenant  therein  referred  to.  It  appears  to  me  that 
that  covenant  contemplates  the  period  for  which,  by  the  operation 
of  any  grant,  sub  lease,  or  other  instrument,  the  box  or  stall  should 
be  bound,  not  the  time  at  which  such  grant,  sub-lease,  or  other 
instrument  should  be  made  ;  and  I  think  further,  that,  apart  from 
fraud  or  colour,  the  granting  of  successive  leases  of  the  same 
box  to  the  same  tenant  would  not  occasion  a  breach,  although 

^  Cro.  Eliz.  S. 
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these  leases,  or  some  of  them,  might  be  in  existence,  the 
*781  terms,  however,  under  them  *not  running  at  the  same  time. 
This  last  is,  indeed,  but  a  corollary  from  the  former  propo- 
sition. As  I  have  been  allowed  to  read  my  brother  Bramwell's 
answer  to  this  question,  and  agree  to  his  reasons  as  well  as  his 
conclusions,  I  think  it  better  to  refer  to  them,  and  adopt  them  as 
my  own. 

I  have  had  more  difficulty  in  settling  my  mind  as  to  your  Lord- 
ships' second  question,  and  it  is  only  with  some  remaining  doubts 
that  I  answer  that  the  special  case  does  not  now  seem  to  me  to 
disclose  a  breach  of  the  covenant  not  to  charge  or  encumber  the 
theatre  or  any  part  thereof.  The  covenant  in  question  is  —  [his 
Lordship  read  it].  This  follows  on  the  covenant  not  to  underlet 
or  assign  without  the  license  and  consent  in  writing  of  the  lessor. 
The  two  may  be  considered  as  branches  of  one  entire  covenant,  and 
perhaps  the  condition  of  a  license  from  the  lessor  may  attach  to 
both,  which  would  help  to  the  construction  I  give  to  the  part  now 
under  consideration.  But  whether  this  be  so  or  not,  I  think  that 
this  branch,  as  well  as  the  other,  contemplates  only  acts  done  by 
the  lessee  and  their  direct  consequences.  As  the  lessee  must  grant 
the  mortgage  and  the  rent  charge  in  order  to  break  the  covenant, 
so  he  mu&t  grant  the  encumbrance.  It  must  be  the  direct  conse- 
quence of  some  act  of  his  that  the  term  is  to  be  encumbered.  To 
adopt  my  brother  Bramwell's  language,  his  act  must  be  the  caiua 
catiaans  of  the  encumbrance,  not  merely  the  causa  sine  qu4  nan. 
If  his  act  may  be  complete,  and  yet  no  encumbrance  be  created, 
then  he  cannot  be  said  by  his  act  to  have  granted  the  encum- 
brance. 

Thus  far  I  proceed  with  considerable  confidence.  My  doubts 
arise  upon  the  application  of  this  principle  of  construction  to  the 
warrant  of  attorney  granted  by  Lumley  to  Hughes  on  the  6th  of 
October,  1852,  and  its  defeasance.  By  the  defeasance  it 
*  732  appears  that  the  warrant  was  given,  *  and  the  judgment  to 
be  entered  up  thereon  was  intended  as  a  concurrent  security 
with  others,  which  were  by  way  of  mortgage,  for  the  payment  of  a 
sum  of  290Z.  then  advanced,  on  a  future  day  named,  and  interest 
in  the  mean  time,  and  that  judgment  should  be  entered  up  forth- 
with, or  at  such  time  as  Hughes  should  please,  and  should  be 
registered,  but  execution  stayed  until  the  happening  of  a  default  in 
payment  on  a  day  named.    Judgment  was  entered  up  in  October, 
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and  subsequently  registered,  both  in  the  Common  Fleas  Registry 
and  iu  the  Middlesex  Kegistry.  The  judgment  so  entered  up  and 
registered  clearly  operated  as  a  charge  on  the  theatre,  and  on  the 
terms  under  the  1  &  2  Vict.  c.  110,  §§  13  and  19.  But  are 
the  signing  the  judgment  and  the  registering  it  the  acts  of  Lumley 
or  of  Hughes  ?  Simply  to  allow  judgment  to  be  signed  for  an  ad- 
mitted debt  is  no  more  to  grant  an  encumbrance  on  the  debtor's 
property,  iu  the  sense  of  a  covenant  against  such  granting,  than  to 
contract  the  debt,  and  after  a  hopeless  and  unconscientious  litiga- 
tion to  have  the  judgment  pronounced.  In  both  cases  the  same 
result  must  equally  have  been  within  the  contemplation  of  the  bor- 
rower. So,  again,  to  consent  that  the  judgment,  when  entered  up, 
shall  be  registered,  is,  iu  truth,  to  do  nothing.  Without  the  con- 
sent of  the  borrower  the  lender  would  have  the  same  power  to  do 
the  act  as  with  it.  Whether  he  will  sign  the  judgment  or  not,  and 
when  signed,  whether  he  will  register  it  or  not,  depends  on  the 
election  of  the  lender,  and  the  only  really  effective  part  in  this 
clause  of  the  defeasance  is  the  restraint  upon  the  lender  as  to  , 
issuing  execution  on  the  judgment. 

In  the  judgment  of  the  Court  of  Queen's  Bench,  in  which  I  cer- 
tainly concurred,  it  is  said,  that  ^^  the  defeasance  shows  the  pur- 
pose, that  it  should  be  done  by  Lumley's  authority,  which  amounts 
to  a  charge  or  encumbrance  within  the  meaning  of  the 
covenant."  The  thing  to  be  done  here  *  referred  to  is  the  *  783 
appearing  and  confessing  an  action  ;  but  it  is  admitted  just 
before,  that  a  mere  warrant  to  secure  a  just  debt  would  be  no 
breach  of  the  covenant,  '^  though  it  would  lead  eventually  to  the 
lease  being  taken  in  execution."  Upou  reconsideration  I  think 
that  the  difference  between  an  ordinary  warrant  and  the  one  now 
iu  question  is  nominal  and  apparent  only.  A  purpose  is  expressed 
which  else  would  be  implied,  and  a  permission  given  which  could 
not  be  withheld,  and  which  operates  nothing,  because  the  law 
would  have  conferred  the  same  right  without  the  concession  of  the 
party. 

In  answer  to  your  Lordships'  third  question,  I  should  be  of 
opinion  that  a  right  of  re-entry  would  have  been  acquired,  by  rea- 
son of  each  of  the  above-considered  breaches,  if  I  were  wrong  in 
the  answers  I  have  given  to  your  Lordships'  former  questions,  or 
either  of  them. 

In  answer  to  your  Lordships'  last  question,  I  am  of  opinion 
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that  the  riglit  of  re-entry,  if  any,  was  entirely  waived  by  the  plain- 
tiff; or  perhaps,  speaking  more  accurately,  that  the  plaintiff 
estopped  himself  from  insisting  on  it ;  and  I  found  this  entirely  on 
the  special  circumstances  disclosed  in  the  special  case,  not  contra- 
vening any  of  the  principles  of  law  relied  on  by  those  who  main- 
tain a  contrary  opinion.  On  this  ground  I  think  no  distinction  is 
to  be  made  between  breaches  which  Martelli,  whom  I  take  to  rep- 
resent the  plaintiff,  actually  knew  of,  and  those  which  he  did  not, 
because  the  substantial  question  between  him,  on  the  one  liand, 
and  Barnes,  representing  the  defendant,  on  the  other,  was  this. 
Will  you  accept  this  payment  as  rent,  and  thereby  acknowledge  an 
existing  lease,  or  not  ?  Now,  this  question  being  raised,  where  it 
is  clear  that  Martelli  considered  that  tiiere  were  one  or  more 

grounds  on  which  a  right  of  re-entry  might  be  insisted  on, 
*  784    *  and  knew  that  Barnes  meant  to  pay  nothing  unless  it 

should  be  accepted  so  as  to  set  up  that  lease  as  good  ag^nst 
all  such  rights,  I  think  if  he  did  accept  the  payment  in  such  a  way 
as  to  waive  any  rights,  it  must  be  taken  tliat  the  acceptance  would 
waive  all.  In  effect,  Barnes  says,  I  will  only  pay  on  the  footing  of 
this  being  a  good  lease  against  all  rights  of  re-entry,  how  many 
soever  they  may  be  ;  and  if  he  had  said  this  in  terms,  and  Martelli 
without  more  had  accepted  the  payment,  he  certainly  could  not 
have  said  afterwards,  ^^  I  may  still  re-enter,  because  though  I  knew 
of  some  breaches,  there  was  one,  or  it  may  be  more,  which  I  was 
ignorant  of."  The  question  then  is,  in  my  opinion.  Did  he  accept 
the  money  so  as  to  waive  any  single  breach  ?  Now  it  is  true  that  he 
protested  against  doing  so  when  he  took  up  the  money.  But  what 
were  tiie  previous  facts,  and  the  rights  of  the  parties,  and  what 
did  Martelli  do  ?  Barnes  produces  the  money,  there  is  a  discus- 
sion, Martelli  seeks  to  impose  a  condition,  Barnes  will  not  assent 
to  it,  and  says,  ^*  As  rent  you  must  take  the  money  or  leave  it." 
Martelli  says,  ^^  I  understand  your  meaning,"  and  takes  it;  protest- 
ing at  tiie  same  time  that  he  expressly  reserves  the  right  of  re- 
entry. These  are  the  facts,  and  what  were  the  rights  of  the  par- 
ties ?  The  money  was  the  property  of  Barnes ;  with  him  lay  the 
right  to  impose  the  terms  on  which  alone  Martelli  could  lawfully 
take  it ;  while  Martelli  might  insist  on  his  alleged  right  of  re- 
entry, or  he  might  take  the  money  and  waive  it ;  but  I  think  lie 
could  not  do  both,  take  the  money  on  the  taking  of  which  the  owner 
had  imposed  a  lawful  precondition^  and  yet  insist  on  the  right  of 
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re-entrj,  which  was  inconsistent  with  that  condition.     Considering 
the  term  imposed,  Martelli's  act  and  the  declaration  were  inconsist- 
ent with  each  other,  and  when  that  is  the  case,  the  former 
is  to  be  *  regarded  as  binding,  and  not  the  latter.     On  this    *  785 
ground,  shortly  stated,  I  answer  your  Lordships'  fourth 
question  in  the  affirmative. 

April  17. 

Lord  Crakworth,  after  fully  stating  the  case,  said;  With 
regard  to  the  first  alleged  breach  of  covenant  that  Lumley  would 
use  his  best  eudeavours  to  improve  the  Opera  House  for  the  pur- 
pose for  which  it  was  demised  to  him,  of  which  it  was  alleged 
there  was  a  breach  by  his  not  having  kept  it  open  in  the  seasons  of 
1853  and  1854,  your  Lordships  at  the  time  of  the  argument  inti- 
mated a  very  strong  and  decided  opinion  that  the  facts  warranted 
no  such  conclusion  ;  that  there  was  no  pretence  for  saying  that 
there  had  been  any  breach  of  the  covenant  upon  that  ground ; 
that  the  meaning  of  the  covenant  was,  that  he  should,  by  having 
proper  scenes,  and  by  having  the  house  properly  painted  and  kept 
in  order,  improve  the  house,  but  not  if  he  found  that  there  would 
be  no  benefit  in  opening  the  house  at  all ;  if  it  would  not  pay  the 
expenses  of  having  theatrical  representation  at  all,  that  he  should 
at  his  own  loss,  with  no  benefit  to  the  landlord,  keep  it  open  with- 
out any  corresponding  advantage.  Your  Lordships  expressed  so 
clear  an  opinion  upon  that  point  at  the  time  of  the  argument,  that 
your  Lordships  did  not  desire  even  to  hear  what  might  be  the 
opinions  of  the  learned  Judges  upon  it.  I  happen  to  know,  by 
communicating  with  them  at  the  time,  that  they  never  had  the 
slightest  doubt  upon  the  subject ;  but  your  Lordships  did  not  put 
any  question  to  them  upon  that  point. 

Your  Lordships  put  four  questions  to  the  learned  Judges,  and 
tliey  have  given  very  elaborate  opinions  in  answer  to  all  these 
questions.  They  all  say  that  in  their  opinion  there  was  no  breach 
of  the  first  covenant ;  that  is,  the  covenant  not  to  let  for 
more  than  one  year  or  one  season.  *  Seven  out  of  the  *  786 
nine  Judges  say  that  there  was  no  breach  of  the  second 
covenant,  that  is,  that  there  was  no  breach  of  the  covenant 
not  to  encumber.  Of  the  two  learned  Judges  who  consider 
that  there  was  a  breach  of  that  covenant,  one  thinks  that  the 
right  of  re-entry  which  accrued  in  consequence  of  that  breach, 
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was  waived  by  the  subsequent  acceptance  of  rent,  the  other  thinks 
that  there  was  no  waiver.  The  result,  therefore,  is  that  all  the 
Judges  but  one  are  of  opinion  that  the  judgment  was  rightly  givea 
for  the  defendants  below,  who  are  the  defendants  here.  Oue  of 
the  learned  Judges,  Mr.  Justice  Crompton,  who  thinks  not  only 
that  there  was  a  breach,  but  that  there  was  no  waiver,  is  of 
opinion,  in  opposition  to  the  other  eight  Judges,  that  the  plaintiff 
ought  to  have  judgment. 

My  Lords,  in  this  state  of  things  it  is  now  your  Lordships'  duty 
to  decide  in  the  first  place  upon  the  first  point,  upon  which  all  the 
learned  Judges  concur.  I  think  there  can  be  no  possible  doubt 
that  your  Lordships  will  at  once  accede  to  the  view  which  they 
took  on  that  subject.  This  is  a  question  as  to  the  forfeiture  of  a 
lease.  Tlie  covenant  is,  that  the  defendant,  tlie  lessee,  will  not 
underlease  any  of  the  boxes  or  stalls  for  more  than  one  year  or 
one  season.  Now  the  leases  in  question  which  were  considered  to 
be  breaches  of  that  covenant,  were  leases  which  were  entered  iiito 
in  the  month  of  August,  1852,  for  the  year  commencing  from 
February,  1853.  That  was  not  the  exact  form  of  all  of  them  ;  but 
that  statement  will  substantially  embrace  the  whole  question  as  to 
that  breach.  It  is  said  that  that  lease  is  a  breach  of  the  covenaut 
not  to  lease  for  more  than  one  year :  the  learned  Judges  tliiuk 
tliat  tliat  is  not  so. 

How  is  that  a  breach  of  the  covenant  not  to  lease  for  more  thaa 
a  year  ?  It  is  a  lease  for  only  one  year.  It  was  said  that 
*787  it  is  a  breach,  because  it  is  a  reversionary  lease;  *that 
where  there  is  a  power  to  lease,  although  nothing  is  said  of 
it  being  a  lease  in  possession,  by  implication  of  law  it  is  under- 
stood that  it  must  be  a  lease  in  possession.  But  this  is  not  a  lease 
under  a  power  which  the  party  could  not  execute  but  for  the  power; 
this  is  a  lease  by  a  party  having  an  absolute  interest,  I  might 
say  for  this  purpose  a  fee  simple,  though  it  is  only  a  long  term  of 
years.  He  has  an  interest  which  enables  him  to  grant  a  lease,  and 
it  is  a  covenant  in  restraint  of  his  ordinary  common  right  and  power 
arising  by  virtue  of  his  interest  in  the  property,  restricting  him  from 
doing  that  which  but  for  that  covenant  he  would  be  entitled  to  do. 
The  covenant  is  that  he  will  not  lease  for  more  than  a  year.  He 
has  not  leased  for  more  than  a  year ;  therefore,  he  has  not  in  terms 
broken  the  covenant.    I  doubt  whether  we  ought  to  go  beyond  that. 

But  it  was  said  that  that  construction  might  enable  the  party 
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entirely  to  defeat  the  primary  object  of  the  parties  to  this  cov- 
enant ;  I  do  not  think  it  is  so  at  all.  We  need  not  decide  what 
would  be  the  case  if  a  lease  had  been  made  to  a  party  for  one 
year,  and  then  again  at  the  same  time,  concurrently  with  that,  a 
lease  for  another  year  to  commence  at  the  end  of  the  first  year, 
and  so  on.  It  might  be  that  that  might  have  been  held  to  be  a 
lease  for  more  than  a  year,  although,  in  point  of  fact,  it  may  ap- 
pear to  be  otherwise.  That  is  not  the  question  which  we  have  to 
decide.  This  is  simply  a  question  whether,  either  in  form  or  in 
substance,  it  is  any  violation  of  the  covenant  to  have  made  a  lease 
which  was  to  endure  for  one  year,  and  one  year  only,  commencing 
at  the  begiiming  of  the  ensuing  season  ?  I  am  of  opinion  that  it 
was  not,  and  that  therefore  the  learned  Judges  are  quite  right ; 
indeed,  upon  this  part  of  the  case  no  possible  doubt  can  be  raised. 

The  second  alleged  breach  is  certainly  one  which  gives 
•  rise  to  somewhat  more  difficulty,  namely,  whether  the  *  788 
warrants  of  attorney  which  have  been  given  were  or  were 
not  a  breach  of  the  covenant  not  to  encumber.  The  warrants  of 
attorney  relied  upon  are  several.  In  the  first  place  there  was  a 
warrant  given  to  Hughes  on  the  25th  of  June,  1852,  to  confess 
judgment  for  a  sum  of  money,  being  the  amount  of  several  bills 
of  exchange  which  were  enumerated,  and  which  would  become 
due  on  certain  days  in  the  ensuing  months  of  August,  September, 
and  October ;  upon  that,  judgment  was  signed  and  duly  registered 
botli  in  the  Judgment  Office  and  also  in  the  county  of  Middlesex. 
There  was  another  warrant  of  attorney  in  the  following  month, 
the  29th  July,  1852,  for  22002.,  to  secure  10702.  on  the  30th  of 
September,  upon  wliicli  judgment  was  also  signed.  And  there 
was  another  upon  the  6th  of  October,  1852,  for  12,000/.,  to  secure 
60002.  And  there  were  also  several  Judges'  orders  that  are 
referred  to  in  the  case,  the  details  of  which  it  is  not  necessary  to 
mention.  They  are  merely  Judges'  orders,  I  think  from  twelve  to 
twenty  in  number,  to  secure  sums  of  money  for  which  Luniley 
bad  been  sued,  and  which  orders  had  l)een  given  (I  think  in  every 
case  it  is  so  stated)  after  issue  had  been  joined,  and  all  for  bond 
fde  debts. 

The  question  here  arises  upon  the  Act  1  &  2  Vict.  c.  110,  §  18, 
whether  these  instruments  do  or  do  not  amount  to  such  an  as- 
signment or  charge  of  the  property  as  to  constitute  a  breach  of 
the  covenant  not  to  encumber.     The  13th  section  of  that  Act 
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enacts — [his  Lordship  read  it].  The  question  is,  whether  a 
warrant  of  attorney  given  under  the  circumstances  stated  iu  this 
case,  namely,  b(md  fide  given  to  secure  debts,  and  nothing  niore 
being  stated  than  that,  does  or  does  not  amount  to  giving  an 
encumbrance  within  the  meaning  of  this  clause. 

This  is  a  point  which  has  been  several  times  of  late 

*  739    *  under  discussion,  —  I  have  more  than  once  in  the  dis- 

charge of  my  official  duties  had  occasion  to  consider  it, — 
and  I  confess  it  is  a  point  upon  which  I  have  very  often  had  great 
difficulty  in  making  up  my  mind,  but  in  the  result  I  still  adhere 
to  the  opinion  wliich  I  expressed  in  this  House  two  or  three  years 
ago,  in  the  case  of  Lane  v.  Harloch}  This  is  a  point  upon  which 
it  is  impossible  to  state  any  abstract  rule  that  shall  govern  every 
case ;  but  I  am  of  opinion,  as  I  there  stated,  that  simply  giving  a 
warrant  of  attorney,  if  it  is  bond  fide  given  to  secure  a  debt  which 
the  party  might  recover  by  process  of  law,  and  in  respect  of  which 
if  the  debtor  does  not  give  a  warrant  of  attorney,  the  creditor  will 
recover  judgment  adversely ;  in  such  a  case  a  warrant  of  attorney 
given  hi  order  to  avoid  the  expense  of  law  proceedings,  is  not  a 
charge  within  the  meaning  of  that  statute.  But  if  a  person,  not 
having  a  power  of  assigning  or  charging  the  property,  gives  a 
warrant  of  attorney  with  a  view  to  evade  that  restriction  which  is 
imposed  upon  him,  then  the  circumstances  may  be  such  as  to 
make  it  amount  to  a  charge  or  encumbrance,  or  at  least  to  estop 
him  from  saying  that  it  is  not  a  charge  or  encumbrance  to  all 
intents  and  purposes. 

The  distinction  is  admirably  illustrated  by  the  case  of  Doe  d. 
Mitchin^on  v.  Carter^  in  which  the  principle  was  elucidated  in 
both  its  aspects,  for  in  the  first  instance  there  had  been  an  eject- 
ment brought,  and  there  it  was  found  that  a  person  wlio  was 
restrained  from  assigning,  had  given  a  warrant  of  attorney.  The 
Court  of  King's  Bench,  after  a  long  argument,  held  that  that  did 
not  amount  to  a  breach  of  the  restriction  against  his  charging  the 

property.    He  could  not  help  his  creditors  bringing  an  action 

*  740   *and  recovering  judgment,  and  if  he,  to  save  tlie  expense 

and  vexation  and  delay  of  an  action,  gave  a  warrant  of 
attorney  in  order  to  close  the  proceedings  at  once,  the  Court  held 
that  he  might  lawfully  do  that  in  order  to  arrest  the  legal  conse- 
quences, and  that  therefore  that  was  no  breach.    But  a  second 

»  5  H.  L.  Cas.  680,  598.  •  S  T.  R.  57,  800. 
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ejectment  was  afterwards  brought,  in  which,  I  think  upon  a 
special  verdict,  it  was  found  that  the  lessee  wishing  to  assign  tlie 
property  entered  into  a  compact  with  a  person  to  whom  it  was  to 
be  assigned,  and  because  he  could  not  do  that  per  directum^  he 
gave  a  warrant  of  attorney  which  would  enable  the  other  to  take 
it  in  execution.  When  that  second  verdict  came  to  be  considered^ 
the  Court  of  Queen's  Bench  held  that  that  entirely  varied  the 
case,  and  under  those  circumstances  the  warrant  of  attorney  was 
held  to  be  a  breach  of  the  covenant  or  restriction  not  to  assign, 
and  judgment  was  given  accordingly. 

Now,  applying  that  principle  to  the  present  case,  in  advising 
your  Lordships,  I  am  required  to  say  whether  there  is  upon  the 
face  of  this  special  case  any  thing  which  ought  to  satisfy  your 
Lordships  that  the  giving  of  this  warrant  of  attorney  was  a  con- 
trivance by  Mr.  Lumley  to  affect  an  assignment,  which  he  could 
not  affect  directly.  Being  so  called  upon,  I  say  that  I  think  there 
is  nothing  to  warrant  any  such  conclusion.  In  the  first  place, 
although  it  is  stated  that  it  was  known  to  the  creditor,  Mr.  Hughes, 
that  Mr.  Lumley  was  the  lessee  of  the  Opera  House,  I  do  not  find 
it  anywhere  distinctly  stated  that  that  was  the  moving  cause  on 
his  part ;  but  it  would  be  necessary  to  show,  not  merely  that  it 
was  the  moving  cause  on  his  part,  but  that  it  was  known  to  Lumley 
that  he  had  not  the  power  to  assign,  and  that  he  gave  this  warrant 
of  attorney  for  the  purpose  of  enabling  him  to  do  that  which  he 
could  not  do  according  to  the  terms  of  his  lease  ;  I  think, 
when  we  look  •  at  what  occurred  afterwards,  it  is  perfectly  *  741 
clear  that  that  was  not  the  meaning  of  the  parties,  and 
that,  in  point  of  fact,  no  proceedings  have  ever  been  adopted  in 
order  to  get  possession  of  the  Opera  House.  The  warrants  of 
attorney  remain  just  as  they  were,  the  property  of  Mr.  Hughes ; 
whether  they  have  been  paid  or  not  is  not  stated.  It  does  not 
appear  that  the  Opera  House  was  at  all  transferred  from  the  one 
party  to  the  other ;  it  remains  just  as  it  was ;  and  therefore  upon 
this  point  I  am  inclined  most  strongly  to  advise  your  Lordships  to 
concur  in  the  opinions,  not  unanimous,  but  the  opinions  of  seven 
out  of  the  nine  of  the  learned  Judges  who  heard  the  case,  and  I 
accordingly  move  that  your  Lordships  should  give  judgment  for  the 
defendants  in  error. 

LoBD  Wensleybale.  —  My  Lords,  I  have  no  difficulty  in  con- 

[  666  ] 


*741  GASES  IN  THE  HOUSE  OF  LORDS. 

curring  in  the  advice  which  has  just  been  given  by  my  noble  and 
learned  friend ;  and  I  have  very  little  to  add  to  the  reasons  which 
he  has  given  for  that  advice.  [His  Lordship  stated  the  facts  of 
the  case.] 

Tiiere  is  no  necessity  for  me,  in  the  view  that  I  take  of  this  case, 
to  offer  any  opinion  upon  any  question  of  fact.  The  points  for 
your  Lordships'  decision  are  entirely  questions  of  law.  There  are 
three  covenants  contained  in  the  lease  which  are  alleged  to  have 
been  broken.  Upon  the  first  covenant,  that  which  relates  to  the 
improvement  of  the  house  for  theatrical  exhibitions,  and  the  breach 
of  which  is  alleged  to  be  the  not  opening  of  the  house  in  the  year 
1858,  it  is  quite  out  of  the  question  to  say  that  that  covenant  has 
been  broken. 

As  to  the  next  covenant,  it  appears  to  me  that  Lumley  did  not 
grant  any  lease  for  a  longer  term  than  one  year  or  season. 
*  742  He  granted  a  term  e  futuro;  and  the  Court  of  Queen's 
Bench,  the  Court  of  Exchequer  Chamber,  and  all  the 
learned  Judges,  in  the  opinions  they  have  given  to  us,  are  unani- 
mous that  there  was  no  breach  of  that  covenant.  In  that  I  entirely 
agree. 

The  third  covenant  raises  a  more  important  question.  The 
breach  alleged  of  that  covenant  was,  that  Lumley  did  grant  an  en- 
cumbrance by  giving  a  warrant  of  attorney  to  enter  up  judgment ; 
that  by  virtue  of  that  warrant  of  attorney  judgment  was  entered 
up  ;  whereby,  as  it  is  said,  he  committed  a  breach  of  the  covenant 
by  charging  the  theatre.  The  Court  of  Queen's  Bench  in  the 
unanimous  opinion  which  was  delivered  by  Lord  Campbell,  held 
that  that  was  a  breach  of  the  covenant  to  encumber ;  that  every 
man  must  be  considered  as  contemplating  the  result  of  his  acts ; 
that  if  Lumley  gave  a  warrant  of  attorney,  and  the  effect  of  that 
warrant  of  attorney  was,  under  the  recent  Act  of  Parliament 
(the  1  &  2  Vict.,  c.  110),  that  upon  that  the  property  would  be 
charged  exactly  in  the  same  way  as  if  he  had  himself  given  an 
equitable  charge  upon  it,  he  must  *be  considered  to  have  oontem- 
plated  that  result,  and  that,  therefore,  it  was  a  breach  of  that 
covenant.  That  was  the  opinion  which  the  Court  of  Queen's 
Bench  expressed  upon  it. 

On  the  writ  of  error  to  the  Court  of  Exchequer  Chamber,  that 
Court  formed  a  different  conclusion.  The  Judges  there  were 
unanimously  of  opiniou  that  there  was  not  a  charging  within  the 
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terms  of  this  covenant ;  and  I  agree  entirely  in  the  view  which 
tliey  took,  because  if  we  look  at  the  terms  of  the  covenant,  it  is  not 
a  covenant  that  he  will  do  nothing  whereby  the  estate  may  be  en- 
cumbered, but  it  is  a  covenant  that  he  will  not ''  charge  or  encum- 
ber the  theatre  or  the  term  hereby  granted  by  mortgaging  the 
same " ;  that  is  a  direct  charge ;  "  or  by  granting  any  rent 
charges '';  that  is  also  a  direct  charge;  or  by  granting  "any 
other  encumbrance  or  encumbrances  whatsoever."    That 

*  clearly  means  the  same  as  the  former  words  of  the  same  *  748 
nature,  that  he  will  not  grant  any  direct  charge  or  encum- 
brance. If  the  terms  of  the  covenant  were  that  he  would  do  no 
act  whereby  the  property  should  become  encumbered,  then  there 
is  no  doubt  that  he  would  be  guilty  of  a  breach  of  the  covenant  by 
giving  a  warrant  of  attorney,  which  by  the  operation  of  the  1  & 
2  Vict.,  c.  110,  might  cause  an  encumbrance  upon  the  theatre. 
The  argument  noscilur  a  sociis  applies  here,  and  it  is  perfectly  clear 
that  all  that  the  parties  meant  to  do  was  to  guard  agaiust  the  direct 
encumbrance  upon  the  theatre. 

In  that  opinion  almost  all  the  Judges  concur.  Very  good  rea- 
sons have  been  assigned  by  Mr.  Baron  Watson,  Mr.  Baron  Bram- 
well,  and  Mr.  Justice  Williams,  which  are  pretty  much  to  the 
same  effect  as  I  have  stated,  for  construing  that  covenant  to  be 
preventive  of  a  direct  charge.  It  is  very  true  that  Mr.  Justice 
Crompton,  for  whose  opinions  I  have  the  greatest  respect,  and  Mr. 
Justice  Erie,  have  taken  a  different  view.  They  have  adhered  to 
the  opinion  that  they  expressed  in  the  Court  of  Queen's  Bench ; 
Mr.  Justice  Coleridge  has  altered  his  opinion,  and  concurs  with 
the  great  majority  of  the  Judges  iu  thinking  that  this  covenant  has 
not  been  broken. 

That  disposes  of  this  question.  If  there  has  been  no  breach  of 
the  covenant,  it  is  quite  unnecessary  to  consider  the  other  part  of 
the  case.  One  argument  was,  that  although  by  the  terms  of  the 
lease  the  right  of  re-entry  is  reserved,  that  did  not  apply  to  a 
breach  of  this  covenant.  It  is  unnecessary  to  say  any  thing  more 
upon  that.  I  am  clearly  of  opinion  that  it  does  apply  to  every 
breach  of  this  covenant,  as  well  to  this  as  to  every  other  breach  of 
covenant,  and  in  that  opinion  all  the  Judges  who  have  been  con 
suited  upon  the  subject  concur. 

With  respect  to  the  question  upon  which  there  was  a 

*  division  of  opinion  among  the  Judges,  Mr.  Justice  Cromp-   *  744 
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ton  thinking  one  way  and  the  rest  of  the  Judges  anoth  r, 
that  if  there  had  been  a  breach  of  covenant  it  was  waived  by  what 
took  place  between  Mr.  Lyon,  the  solicitor  for  the  defendant,  and 
Mr.  Martelli,  the  agent  for  the  plaintiff,  it  is  quite  unneoessary  for 
the  decision  of  this  case  to  give  any  opinion  upon  it.  I  will  only 
state,  that  I  do  not  wish  the  opinion  of  those  Judges  who  thought 
the  breach  was  waived  to  go  forth  with  my  apparent  sanction.  I 
certainly  have  very  considerable  doubt  whether  they  are  right  in 
coming  to  that  conclusion.  It  depends  upon  the  construction  that 
is  to  be  put  upon  what  took  place  between  Mr.  Martelli  and  Mr. 
Barnes,  whether  it  was  really  the  giving  of  a  sum  of  money  and  the 
receipt  of  that  money  as  rent.  The  Judges  below  and  those  who 
have  given  an  opinion  to  your  Lordships,  thought  that  the  rule  of 
Mlutio  accipitur  in  modo  solventio  would  give  a  key  to  the  answer. 
But  I  cannot  myself  say  that  I  feel  quite  satisfied  as  to  such  rule 
being  properly  applicable  to  this  case.  Looking  at  all  that  took 
place  between  Mr.  Martelli  and  Mr.  Barnes,  I  think  it  is  a  ques- 
tion whether  the  transaction  amounted  to  a  payment  and  receipt  of 
money  in  satisfaction  of  rent ;  certainly  the  conduct  of  both  parties 
leads  me  to  suppose  that  such  cannot  be  regarded  as  being  the  real 
result  of  the  whole  transaction,  as  Mr.  Barnes  did  not  re-demand 
the  money  when  Mr.  Martelli  declared  he  would  take  it  only  as 
compensation.  That,  however,  is  a  question  of  fact,  not  of  law. 
I  doubt  whether  I  should  come  to  the  same  conclusion  ;  but  it  is 
totally  unnecessary  to  the  decision  of  this  case ;  I  only  advert  to  it 
that  it  may  not  be  supposed  that  the  above-quoted  rule  of  law  is 
to  be  considered  as  applicable  to  the  present  case ;  that  rule  is, 
that  if  a  person  has  two  debts,  and  money  is  paid  by  him,  the 

creditor  is  bound  to  apply  it  to  that  particular  debt  to  which 
*745    the  *  person  paying  the  money  chooses  to  apply  it.     I  am 

much  disposed  to  agree  with  Mr.  Justice  Crompton  in  his 
observation  as  to  the  application  of  the  rule  to  this  case.  But  it  is, 
as  I  observed,  quite  unnecessary  for  the  decision  of  this  case,  be- 
cause I  entirely  concur  with  my  noble  and  learned  friend,  and 
with  the  great  majority  of  the  learned  Judges  (all,  indeed,  except 
two),  that  looking  at  the  particular  terms  of  this  covenant,  what 
is  aimed  at  is  the  prevention  of  direct  encumbrances,  and  not  in* 
direct  encumbrances.  This  is  not  to  be  considered  as  a  direct  en* 
cumbrance.  If  it  could  have  been  shown,  as  was  done  in  the 
second  case  of  Doe  d.  Richard»on  v.  Carter ^  that  the  parties  sought 
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really  to  evade  the  terms  of  the  covenant,  that  they  really  meant 
to  charge  this  particular  lease  by  virtue  of  the  warrant  of  attorney, 
then  I  think  that  might  be  equal  to  an  actual  charging,  because 
this  might  be  regarded  as  merely  the  machinery  used  for  the  pur- 
pose of  carrying  the  intention  of  the  parties  into  effect.  But  there 
is  no  pretence  for  saying,  upon  tlie  evidence  disclosed  in  the  special 
case,  that  there  was  any  thing  of  that  nature.  It  appears  to  be 
quite  otherwise.  Nothing  was  intended  but  to  give  a  warrant  of 
attorney,  and  although  that  warrant  of  attorney  was  intended  to 
be  acted  upon,  yet  it  does  not  appear  that  the  parties  meant  to  use 
it  as  a  means  of  charging  the  theatre.  Therefore  I  agree  entirely 
in  the  opinion  of  my  noble  and  learned  friend  tliat  the  judgment 
of  the  Court  below  should  be  affirmed. 

Lord  CranWorth.  —  I  wi^h  to  add  to  what  I  said  before,  that  I 
desire  to  have  it  understood  that  I  give  no  opinion  at  all  to  your 
Lordships  as  to  the  waiver.  It  is  a  matter  upon  wliich  I  wish  to 
guard  myself,  because  I  have  not  very  attentively  looked 
*  into  that  part  of  the  case,  which,  in  my  view  of  the  case,  *  746 
it  became  unnecessary  to  do. 

Lord  Wenslbydale. — What  I  stated  upon  this  subject  was  to 
guard  against  the  supposition  that  I  entirely  concurred  in  the 
argument  used  by  the  learned  Judges  who  thought  that  there  was 
a  waiver.  It  seems  to  be  a  matter  of  fact,  rather  than  a  matter  of 
law  ;  and  I  am  not  quite  sure  that  I  should  have  come  to  the  con- 
clusion that  the  money  was  received  as  rent,  or  that  that  was  the 
effect  that  ought  to  be  ultimately  ascribed  to  the  transaction. 

Judgment  for  the  defendant  in  error  ^  with  costs. 


Lords'  Journals,  17th  April,  1858. 
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to  the  several  voters^  whether  thej  were  paid  really  and  hondfde 
for  travelling  expenses,  and  travelling  expenses  only,  or  whether 
they  were  paid  to  induce  them  to  give  their  votes."  It  is  true 
that,  in  Bayntun  v.  Cattle}  Mr.  Baron  Alderson  said :  '^  If,  indeed, 
the  voters  iiad  only  been  paid  their  actual  expenses,  tliere  exists  a 
difference  of  opinion  as  to  tlie  legality  of  such  expenses ;  others, 
and  probably  the  majority,  think  them  not  legal,  for  if  allowed 
they  would  lead  to  great  frauds."  That  expression  threw  a  doubt 
upon  the  opinion  of  Lord  Chief  Justice  Tindal,  but  it  was  not  war- 
ranted by  the  decisions  of  committees.  The  second  section  of  the 
statute  must,  in  order  fully  to  comprehend  its  meaning,  be  divided 
into  several  parts ;  it  begins  by  stating  the  persons  who  may  be 
guilty  of  bribery ;  tliey  are  persons  who  "  give  or  lend,"  and  so 
on,  money  or  valuable  consideration  to  a  voter  to  induce  him  to 
vote.  But  there  is  no  word  which  expresses  that  to  pay  a  man 
money  which  is  owing  to  him  is  an  offence.  A  gift  must  compre- 
hend every  description  of  money  not  bond  fide  earned  or  previously 
expended.    To  *^  give  "  applies  to  a  voluntary  donation ;  a  man  does 

not  ^^  give  "  money  to  any  person  to  whom  he  owes  it.    Such 
*  755    person  has  a  legal  *  right  to  claim  it,  and  the  satisfaction  of 

that  claim  is  a  lawful  payment  of  a  lawful  demand.  It  was 
so  here :  the  proviso  expressly  exempts  '^  legal  expenses  bond  fide 
incurred."  The  travelling  expenses  were  in  themselves  legal; 
they  were  bond  fide  incurred  to  enable  the  voter  to  come  to  the 
poll,  and  it  is  not  even  pretended  that  any  gratuity  or  bribe  accom- 
panied tlie  payment  of  tliem.  As  to  the  second  part  of  the  sec- 
tion, tlie  corpus  delicti  must  consist  of  a  combination  of  two 
things,  an  agreement  to  give  the  voter  money  to  induce  him  to 
vote,  and  corruptly  giving  him  such  money  after  he  had  voted.  A 
gift  made  from  kindness  or  charity  after  the  vote  was  given,  and 
not  being  made  in  performance  of  a  previous  promise  or  agree- 
ment entered  into  as  an  inducement  to  the  voter  to  vote,  cannot  be 
said  to  bear  the  character  of  corruption  about  it.  Now  in  order 
for  the  gift  to  come  within  the  second  part  of  the  section,  it  is 
essential  that  it  should  be  corruptly  made.  No  such  character 
can  be  given  to  it  here.  These  were  clearly  ^^  legal  expenses  hmi 
fide  incurred " ;  they  might  therefore  lawfully  be  paid,  and  a 
previous  agreement  to  pay  them  would  not  make  the  payment  co^ 
rupt    A  man  may  not  only  repay,  but  he  may  enter  into  an 

^  1  Moody  &  R.  S65. 
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anticipatory  contract  to  repay  expenses  which  are  in  themselves 
legal  and  which  must  be  incurred.  Travelling  expenses  are  of 
this  sort ;  they  were  not  unlawful  within  the  previous  statute : 
Suntingtawer  v.  Gardiner}  Many  committees  have  sanctioned 
expenses  such  as  these;  the  Legislature  must  have  known  that 
fact,  and  if  it  intended  to  prohibit  them,  would  have  done  so  in 
express  terms.  The  proviso  expressly  exempts  legal  expenses 
from  the  prohibitory  words  of  the  section,  and  every  part  of  any 
enactment  must  have  due  effect  given  to  it.  This  was  a  promise 
to  pay  legal  expenses;  such  a  promise  is  not  within  the 
statute  and  the  performance  of  it  cannot  be  corrupt.  *  [Lord  *  756 
Brougham.  —  Then  you  argue  that  whether  the  promise  to 
pay  the  travelling  expenses  was  absolute  or  conditional,  made  no 
difference.]  None  at  all.  [Lord  Brougham.  —  Travelling  ex- 
penses being  legal,  the  promise  might  legally  be  made  thus,  '^  You 
shall  have  your  legal  expenses  if  you  vote  for  A,"  which  is  a 
negative  pregnant  amounting  to  '^  tliat  you  shall  not  have  your 
legal  expenses  if  you  do  not  vote  for  A.?  "]  That  does  not  affect 
the  argument.  [Lord  Brougham.  —  Or  suppose  a  bill  was  due  to 
an  innkeeper  and  the  candidate  said,  '^  If  you  will  vote  for  A., 
your  bill  shall  be  paid,"  would  not  that  be  an  inducement  to  him 
to  vote  for  A.,  and  be  witliin  the  statute  ?]  The  payment  of  a 
bill  to  an  innkeeper  gives  him  a  profit;  but  a  mere  repayment  of 
money  out  of  pocket  is  not  profit.  There  is  nothing  in  the  statute 
which  says  that  a  promise  to  a  voter  to  pay  his  travelling  expenses 
conditionally  on  his  coming  and  voting  for  the  promisor  is  an 
illegal  thing.  That  is  not  expressly  created  an  offence.  There  is 
no  warranty  for  so  laying  down  a  proposition  of  criminal  law  as  to 
assume  a  criminality  where  the  law  has  not  clearly  declared  it. 

This  is  not  necessarily  an  engagement  to  pay  money  to  the  voter 
at  all ;  the  expenses  of  the  voter  might  be  paid  in  a  different  way. 
The  words  of  the  letter,  no  doubt,  are  "  will  be  paid  "  ;  but  the 
travelling  expenses  might  be  paid  by  an  arrangement  with  a  car- 
riage master,  or  in  some  manner  of  that  kind.  Such  a  payment 
is  not  therefore  necessarily  within  the  words  of  the  Act.  It  is  not 
true  that  no  claim  could  be  set  up  on  this  letter,  except  when  the 
voter  had  voted  for  the  deCendant.  Suppose  on  the  receipt  of  it 
Carter  had  come  to  Cambridge,  but  half  an  hour  before  his  arri- 
val the  poll,  from  some  cause  which  he  could  not  prevent,  had 

^  1  B.  &  C.  297. 
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been  closed,  he  would  still  have  been  entitled  to  his  legal  expenses. 
He  might,  therefore,  have  recovered  them  without  alleging  or  prov- 
ing the  giving  of  his  vote  to  tlie  defendant. 

*  767        *  In  Huntingtower  v.  Gardiner  ^  the  voter  had  receired 

money  after  the  election  at  which  he  had  voted  for  a  par- 
ticular candidate,  but  there  was  no  agreement  for  that  before  the 
election,  and  it  was  held  that  that  was  no  offence.  Mr.  Justice 
Bayley  in  giving  judgment  said :  ''  In  construing  remedial  statutes 
we  are  not  tied  down  to  the  letter  of  tiie  enactment,  but  effect 
must  not  be  given  to  a  penal  statute  unless  the  offence  charged 
comes  within  the  very  words  of  it."  Unless,  therefore,  the  House 
is  satisfied  that  there  was  here  an  agreement  to  give  money  to  iu- 
duce  the  elector  to  vote  for  a  particular  candidate,  and  that  the 
money  was  afterwards  paid  in  consequence  of  that  agreement,  uo 
offence  has  been  committed  under  the  statute,  and  judgment  must 
be  given  for  the  defendant. 

Then  as  to  the  question  of  authority,  the  printed  letter  was  com- 
plete before  the  written  addition  was  made  to  it.  If  the  addition- 
al writing  converted  it  into  an  illegal  act,  the  defendant  had  noth- 
ing to  do  with  that.  The  words  were  added  by  a  clerk.  There 
was  no  evidence  to  show  that  the  defendant  ever  saw  these  words 
or  knew  that  they  had  been  written.  In  AUen  v.  Heam^  it  was 
held  that  a  wager  as  to  the  result  of  an  election  made  by  voters 
before  the  poll  began  was  illegal,  because  it  would  necessarily  in- 
fluence their  votes ;  and  it  is  against  the  policy  of  the  law  to  per- 
mit such  wagers,  but  it  is  not  against  the  policy  of  the  law  that  a 
voter's  bona  fide  travelling  expenses  should  be  repaid  him.  The 
4aw  allows  a  voter  who  by  labour  has  earned  money  as  a  solicitor 
or  an  agent  to  be  paid.  Surely  it  cannot  be  said  that  bribery  has 
not  been  committed  in  his  case,  and  yet  that  a  man  who  merely 
receives  back  money  which  he  has  bond  fide  expended  has  been 
bribed. 

*  758        *  Sir  F.  Kelly ^  in  reply.  —  There  can  be  no  doubt  that  a 

promise  of  this  kind  will  influence  the  mind  and  couduct 
of  a  voter,  and  therefore  the  law  has  proliibited  it. 

As  to  the  authority  of  the  defendant,  the  words  were  added  to 
the  letter  by  an  agent  after  the  defendant's  opinion  had  been  open- 
ly asked  and  deliberately  given,  and  they  were  in  exact  accord* 

»  1  B.  &  C.  297.  ■  1  T.  R.  56. 
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ance  with  that  opinion.     It  makes  no  difference  in  the  case  whether 
the  opinion  was  honestly  entertained  or  not ;  if  it  was  erroneous 
he  became  responsible  for  it. 
There  was  therefore  evidence  for  the  jury. 

Thb  Lord  Chancellor  moved  that  the  following  questions 
should  be  put  to  the  Judges :  — 

1.  Whether,  assuming  the  letter  of  the  12th  of  August,  1854,  to 
have  been  written  and  sent  to  Carter  by  the  direction  and  authority 
of  the  defendant  in  error,  there  was  any  evidence  for  the  jury  that 
tlie  defendant  was  guilty  of  bribery  within  the  true  intent  and 
meaning  of  the  second  section  of  17  &  18  Vict.  c.  102  ? 

2.  Whether  there  was  any  evidence  for  the  jury  that  the  letter 
in  question  was  written  and  sent  by  the  direction  or  authority  of 
the  defendant  in  error  ? 

3.  Whether  there  was  evidence  that  the  defendant  corruptly 
paid  money  to  Carter  on  account  of  his  having  voted  at  the  clec« 
tion  ? 

Agreed  to. 

1S58.    February  15. 

Mr.  Baron  Channell.  —  My  Lords,  it  is  not  without  consider- 
able diffidence  and  distrust  as  to  the  correctness  of  my  own 
opiin'on  that  I  venture  in  this  case  to  dissent  from  the  judgment  of 
tlie  Court  of  Exchequer  Chamber.  Whatever  difficiilty 
there  *  may  be  in  drawing  the  proper  inference  from  the  *  759 
facts  of  the  case,  there  is  no  doubt  as  to  the  facts  them- 
selves. They  are  few  in  number,  and  are  stated  in  the  bill  of  ex- 
ceptions tendered  to  the  ruling  of  the  learned  Judge  who  tried  the 
cause.  The  question  is,  was  there  any  evidence  proper  to  be  sub- 
mitted to  the  jury  in  support  of  the  7th  and  8th  counts  of  the 
declaration  ?  If  there  was  any  evidence  proper  to  be  submitted  to 
the  jury,  the  jurors  must  be  taken  to  have  exercised  their  discre- 
tion and  judgment  upon  the  matter,  the  verdict  at  Nisi  Prius  must 
then  stand,  and  the  judgment  of  the  Court  of  Exchequer  Chamber 
be  reversed.     I  am  of  opinion  that  there  was  such  evidence. 

It  is  in  my  opinion  unnecessary  to  consider  whether,  prior  to  the 
Act  of  the  17  &  18  Vict.  c.  102,  the  bond  fiie  payment  of  mere 
travelling  expenses  was  illegal.  Nor  is  it,  in  the  view  that  I 
take  of  this  case,  necessary  to  decide  whether,  since  the  Act,  a 
promise  to  pay  travelling  expenses  is  void  within  thai  statute,  if 
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unaccompanied  by  a  condition  that  the  person  to  be  paid  is  to  vote 
for  the  party  promising  to  pay. 

I  concur  with  the  Court  of  Exchequer  Chamber  in  thinking  that 
a  promise  to  pay  a  voter  his  travelling  expenses  on  condition  that 
he  votes  for  the  party  promising  to  pay  is  an  offence  within  the 
Act.  Was  the  letter  set  out  in  the  bill  of  exceptions  such  a 
promise  ?  I  think  it  was.  The  writer  did,  by  that  letter,  promise 
to  pay  the  voter's  travelling  expenses.  The  plain  meaning  of  the 
letter  is  this  :  '^  Come  and  vote  for  the  defendant,  and  then  your 
railway  expenses  shall  be  paid."  I  am  unable  to  find  room  for 
any  doubt  that  this  was  the  meaning  of  the  particular  promise,  for 
some  promise  there  undoubtedly  was.     Assume  that  a  promise  to 

pay  a  voter  his  travelling  expenses  was  legal ;  that  no  Act 
*  760    of  Parliament  *  had,  in  direct  terms,  or  in  language  which 

might  be  contended  to  have  that  effect,  invalidated  such  a 
promise ;  assume  a  promise  such  as  tliat  stated  in  this  letter,  I 
inquire,  could  an  action  have  been  maintained  on  the  promise  by 
the  promisee  if  he  had  not  voted  at  all,  or  had  voted  against  the 
defendant  ?  It  is,  to  my  mind,  impossible  to  come  to  such  a  con- 
clusion ;  but  such  is,  I  think,  the  necessary  conclusion,  if,  there 
being  some  promise  to  pay,  that  promise  is  to  be  considered  an 
absolute  and  unconditional  promise  to  pay  the  travelling  expenses 
of  the  elector  coming  to  the  town,  regardless  of  the  question 
whether  or  how  the  elector  voted.  Then,  did  the  defendant 
authorise  the  writing  and  sending  such  a  letter  ?  The  defendant 
acted,  I  have  no  doubt,  in  the  honest  belief  that  the  payment 
of  mere  travelling  expenses  was  legal ;  he  gave  no  more  than 
well-merited  respect  to  the  opinion  attributed  to  the  very  learned 
Judge  whose  opinion  he  referred  to.  But  the  question  to  my 
mind  as  regards  the  7th  count  is  not  what  the  defendant  may 
have  thought  to  be  legal,  but  what  he  did  ;  and  whether  what  he 
did  was  an  offence  against  the  statute. 

But  it  is  said  that  if  the  construction  of  the  letter  is  that  which 
I  have  assumed,  then  that  the  defendant  did  not  authorise  such  a 
letter.  I  think  he  did.  He  meant  to  express  his  opinion  that  the 
travelling  expenses  of  the  voter  might  be  paid  ;  he  meant,  I  think, 
to  authorise  his  agent  to  pay  those  expenses.  If  I  am  to  assume 
that  he  gave  any  authority  at  all,  what  ground  is  there  for  sup- 
posing that  he  meant  it  to  be  an  authority  to  pay  expenses  without 
having  the  contemplated  advantage,  viz.  the  vote  of  the  elector  in 
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his  favour  ?    I  see  none.    The  observations  I  have  made  I  have 
intended  to  apply  more  particularly  to  the  7th  count.    The  8th 
count  may  require  a  somewhat  different  consideration.    It 
was  strongly  argued  *  at  your  Lordships'  bar,  that  assum-    *  761 
ing  the  defendant  gave,  there  is  no  evidence  that  he  gave 
corruptly. 

First,  did  he  give  ?  In  my  view  he  authorised  his  agent  to  pay. 
The  agent  paid ;  the  agent  gave ;  the  agent  paid  to  a  voter  who 
had  voted  for  the  defendant,  with  the  knowledge  that  he  had  so 
voted,  and,  as  I  think  it  must  be  taken,  with  the  knowledge  of  an 
antecedent  promise  that  the  elector  so  voting  was  to  be  paid  his 
travelling  expenses.  That,  in  my  opinion,  was  evidence  proper  to 
be  submitted  to  the  jury  upon  the  8th  count. 

In  a  moral  point  of  view  there  may  have  been  nothing  cornipt 
in  the  conduct  of  the  defendant,  acting  on  the  belief  that  I  think 
lie  did.  But  the  defendant's  conduct  would  have  been  corrupt 
within  the  meaning  of  the  statute  if  the  defendant  had  himself 
promised  contrary  to  the  statute,  and  had  himself  paid  in  fulfil- 
ment of  his  promise,  after  obtaining  an  advantage  which  the 
statute  means  he  should  not  obtain.  That  would,  I  think,  have 
been  an  offence  within  the  meaning  of  the  statute.  The  defend- 
ant did  not  do  all  these  acts  himself,  but  there  was  evidence  that 
he  did  so  by  an  agent  or  agents  whom  he  authorised,  so  as  to  raise 
a  case  proper  to  be  submitted  to  the  jury. 

I  answer  your  Lordships'  first  question  by  saying  that,  assuming 
the  letter  of  the  12th  of  August,  1854,  to  have  been  written  and 
sent  to  Garter  by  the  direction  and  authority  of  the  defendant  in 
error,  there  was  evidence  for  the  jury  that  the  defendant  was  guilty 
of  bribery  within  the  true  intent  and  meaning  of  the  2d  section  of 
17  &  18  Vict.  c.  102. 

To  your  Lordships'  second  question,  I  answer  that  there  was 
evidence  for  tlie  jury  that  the  letter  in  question  was  written  and 
sent  by  the  direction  or  authority  of  the  defendant  in  error. 

*  To  the  third,  that  there  was  evidence  that  the  defend-    *  762 
ant  corruptly  paid   money  to  Garter  on  account  of  his 
having  voted  at  the  election. 

Mr.  Baron  Watson.  —  My  Lords,  in  answer  to  the  first  question 
proposed  to  the  Judges  by  your  Lordships,  I  am  of  opinion  that, 
assuming  the  letter  of  the  12th  of  August,  1854,  to  have  been 

[681] 


*762  GASES  m  THE  HOUSE  OF  LORDS. 

written  and  sent  to  Carter  by  the  direction  and  authority  of  the 
defendant  in  error,  there  was  evidence  for  the  jury  that  the  defend- 
ant was  guilty  of  bribery  within  the  true  intent  and  meaning  of 
the  second  section  of  17  &  18  Vict.  c.  102.  That  enactment  is  — 
[liis  Lordship  read  it].  It  is  not  necessary  that  the  voter  should 
vote,  or  even  promise  to  vote,  to  constitute  an  act  of  bribery  under 
that  provision.  It  has  been  suggested  that  to  bring  a  promise 
within  this  provision  it  must  be  a  conditional  promise  to  pay  tlie 
travelling  expenses  if  the  elector  should  vote  for  the  promisor.  It 
appears  to  me  that  it  would  be  equally  within  the  meaning  of  the 
Act  if  the  promise  was  unconditional,  simply  to  pay  money  on  the 
elector  voting  at  all,  inasmuch  as  the  candidate  may  have  a  full 
reliance  (perhaps  erroneously)  how  the  vote  would  be  given,  and 
that  such  promise  would  be  an  inducement  to  vote  whether  con. 
ditional  or  unconditional.  Be  that  as  it  may,  the  letter  in  this 
case  requesting  the  voter  to  vote  for  Lord  Maidstone  and  Mr. 
Slade,  and  adding  a  postscript,  ^^  Your  railway  expenses  will  be 
paid,"  is  evidence  of  an  offer  of  money  in  order  to  induce  him  to 
vote  on  either  construction  of  the  statute.  With  respect  to  the 
proviso  at  the  end  of  the  section,  it  was  argued  at  the  bar,  that  the 
payment  of  bond  fide  travelling  expenses  is  legal ;  this  re* 
*  763  quires  examination.  No  doubt,  *  according  to  the  interpre- 
tation put  on  the  2  Geo.  2,  c.  24,  §  7,  in  the  case  of  Lord 
Suntingtower  v.  Gardiner^  the  payment  of  travelling  expenses,  or 
indeed  any  other  sum  of  money,  after  the  election,  to  a  voter  for 
having  voted,  without  any  promise  to  that  effect  before  voling,  is 
legal  under  that  Act ;  whether  a  promise  to  pay  travelling  expenses 
to  an  elector,  in  order  that  he  might  vote  for  a  particular  candi- 
date, was  legal  under  the  law  as  it  then  stood,  is  not  by  any  means 
determined  thereby ;  certainly  there  is  no  such  decision  to  that 
effect  in  the  Courts  of  law. 

The  only  two  cases  at  law  are,  first,  Bayntun  v.  Cattle^  where 
Baron  Alderson,  upon  a  question  whether  the  defendant  had 
authorised  certain  payments  made  by  the  plaintiff  for  travelling 
expenses,  in  summing  up  to  the  jury,  observes :  ^*  A  difference  has 
existed  as  to  the  legality  of  such  payments  (i.  e.  travelling  ex- 
penses), some  committees  of  the  House  of  Commons  having  held 
that  such  payments  are  legal ;  others  (and  probably  this  is  the 
more  correct  opinion),  that  such  payments  are  not  legal.'' 

M  B.  &  C.  297.  >  1  Moody  &  R.  265. 
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In  the  second  case,  Bremridge  v.  Campbell^  before  Chief  Justice 
Titidal,  the  plaintiffs  sought  to  recover  moneys,  amongst  other 
lai^e  sums,  as  and  for  the  travelling  expenses  of  voters  paid  by 
him  on  account  of  the  defendant  whilst  a  candidate  for  the  bor- 
ough of  Barnstaple.  The  objection  taken  there  was  that  the  sums 
charged  were  not  bond  fide  travelling  expenses,  but  evidently  given 
as  bribes,  and  Cliief  Justice  Tindal,  in  answer  to  such  objection, 
says:  "I  shall  leave  it  to  the  jury  to  say  whether  they  believed 
that  the  money  was  given  b(md  fide  for  expenses  or  not.  Each 
voter  from  the  same  place  receives  the  same  sum." 

It  is  certainly  clear  that  neither  of  tliese  learned  Judges  ex- 
pressed   any  opinion   that  a   payment,   or  an   offer,  or  a 
•promise  to  pay  travelling  expenses  before  the  election,   *  764 
to  induce  an  elector  to  vote,  was  not  bribery  under  the 
then  existing  law. 

A  candidate  at  an  election  for  Members  of  Parliament  is  under 
no  obligation,  legal  or  moral,  to  pay  the  necessary  travelling  ex- 
penses of  voters,  any  more  than  for  the  loss  of  the  voter's  time. 
The  voter  is  called  on  to  exercise  his  franchise  for  the  public 
benefit,  and  a  promise  to  pay  would  appear  to  be  without  con- 
sideration, not  a  band  fide  debt,  or  any  debt  at  all.  Indeed,  I  am 
of  opinion  that  such  promise  is  illegal,  according  to  the  principle 
laid  down  by  Lord  Mansfield,  Allen  v.  Ream?  where  that  learned 
Judge  says :  "  That  one  of  the  principal  foundations  of  the  con- 
stitution depends  on  the  exercise  of  the  franchise ;  that  the  election 
of  Members  of  Parliament  should  be  free,  and  particularly  that 
every  voter  should  be  free  from  pecuniary  influence."  Whatever 
doubts  formerly  existed,  the  last  act  was  passed  because  '^  the  laws 
to  prevent  corrupt  practices  have  been  found  insufficient "  ;  and  it 
makes  any  promise  to  pay  money  to  induce  an  elector  to  vote  an 
act  of  bribery,  and  this,  no  doubt,  to  prevent  money  payments  to 
voters  at  all,  more  especially  as  they  had  been  a  colour  and  a  pre- 
tence for  wholesale  bribery. 

The  proviso  at  the  end  of  section  2  refers  no  doubt  to  the  various 
legal  expenses  incurred  at  elections,  such  as  printing,  messengers, 
hire  of  committee  rooms,  tavern  expenses,  and  expenses  of  that 
nature;  and  to  exempt  cases  where  a  candidate  had  paid  such 
sums,  or  agreed  to  pay  them,  before  the  election  to  keep  the  voter 
in  good  humour,  or,  in  other  words,  to  induce  him  to  vote. 

^  5  Car.  &  P.  186.  «  1  T.  R.  59. 
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In  answer  to  the  second  question,  I  am  of  opinion  that  there 
was  evidence  for  the  jury  that  the  letter  in  question  was 

*  765    written  and  sent  by  the  authority  of  tlie  defendant  in  *  error. 

It  seems  that  the  circular,  with  the  postscript,  issued  from 
the  defendant's  committee  at  Cambridge,  and  that  at  the  com- 
mittee-room, for  the  guidance  of  the  committee,  and  of  Peed  in 
particular,  the  defendant  said  that  the  travelling  expenses  might  be 
paid,  in  answer  to  a  question,  '^  whether  it  would  be  legal  to  get 
up  the  out-voters  and  pay  their  legal  travelling  expenses  which 
they  paid  out  of  pocket " ;  and  Thirkettle  wrote  these  words  at 
the  bottom  of  the  letter,  "  Your  railway  expenses  will  be  paid," 
after  the  defendant  said  that  the  payment  of  travelling  expenses 
was  legal.  It  seems  to  me  impossible  to  withhold  such  evidence 
from  the  jury,  when  the  defendant  gave  an  opinion  for  the 
guidance  of  the  committee-men,  they  should  bring  up  the  out- 
voters. 

To  the  third  question,  I  am  of  opinion  that  there  was  evidence 
that  the  defendant  corruptly  paid  money  to  Carter  on  account  of 
his  having  voted  at  the  election ;  as  it  appears  to  me,  there  was 
evidence  of  a  promise  amounting  to  bribery  on  the  part  of  the 
defendant,  and  so  found  by  the  jury,  the  payment  in  pursuance 
thereof  falls  within  the  meaning  of  tlie  word  ^'  corruptly  "  in  the 
statute. 

Mr.  Baron  Bbahwell.  —  In  answer  to  your  Lordships'  question 
in  this  case,  I  beg  to  refer  to  the  judgment  of  the  majority  of  the 
Court  of  Exchequer,  which  included  Mr.  Baron  Alderson,  Mr.  Jus- 
tice Cresswell,  Mr.  Justice  Crowder,  Mr.  Baron  Martin,  and  myself, 
and  by  which,  with  one  exception,  I  abide.  In  that  judgment  it  is 
said,  ^^  It  will  be  seen  we  attach  no  weight  to  the  proviso  at  the  end  of 
section  2  of  Statute  17  A  18  Vict.  c.  102."  I  incline  to  think  that 
is  wrong,  and  that  the  reasons  given  for  the  opinion  are  not  suf- 
ficient. The  difficulty,  with  all  respect,  is  the  fault  of  the  Legis- 
lature.    (See  Clerk's  Election  Law,  p.  82.)    The  statute 

*  766   *  prohibits,  and  so   makes  certain  acts  illegal,  and  tlien 

excepts  "  legal "  expenses.  Necessarily,  every  thing  1^1 
is  excepted  from  or  not  within  what  is  illegal,  and  the  section, 
therefore,  is  open  to  the  criticism  on  it  in  that  part  of  the  judg- 
ment I  refer  to.  But  it  is  not  right  to  hold  any  part  of  an  enact- 
ment nugatory  or  needless,  if  a  meaning  and  purpose  can  be  given 
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to  it.  Tliis  was  powerfully  pressed  by  the  Attorney-General  in  his 
argument  before  your  Lordships,  and  I  think  that  argument  should 
prevail,  in  part  at  least.  The  whole  provision  may  well  read  thus  : 
^'  Every  person  who  shall  promise,  &c.  money,  &c.  in  order  to  in- 
duce any  voter  to  vote,  shall  be  guilty  of  bribery,  provided  that 
this  enactment  shall  not  extend  to  any  money  paid  or  agreed  to  be 
paid  for  or  on  account  of  any  expenses  bond  fide  incurred  at  or 
concerning  any  election ;  and  provided  such  expenses  are  not 
illegal  on  ^^some  other  ground  than  this  prohibition."  There 
may  be  such  cases.  For  instance,  the  expenses  of  committee 
rooms  and  advertisements  are  not  unlawful,  and  are  not  so, 
though  incurred  with  a  particular  person  to  induce  him  to  vote. 
This  is  the  meaning  given  to  this  proviso  by  the  defendant's 
counsel  below. 

Still  it  remains  to  consider  whether  travelling  expenses  are 
expenses  incurred  at  or  concerning  an  election,  and  are  not  other- 
wise illegal  than  as  being  within  the  terms  of  the  general  prohi- 
bition ill  section  2.  Now,  I  think  they  are  not  otherwise  illegal ; 
they  are  not  in  terms  prohibited  by  this  the  only  statute  on  the 
subject,  nor  were  they,  I  think,  within  any  definition  of  bribery  at 
common  law.  But  then  are  they  expenses  incurred  at  or  con- 
cerning an  election  ?  I  think  not.  I  think  that  means  the  neces- 
sary expenses  of  an  election  ;  those  expenses  that  are  incurred  and 
would  be  incurred  whether  the  candidate  did  or  did  not  wish  to 
induce  any  particular  voter  to  vote.  I  still  think,  there- 
fore, *  this  provision  does  not  help  the  defendant,  and  I  *  767 
think  the  judgment  wrong  only  in  saying  that  the  proviso 
is  nugatory,  as  I  think  it  has  a  meaning,  viz.  that  above  men- 
tioned. 

But  ^  I  have  said,  I  abide  by  the  other  part  of  the  judgment. 
I  am  of  opinion  the  letter  is  not  evidence  of  a  promise  to  pay  the 
expenses  conditional  on  Garter's  voting,  and  that  if  it  is,  there  is 
no  evidence  that  the  defendant  authorised  it.  I  do  not,  as  a  fact, 
believe  that  the  voting  was  made  a  condition  of  the  payment.  I 
doubt  not  that  had  Carter  come,  and  it  had  been  found  that  he 
had  not  a  vote,  or  came  too  late  to  give  it,  or  by  some  other  acci- 
dent was  prevented  voting,  he  would  still  have  been  paid.  No 
doubt  tliere  was  an  expectation  that  he  would  vote  for  the  defend- 
ant, but  an  expectation  is  very  different  from  an  engagement  or 
condition.    No  doubt,  also,  he  would  not  have  been  paid  had  he 
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voted  for  the  opposite  candidate,  but  the  penalty  is  sued  for,  not 
for  offering  money  to  induce  him  not  to  vote,  but  to  vote,  and 
indeed  it  was  not  offered  to  induce  him  not  to  vote.  It  ought  not 
to  be  implied  that  a  document  means  a  particular  thing,  unless 
the  contrary  would  be  repugnant  to  it.  Here,  it  is  said,  the  docu- 
ment implies,  '^  If  you  will  vote  for  Lord  Maidstone  and  Mr. 
Slade,"  but  would  there  be  any  repugnancy  had  it  run  thus :  — 
^^  You  are  requested  to  return  and  vote  for  Lord  Maidstone  and 
Mr.  Slade ;  your  railway  expenses  will  be  paid  if  you  come  in  pur- 
suance of  this  request,  whether  you  vote  or  not."  I  think  not 
It  is  also  to  be  remembered  that  one  construction  makes  the  docu- 
ment innocent,  the  other  makes  it  gtiilty. 

If  the  letter  is  evidence  of  a  conditional,  and  consequently,  as  I 
think,  of  an  illegal  promise,  I  cannot  see  what  evidence  there  is 
that  the  defendant  authorised  it.     He  did  not  do  so  in  terms,  and 

all  he  did  from  which  authority  is  inferred  was  to  say  it  is 
*  768    legal  to  pay  travelling  expenses.     *  In  that  opinion  I  agree, 

and  I  cannot,  therefore,  see  how  it  gives  authority  to  make 
an  unlawful  promise,  nor  do  I  believe,  for  the  reasons  I  have  given, 
that  a  candidate  would  be  likely  to  make  a  conditional  promise. 
I  presume  candidates  have  a  well-grounded  expectation  that  voters 
in  their  interest  will  vote  for  them  if  they  come,  or  if  not,  that 
they  will  not  ask  their  expenses.  I  do  not  understand  that  this 
point  was  taken  at  Nisi  Prius,  thouoh  the  form  of  the  exception 
comprehends  it.  I  do  not  understand,  therefore,  that  an  opuiion 
was  expressed  on  it  there,  so  that  I  approach  the  consideration  of 
this  question  without  feeling  that  the  ruling  there  is  an  authority 
against  this  opinion.  And  I  think,  with  all  respect,  that  those 
opinions  now  entertained  to  the  effect  that  the  promise  was  con- 
ditional, and  that  there  was  authority  so  to  make  it,  are  based  on 
tlie  supposed  improbability  of  a  candidate  undertaking  to  pay  the 
travelling  expenses  of  a  person  who  should  not  vote  for  him.  This 
view  I  think  a  mistake,  and  that  it  confounds  an  expectation  with 
a  condition.  I  therefore  answer  all  your  Lordships'  questions  in 
the  negative. 

Mr.  Justice  Willes.  —  My  Lords,  I  am  of  opinion  that,  assum- 
ing the  letter  of  the  12th  of  August,  1854,  to  have  been  written 
and  sent  to  Carter  by  the  direction  and  authority  of  the  defendant 
in  error,  there  was  evidence  for  the  jury  that  the  defendant  was 
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guilty  of  bribery  within  the  true  intent  and  meaning  of  the  2d 
section  of  17  &  18  Vict.,  c.  102. 

The  bare  reading  of  the  letter,  coupled  with  the  circumstances 
under  which  it  was  written,  satisfies  my  mind  beyond  a  doubt  that 
it  was,  and  was  intended  to  be  understood  as,  a  promise  to  pay  the 
railway  expenses  of  the  voter,  if  he  voted  for  the  named  candi- 
dates. The  expenses  were  not  to  be  paid  for  doing  noth- 
ing. Then  for  doing  *  what  were  they  to  be  paid  ?  Of  *  769 
course,  for  doing  what  was  asked,  namely,  returning  to 
Cambridge  and  voting  for  the  named  candidates.  There  is  nothing 
to  limit  the  condition  to  returning  to  Cambridge  merely.  Either, 
therefore,  the  consideration  for  payment  of  the  travelling  expenses 
was  the  voter  returning  to  Cambridge  and  voting,  or  at  least  doing 
his  best  to  vote,  for  the  named  candidates ;  or  the  voter's  expenses 
were  to  be  paid  though  he  did  notliing  or  did  the  contrary.  But 
the  latter  construction  was  not  likely  to  suggest  itself  to  the  mind 
of  the  voter;  and  it  savours,  to  my  apprehension,  of  that  exces- 
sive subtlety  which  is  reprobated  and  disallowed  of  in  law. 

The  question,  therefore,  is,  in  effect,  whether  a  promise  to  a 
voter  of  his  travelling  expenses,  conditionally  on  his  voting  for  the 
candidate  who  makes  the  promise,  is  bribery  within  the  2d  section 
of  the  statute.     I  am  of  opinion  that  it  is. 

That  section,  which  is  subject  to  a  proviso,  describes  the  per- 
sons who  shall  be  deemed  guilty  of  bribery  under  several  heads. 
The  first  of  those  heads  is  as  follows  [liis  Lordship  read  it]. 

Now,  it  is  clear  that  a  promise  of  ^^  travelling  expenses  "  is  a 
promise  of  "  money,"  and  so  within  the  words  of  the  Act,  which 
must  therefore  be  construed  as  including  it,  unless  to  do  so  would 
lead  to  some  manifest  absurdity  or  incongruity  with  the  rest  of  the 
statute,  showing  that  such  could  not  have  been  the  intention  of  the 
Legislature.  I  see  no  such  absurdity  or  incongruity,  but  the  con- 
trary. A  voter  who  will  obtain  his  travelling  expenses  if  he  shall 
vote  for  A.,  but  not  if  he  shall  vote  for  B.,  has,  when  at  the  polling 
place,  a  direct  pecuniary  inducement  to  vote  for  A. ;  and  a  person* 
who  promises  to  pay  expenses  upon  such  a  condition  creates  that 
inducement.  If  it  be  said  that  this  may  and  practically  will 
be  counterbalanced  by  B.'s  making  *  a  similar  promise,  I  *  770 
answer  that  B.  is  not  botmd  to  do  so  —  may  not  be  able,  or 
if  able,  willing  to  bear  the  expense  —  and  if  not,  the  longer  purse 
or  greater  profuseness  of  A.  may  prevail.     Besides,  bribery  is  not 
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the  less  bribery  because  each  candidate  offers  the  same  sum  to  those 
who  vote  for  him.  Moreover,  if  the  payment  of  travelling  expenses 
were  allowed,  there  would  be  danger  of  such  allowance  being  made 
a  cloak  for  bribery.  There  is  no  reason  why,  if  a  man  is  to  be  re- 
paid his  disbursements  because  he  has  expended  money,  he  should 
not  also  be  remunerated  for  the  inconvenience  and  loss  of  time  he 
sustains  in  coming  to  the  poll.  But  what  a  door  this,  if  allowed, 
would  open  to  abuse !  Whatever  be  the  better  opinion  upon  the 
justice  of  such  payments  as  between  the  candidate  and  the  voter, 
it  may  well  have  been  the  intention  of  the  Legislature  to  forbid 
them,  as  being  very  likely  to  engender  corrupt  practices,  the  more 
dangerous  because  of  their  being  plausible.  I  cannot  find  any- 
tliing  in  the  statute  inconsistent  with  such  an  intention. 

As  to  the  proviso  at  the  end  of  the  second  section,  in  my  opinion 
it  obviously  refers  to  the  expenses  of  the  candidate,  not  those  of 
the  voters,  and  so  is  inapplicable  to  the  present  question.  There- 
fore, construing  the  Act  according  to  its  express  terms,  and  "  so 
as  to  suppress  the  mischief  and  advance  the  remedy,"  I  answer  the 
first  and  most  important  question  in  the  affirmative. 

As  to  the  second  question,  I  am  of  opinion  that  there  was  evi- 
dence for  the  jury  that  the  letter  in  question  was  written  and  sent 
by  the  direction  and  authority  of  the  defendant  in  error.  That 
letter  was  sent  from  the  committee  room  of  the  defendant,  and  with 
the  exception  of  the  words,  ^^  Your  railway  expenses  will  be  paid," 
it  was  a  printed  circular  requesting  votes.  Tliose  words  were 
added  in  writing  by  Thirkettle,  the  clerk  of  Peed,  who  was 
*  771  the  *  agent  of  the  defendant  for  election  expenses.  No 
sound  distinction  can  be  made  upon  the  facts  between  Tliir- 
kettle  and  Peed.  The  evidence  is  clear  that  Peed  sanctioned  what 
his  clerk  did  ;  and  the  true  question  is,  whether  what  passed 
between  the  defendant  and  Peed  upon  the  subject  of  travelling 
expenses  authorised  the  latter  to  add  to  the  circular  words  promis- 
ing payment  of  railway  expenses  conditionally  upon  tlie  voters 
giving  their  votes  on  his  side.  The  evidence  upon  that  point  is  in 
substance  this :  There  was  a  joint  committee  for  conducting  the 
election  of  Lord  Maidstone  and  the  defendant.  The  question  of 
travelling  expenses  was  discussed  in  the  committee  room  in  the 
defendant's  presence.  In  the  course  of  that  discussion  the  defend- 
ant (after  referring  to  an  opinion  of  Chief  Justice  Tindal,  accord- 
ing to  which,  if  applicable  to  the  existing  statute,  travelling 
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expenses  might  legally  be  paid  to  induce  the  voter  to  vote,  and 
speaking  for  the  guidance  of  Peed,  and  in  answer  to  a  question  put 
by  him)  said,  that  it  was  legal  to  pay  travelling  expenses  ^^  to 
bring  up  out-voters."  That  was  not  an  abstract  proposition  of 
law,  but  a  statement  intended  to  be  acted  upon  for  the  purposes  of 
the  election.  It  necessarily  implied  an  authority  to  inform  the  out- 
voters that  their  railway  expenses  would  be  paid  if  they  came  up, 
because  otherwise  the  payment  could  not  operate  ^^  to  bring  them 
up."  Well,  then,  what  did  the  defendant  mean  by  "bruig  up"? 
Was  it  merely  to  induce  the  voters  to  come  to  the  place  of  polling 
and  not  to  vote  at  all,  or  come  there  and  vote  for  the  rival  candi- 
dates ?  These  suppositions  are  possible,  but  (I  speak  mildly)  im- 
probable in  a  high  degree,  becaiise  plainly  inconsistent  with  the 
object  for  which  the  defendant  was  striving,  namely,  to  get  votes 
for  his  side.  There  only  remains  one  other  constructiou  of  ^^  bring 
up,"  namely,  induce  to  come  to  the  poll  and  vote  in  favour 
of  the  particular  candidate.  If  this,  the  only  probable  *  view,  *  772 
be  adopted,  there  was  authority  to  communicate  it  to  the 
voter,  which  is  all  that  the  letter  in  question  does.  That  the 
defendant  authorised  Peed  to  communicate  to  the  voters  in  some 
form,  in  order  to  ^^  bring  them  up,"  that  their  railway  expenses 
would  be  paid,  in  some  sense,  is  certain.  It  was  improbable,  under 
the  circumstances,  that  the  candidate  should  intend  to  pay  the  ex- 
penses of  persons  who  voted  against  him,  or  not  at  all,  and  at  least, 
therefore,  it  was  for  the  jurors  to  say  whether,  in  their  judgment, 
the  more  probable  and  rational  view  of  the  case,  and  that  acted 
upon  by  the  defendant's  agent  in  the  matter,  was  not  the  true  one^ 
namely,  that  the  candidate  intended  the  out-voters  to  be  informed 
that  they  would  be  paid  their  railway  expeuses  conditionally  if 
they  voted  on  his  side. 

As  a  difference  of  opinion  exists  upon  this  question,  I  may  be 
excused  for  referring  to  an  authority  in  support  of  the  elementary 
proposition  that  in  civil  cases  the  preponderance  of  probability  may 
constitute  sufficient  ground  for  a  verdict.  I  find  such  an  authority 
referred  to  in  Mr.  Best's  very  able  and  instructive  treatise  on  the 
Principles  of  Evidence.^  So  long  since  as  the  14th  of  Elizabeth, 
Chief  Justice  Dyer  and  a  majority  of  the  other  Justices  of  the 
Common  Pleas  laid  down  this  distinction  between  pleadings  and 
evidence,  ^^  that  in  a  writ  or  declaration  or  other  pleading  certainty 

*  2ed.  p.  114. 
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ought  to  be  shown,  for  there  the  party  must  answer  to  it,  and  the 
Court  must  adjudge  upon  it ;  and  that  which  the  party  shall  be 
compelled  to  answer  to,  and  which  is  the  foundation  whereupon 
the  Court  is  to  give  judgment,  ought  to  be  certain,  or  else  the 
party  would  be  driven  to  answer  to  what  he  does  not  know,  and 
the  Court  to  give  judgment  upon  that  which  is  utterly  uncertain. 
But  where  the  matter  is  so  far  gone  that  the  parties  are  at 

*  778    issue,  or  that  the  inquest  is  awarded  by  default,  so  *  that 

the  jury  is  to  give  a  verdict  one  way  or  the  other,  there,  if 
the  matter  is  doubtful,  they  may  found  their  verdict  upon  diat 
which  appears  the  most  probable,  and  by  the  same  reason  that 
which  is  most  probable  shall  be  good  evidence."  Newis  v.  Lark} 
For  these  reasons  I  answer  the  second  question  in  the  affirma- 
tive. 

In  answer  to  the  third  question,  I  am  of  opinion  that  there  was 
evidence  that  the  defendant  corruptly  paid  money  to  Carter  on 
account  of  his  having  voted  at  the  election.  I  think  the  word 
"  corruptly  "  in  this  statute  means  not  "  dishonestly,"  but  in  pur- 
posely doing  an  act  which  tlie  law  forbids  as  tending  to  corrupt 
voters,  whether  it  be  to  give  a  pecuniary  inducement  to  vote,  or  a 
reward  for  having  voted  in  any  particular  manner.  Both  the  giver 
and  the  receiver  in  such  a  case  may  be  said  to  act  ^^  corruptly." 
The  word  ^^  corruptly  "  seems  to  be  used  as  a  designation  of  tlie 
act  of  rewarding  a  man  for  having  voted  in  a  particular  way  as 
being  corrupt,  rather  than  as  part  of  the  definition  of  the  offence. 
I  agree  with  what  was  said  by  the  learned  Judge  at  the  trial,  that 
if  the  moving  cause  of  giving  the  money  is  the  voter  having  voted 
for  the  particular  candidate,  such  gift  is  contrary  to  the  statute,  as 
being  given  by  way  of  reward  for  tho  vote,  and  therefore  corrupt. 
This  may  exclude  cases  in  which  money  is  given  from  piu*e]y 
charitable  motives,  though  to  a  voter  ;  but  in  tlie  present  case  no 
other  probable  motive  besides  the  vote  upon  the  defendant's  side 
itself  appears  or  can  be  suggested. 

The  third  question  in  this  case  may  upon  the  special  facts  also 
be  disposed  of  upon  narrower  grounds,  as  follows :  A  promise  for- 
bidden by  law  as  tending  to  corruption  having  been  made  by  the 
defendant's  agent,  to  pay  money  to  Carter  if  he  would  vote 

*  774    as  he  did  vote,  such  *  money,  when  subsequently  paid  to 

him  by  the  defendant's  agent  accordhigly,  was  paid  in  pur- 

*  Plowd.  412, 
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suance  of  a  forbidden  promise,  the  only  consideration  for  which 
was  a  vote  influenced  thereby,  and  therefore,  in  the  sense  already 
explained,  it  was  paid  ^'  corruptly."  And  if  the  answer  to  the 
second  question  is  right,  that  there  was  evidence  of  authority  to 
write  the  letter,  there  was,  of  course,  evidence  of  authority  to 
make  the  payment  promised  therein. 

I  thus  answer  all  the  questions  in  the  affirmative. 

Mr.  Justice  Crompton.  —  My  Lords,  I  think  that  assuming  the 
letter  in  question  to  have  been  written  and  sent  by  the  direction  of 
the  defendant  in  error,  there  was  evidence  of  bribery  within  the 
meaning  of  the  late  statute.  That  letter,  under  the  circumstances 
stated  in  the  Bill  of  Exceptions,  seems  to  me  to  amount  to  a  prom- 
ise that  the  railway  expenses  should  be  paid  to  the  voter  if  he 
voted  for  the  candidates  named  in  the  letter.  He  is  requested  to 
come  to  Cambridge,  and  to  vote  for  the  specified  candidates,  and 
told  that  his  railway  expenses  will  be  paid.  And  I  do  not  think 
it  consistent  with  any  fair  and  reasonable  construction  to  suppose 
that  any  man  could  understand  that  his  railway  expenses  were  to 
be  paid  whichever  way  he  voted.  Neither  do  I  think  that  the  offer 
could  mean,  as  suggested,  that  conveyances  would  be  secured  by 
railway,  or  that  the  letter  referred  to  prepayment  of  the  railway 
fares  by  the  candidates,  leaving  the  voter  to  vote  as  he  pleased. 
No  arrangement  appears  to  have  been  made  for  providing  railway 
carriages  by  the  candidates,  and  the  arrangement  acted  upon  was, 
that  the  voter  should  pay  for  himself  and  afterwards  receive  back 
the  money  ;  and  the  expression  in  the  letter  seems  to  me  to  refer 
to  a  repayment  of  the  expenses  incurred  by  the  voter. 

*  It  was  urged  in  argument  that  the  money  could  not  be  *  775 
a  gift  within  the  statute,  because,  as  it  was  said,  there  was 
a  consideration  for  the  repayment  by  reason  of  the  payment  or 
expense  incurred  by  the  voter,  being  at  the  request  of  the  party 
making  the  promise,  and  subsequently  paying ;  and  it  was  con- 
tended that  a  payment  of  a  sum  of  money  due  for  a  valuable  con-' 
sideration  would  not  be  within  the  statute.  This  doctrine  would, 
however,  as  it  seems  to  me,  go  much  further  than  could  possibly 
be  supported.  It  would,  for  instance,  include  a  payment  as  a 
remuneration  for  loss  of  time,  if  a  voter  should,  at  the  request  of 
the  candidate,  abstain  from  work  that  he  might  come  to  vote  for 
him.    It  was  said,  also,  that  the  voter  really  gets  nothing,  and  if 
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he  could  recover  the  money  as  a  sum  laid  down  hj  him  for  the 
candidate,  at  the  candidate's  request  and  as  the  candidate's 
money,  so  that  the  candidate  would  be  liable  to  repay  the  amount 
whichever  way  the  voter  voted  as  money  paid  by  the  voter  for  tlie 
use  of  the  candidate  at  his  request,  the  case  would  be  much  tlie 
same  as  if  the  candidate  had  provided  travelling  accommodation 
for  the  voter,  and  it  would  be  necessary  to  consider  how  far  such 
providing  travelling  accommodation  would  be  legal ;  but,  accord- 
ing to  what  I  think  the  true  construction  of  the  letter,  the  money 
was  not  to  be  paid  by  the  voter  as  the  agent  of  the  candidate,  to 
be  repaid  back  at  all  events,  but  I  think  the  real  agreement  was, 
"  If  you  vote  for  us,  we  will  pay  you  the  money  you  have  expend- 
ed for  travelling  expenses,  which,  in  the  event  of  your  voting  the 
other  way,  will  fall  upon  yourself."  And  this  seems  within  the 
principle  which  requires  that  the  voter's  mhid  should  be  left  un- 
biassed to  the  last,  and  is  within  the  enactment  of  the  statute  as 
to  the  promise  of  money.     Part  of  the  consideration  for  which  the 

money  is  to  be  paid  is  the  voting  for  the  particular  caiidi- 
*  776   dates,  and  the  promise  is,  therefore,  to  *  give  money  for  so 

voting.     I  answer  your  Lordships'  first  question,  therefore, 
in  the  affirmative. 

With  regard  to  the  second  question,  I  think  that  there  was  evi- 
dence for  the  jury  that  the  letter  was  written  and  sent  by  the 
authority  and  direction  of  the  defendant.  It  appears  that  a  dis- 
cussion took  place  at  the  committee  as  to  the  question  of  travelling 
expenses,  and  that  the  defendant  gave  his  opinion  for  the  guid- 
ance of  the  parties  who  were  conducting  such  matters.  The 
'^  guidance  "  must  surely  mean  the  guidance  with  reference  to 
what  they  were  to  do  as  to  getting  up  the  out-voters  and  paying 
their  travelling  expenses. 

It  appears  that  Peed  had  asked  the  defendant  whether  it  would 
be  legal  to  get  up  the  out-voters  and  pay  their  legal  travelling  ex- 
penses, ^'  what  they  had  paid  out  of  pocket,"  so  that  it  is  clear 
that  the  conversation  and  advice  had  no  reference  to  any  plan  of 
providing  carriages  for  out-voters,  but  that  it  referred  directly  to 
the  repayment  of  out-voters  of  the  money  they  had  paid  for  their 
travelling  expenses.  It  seems  to  me  that  it  is  hardly  consistent 
with  any  reasonable  probability  to  suppose  that  the  out-voters,  so 
to  be  brought  up  and  repaid,  were  to  be  repaid  whichever  way  they 
voted,  or  that  the  conversation  had  any  reference  to  the  bringing 

[692] 


COOPER  V.  BLADE.  ♦776 

up  out-voters  who  were  to  vote  or  might  vote  for  opposing  candi- 
dates. I  think  that  the  circumstances  stated  to  have  taken  place 
at  the  committee  room  were  at  all  events  evidence  of  the  defend- 
ant giving  his  sanction,  direction,  and  authority,  that  the  course 
which  was  adopted  should  be  taken,  and  if  so,  the  payment  after- 
wards seems  to  have  been  in  conformity  with  the  letter  and 
promise,  and  to  have  been  the  act  of  the  defendant  through  his 
agent. 

I  answer  your  Lordships'  second  and  third  questions,  therefore, 
also  in  the  affirmative. 

*  Mr.  Justice  Wiluams.  —  My  Lords,  I  am  of  opinion   *  777 
that  all  the  questions  put  by  your  Lordships  ought  to  be 
answered  in  the  affirmative. 

As  to  the  first  of  these  questions,  the  2d  section  of  the  Statute 
17  &  18  Vict.,  c.  102,  enacts,  that  a  man  shall  be  deemed  guilty 
of  bribery  "  if  he  shall  promise  any  money  "  "to  any  voter  "  "  in 
order  to  induce  him  to  vote." 

The  letter  to  which  this  question  adverts  appears  to  contain  an 
implied  promise  to  pay  money  to  the  voter,  namely,  the  amount  of 
his  railway  expenses,  if  he  shall  have  incurred  them  by  reason  of 
acceding  to  the  request  contained  in  the  letter,  viz.  to  "  return  to 
Cambridge  and  record  your  vote  in  favour  of  Lord  Maidstone  and 
F.  W.  Slade,  Esq."  And  with  respect  to  the  motive  of  the 
promise,  I  am  wholly  unable  to  understand  how  any  doubt  can  be 
entertained  that  the  promise  was  made  simply  in  order  to  get  the 
voter  to  come  to  Cambridge  and  vote  for  Lord  Maidstone  and  Mr. 
Slade  ;  or,  in  the  words  of  the  statute,  "  in  order  to  induce  him  " 
("  any  voter  ")  "  to  vote."  As  to  the  proviso  in  the  statute  that 
the  enactment  shall  not  extend  to  any  money  paid  or  agreed  to  be 
paid  for  or  on  account  of  any  legal  expenses  bond  fide  incurred  at 
or  concerning  any  election,  I  agree  with  my  brother  Willes,  that 
it  refers  to  the  expenses  of  the  candidate,  and  not  those  of  the 
voters,  and  is  quite  inapplicable  to  the  present  question. 

As  to  the  second  of  your  Lordships'  questions,  I  beg  to  call 
your  attention  to  that  part  of  the  evidence  of  William  Thirkettle, 
which  speaks  of  the  transaction  in  the  committee  room  of  Lord 
Maidstone  and  Mr.  Slade.  The  persons  present  there  were  Mr. 
Slade,  Mr.  Peed,  and  the  witness.  Mr.  Peed  was  Mr. 
Slade's  "  agent  for  election  *  expenses,"  appointed  by  him   *  778 
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afterwards  in  effect  makes  the  payment.  But  unless  the  mere 
payment  and  the  promise  to  pay  in  order  to  procure  the  vote  are 
the  same  thing,  or  unless  there  be  reasonable  grounds  from  the 
evidence  to  impute  to  the  defendant  that  he  intended  to  convey  to 
those  present  more  than  he  expressed  (of  which  I  certainly  see 
none),  he,  the  defendant,  clearly  has  furnished  no  evidence  of 
authority,  directly  or  indirectly  given,  to  do  more  than  to  pay  the 
expenses.  Now,  in  my  opinion,  this  is  not  the  same  thing  with  a 
promise  to  pay  in  order  to  procure  a  vote.  The  one  I  have 
already  said  I  consider  to  be  illegal ;  the  other,  simply  and  by 
itself,  I  look  upon  as  legal,  becoming  only  illegal  when  done  cor- 
ruptly. My  reasons  for  this  latter  opinion  will  be  stated  in  mj 
answer  to  your  Lordships'  third  question. 

8d.  I  have  already  stated  my  opinion  that  there  was  evideuce 
that  the  defendant  paid  money  to  Carter  on  account  of  his  having 
voted  at  the  election  ;  and  the  learned  Judge  who  tried  the  cause 
is  stated  to  have  been  of  opinion  that  this  was  equivalent  to  his 
having  paid  the  money  corruptly.  According  to  his  view  of  the 
statute,  the  word  ''  corruptly  "  is  purely  superfluous  and  otiose, 
for  he  expressly  tells  the  jurors  that  they  ought  to  find  for  the 

plaintiff,  if  they  were  satisfied  that  the  money  was  given  by 
*  784   *  or  for  the  plaintiff,  and  that  the  moving  cause  for  the  gift 

was  that  Carter  had  voted  for  the  defendant,  even  though 
the  amount  was  no  more  than  the  fair  and  reasonable  expense 
incurred,  and  though  the  defendant  honestly  believed  he  was  com- 
mitting no  offence  thereby.  No  one  can  entertain  a  more  shicere 
or  greater  respect  for  the  author  of  that  opinion  than  I  do,  nor 
venture  to  differ  from  him  with  greater  diffidence ;  but  after  much 
consideration,  I  cannot  but  think  that  the  judgment  of  the  Court 
below,  which  is  opposed  to  his  ruling  at  Nisi  Prius,  stands  on 
sounder  foundations.  The  word  "  corruptly  "  certainly  was  not 
inserted  in  the  statute  without  a  purpose ;  twice  in  the  section,  in 
branches  1  and  2,  it  is  omitted  in  the  first  parts,  which  relate  to 
promises  and  agreements  to  procure  future  votes ;  twice  it  is  in- 
serted in  the  latter  parts,  where  the  reference  is  to  votes  having 
been  given  or  withheld  at  the  election  past.  For  the  omission  in 
the  former  and  the  insertion  in  the  latter  many  good  reasons  may 
be  assigned  ;  it  is  enough  to  say,  that  a  promise  to  pay  money  or 
to  procure  a  place  to  induce  a  voter  to  vote  for  a  particular  candi- 
date, can  only  be  made  with  a  view  to  influence  the  voter's  mind, 
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and  interfere  with  the  independence  of  the  vote.  However  lauda- 
ble the  motive  in  the  mind  of  him  who  promises,  or  whatever  his 
knowledge  of  the  law,  the  act  is  against  the  policy  of  the  statute, 
and  within  the  mischief  to  be  prevented ;  the  statute  is,  therefore, 
framed  to  prevent  the  act  imder  all  circumstances.  But  to  give 
money  or  procure  place  on  account  of  the  vote  having  been  given 
or  withheld  after  the  election  may  or  may  not  be  within  the  mis- 
chief which  the  Act  was  intended  to  prevent,  or  it  may  be  done 
under  circumstances  which  so  remotely  tend  that  way,  that  the 
Legislature  may  well  have  declined  to  make  it  penal  under  all 
circumstances.  Some  such  were  mentioned  in  the  judg- 
ment *  in  the  Court  below ;  others  will  readily  occur  to  *  785 
the  mind.  It  appears  to  me,  then,  that  it  is  material  to 
bring  an  act  within  this  part  of  the  section,  that  it  should  have 
been  done  "  corruptly,"  and  that  whatever  may  be  required  to 
satisfy  that  word,  the  merely  doing  it  because  the  vote  had  been 
given  or  withheld  is  not  enough.  As  a  general  rule,  no  doubt, 
the  party's  knowledge  of  the  law  is  immaterial,  or  perhaps  is  to  be 
conclusively  presumed  ;  but  here  the  statute  expressly  makes  the 
operating  motive  in  the  mind  of  the  party  material,  and  it  adds 
that  that  motive  must  be  corrupt ;  which  is  as  much  as  to  say,  that 
it  may  operate  honestly  and  without  intent  to  interfere  with  the 
purity  of  election. 

Now,  in  the  present  case,  nothing  is  found  which  affects  the 
defendant,  but  that  he  expressed  an  opinion,  founded  on  that  of  a 
great  Judge,  that  such  a  payment,  confined  within  very  strict 
bounds,  might  be  made.  This  might  not  have  protected  him  if 
evidence  of  a  corrupt  motive  had  been  given ;  but  to  make  it  in 
itself  evidence  of  corruption  seems  to  me  against  candour  and  the 
proper  construction  of  the  statute.  I  think  therefore,  that  this* 
question  ought  to  be  answered,  like  the  second,  in  the  negative. 

April  17. 

Lord  Cranworth,  after  fully  stating  the  case,  said  :  The  first 
question  to  be  considered  is,  whether  the  payment  of  the  expenses 
of  eight  shillings  to  a  voter  for  coming  from  Huntingdon  to  vote 
for  members  of  Parliament  for  Cambridge,  if  that  payment  was 
made  by  or  with  the  authority  of  the  candidates,  was  or  was  not 
bribery  within  the  meaning  of  the  Act  of  Parliament.  If  that 
should  be  determined  in  the  afSrmativo,  then  another  question  to 
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be  considered  is  whether  there  is  any  proof  that  this  paj- 

*  786    ment,  *  of  which  there  was  undoubted  proof  that  it  was 

made  to  Carter,  was  made  by  the  authority  of  the  candi- 
date. 

On  the  first  point,  I  confess  that,  though  undoubtedly  from  the 
earliest  time  of  my  recollection  this  has  been  a  matter  under  dis- 
cussion, I  never  have  been  able  to  entertain  any  doubt  but  that  die 
giving  of  money  to  a  person  to  come  and  vote  for  a  particular 
candidate  at  a  particular  election  is  giving  to  him  money  within 
the  meaning  of  this  section,  and  within  the  meaning  of  previous 
sections,  which  are  to  the  same  effect  as  the  present.  The  section 
is :  "  That  every  person  who  shall  directly  or  indirectly  give  any 
money  to  any  voter  in  order  to  induce  the  voter  to  vote  or  refrain 
from  voting,  shall  be  guilty  of  bribery."  Now  surely,  if  I  say  to 
a  person,  ^^  If  you  will  come  to  Cambridge  and  vote  for  me,  I  will 
give  you  money,  being  the  amount  of  whatever  expense  you  may 
pay  for  coming  there  to  vote,"  that  is  giving  money  to  the  voter 
for  the  purpose  of  inducing  him  to  vote,  it  is  giving  money  to  him 
to  indemnify  him  for  something  which,  but  for  giving  the  money,  he 
would  have  to  pay  out  of  his  own  pocket.  It  may  be  a  matter  for 
your  Lordships,  and  for  the  other  House  of  Parliament,  in  your 
legislative  capacity,  to  consider  whether  it  would  not  be  reasonable 
to  alter  this  enactment,  and  to  say  that  money  bond  fide  paid, 
which  is  no  more  than  an  equivalent  for  the  expense  of  coming  to 
vote,  ought  not  to  be  considered  as  a  bribe.  That,  of  course,  is  a 
matter  for  the  consideration  of  the  Legislature  in  its  legislative  ca- 
pacity. We  are  deciding  now  judicially  whether  money  so  given 
does  or  does  not  come  within  the  description  of  money  given  to  a 
voter  to  induce  him  to  come  and  vote  at  the  election.  I  think  that 
is  a  matter  which  admits  of  no  doubt. 

Then  that  being  so,  the  question  in  the  first  place  is  whether 
there    was  evidence    that    this    money   was    given,  and 

*  787    *  of  that,  I  think,  there  can  be  no  possible  doubt.    The 

evidence  was  most  clear  upon  that  point.  That  the  money 
was  paid  nobody  doubts.  The  real  question  in  dispute  was, 
whether  there  was  or  was  not  evidence  which  could  by  any  possi^ 
bility  be  laid  before  the  jurymen  as  evidence  which  might  induce 
them  to  come  to  the  conclusion  that  that  payment  of  eight  shillings 
was  a  payment  made  by  the  authority  of  the  candidates,  Lord 
Maidstone  and  Mr.  Slade. 
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Upon  that  subject  the  evidence  was  this  —  [his  Lordship  stated 
it]. 

The  question  now  is  whether,  under  these  circumstances,  there 
was  evidence  from  which  the  jury  might  reasonably  infer,  if  not 
contradicted,  that  Mr.  Slade  authorised  adding  to  the  letter  the 
words  so  written. 

The  question  being  raised  whether  there  was  evidence  to  go  to 
the  jury,  I  confess,  so  far  from  having  any  doubt  whether  there 
was  such  evidence,  my  only  doubt  is  as  to  the  possibility  of  com- 
ing to  any  other  conclusion.  There  are  circulars  printed  by  the 
direction  of  Mr.  Slade  to  be  sent  to  the  out-voters  to  desire  them 
to  come  up  to  vote.  A  discussion  takes  place  whether  it  is  law- 
ful to  pay  their  expenses.  Mr.  Slade  says,  and  not  only  says, 
but  says  '^  for  the  guidance  of "  his  agent  (for  that  is  the  evi- 
dence), that  it  is  lawful  to  pay  their  expenses.  Surely,  when 
immediately  after  that  the  agent  writes  at  the  bottom  of  the  cir« 
culars,  "Your  railway  expenses  will  be  paid,"  the  inference  is 
irresistible  that  that  was  stated  by  Mr.  Slade  for  the  purpose  of 
being  communicated  to  the  out-voters.  Indeed  if  it  was  legal 
that  expenses  should  be  paid,  one  cannot  but  suppose  that  the 
candidate  as  a  reasonable  man  would  inform  the  out-voters  that 
they  would  be  paid,  because  it  would  manifestly  be  an  induce- 
ment to  them  to  come  to  vote  when  probably  they  otherwise  might 
not  come. 

Therefore,  I  confess  upon  that  point  the  case  appears  to  *  788 
me  perfectly  clear,  and  the  only  error  that  there  appears  to 
me  to  be  in  this  case  is  this :  I  do  not  think  that  there  was  evi- 
dence that  warranted  a  finding  upon  both  counts ;  and,  although 
I  am  clearly  of  opinion  that  the  paying  of  the  money  was  a  cor- 
rupt payment  within  the  meaning  of  the  statute,  because  I  cannot 
give  the  word  "  corruptly,"  as  there  used,  referring  to  a  payment 
after  voting,  any  other  meaning  than  a  payment  in  violation  of  that 
which  the  statute  was  passed  to  prohibit.  Although  there  was  evi- 
dence of  that,  I  think  it  clear  that  the  Legislature  did  not  mean 
that  there  should  be  two  penalties  recovered.  If  you  said :  "  I 
will  give  you  eight  shillings  if  you  come  and  vote  for  me,"  and  on 
the  man  coming  to  vote  for  you,  you  gave  the  eight  shillings,  it  is 
clear  to  my  mind  that  in  such  a  case  the  Legislature  meant  that 
to  be  only  one  act  of  bribery;  but  here  the  counts  are  two, 
although  there  is  only  evidence  to  support  one  count. 
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Now  the  question  is,  what  is  the  course  that  ought  to  be  par- 
sued  here  ?  I  have  had  some  doubt  whether  that  error  might  not 
have  warranted  a  venire  de  novo  ;  but  upon  consideration,  I  do  not 
think  that  is  so ;  because  the  objection  which  is  taken  by  way  of 
exception,  is  not  pointed  to  that.  The  learned  Judge  is  reported 
to  have  told  the  jurors  that  if  they  "  were  satisfied  upon  the  evi- 
dence that  the  defendant  did  by  himself,  or  any  other  person  on 
his  behalf  authorised  by  him  so  to  do,  promise  money  to  the  said 
Richard  Garter,  in  order  to  induce  him  to  vote  for  the  said  de* 
fendant,  that  they  ought  to  find  the  seventh  count  for  the  plain- 
tiff." That  was  quite  a  right  direction.  And  also,  '^  that  if  tbe 
jurors  were  satisfied  upon  the  evidence  that  the  defendant  did  by 
himself,  or  any  other  person  on  his  behalf  authorised  by  him  so  to 

do,  give  money  to  the  said  Richard  Garter  on  account  of, 
*789.  that  is  to  say,  that  the  *  moving  cause  of  his  giving  such 

money  was  Garter's  having  voted  for  the  defendant,  that 
they  ought  to  find  the  eighth  count  for  the  plaintiff."  That  again 
is  perfectly  correct.  Both  those  directions  were  perfectly  right. 
Therefore  the  objection  that  only  one  penalty  can  be  recovered 
cannot  arise  in  truth  upon  this  bill  of  exceptions.  I  understand, 
however,  that  a  communication  has  been  made  that  tbe  plaintiff  is 
willing  to  enter  a  nolle  prosequi  upon  either  one  of  those  counts. 
And  that .  being  so,  it  appears  to  me  that  the  judgment  below 
ordering  a  venire  de  novo  was  wrong,  and  ought  to  be  reversed,  and 
that  instead  of  that,  judgment  should  be  entered  for  tbe  plaintiff, 
but  (with  his  consent)  ^  entered  upon  one  count  only. 

Lord  Wensletdale.  —  In  this  case  I  shall  have  but  a  few 
observations  to  make  in  addition  to  those  which  my  noble  and 
learned  friend  has  made.  This  was  an  action  originally  brought 
for  penalties,  I  think,  to  the  number  of  fifty,  by  Mr.  Cooper 
against  Mr.  Slade,  who  was  a  candidate  for  the  borough  of  Cam- 
bridge at  the  last  general  election  but  one.  The  principal  object 
being  to  take  the  opinion  of  the  Court,  and  if  necessary,  of  the 
Court  of  Error,  upon  the  construction  of  the  late  Act  of  Parlia- 
ment, I  thought  it  was  proper,  presiding  as  Judge  at  the  trial, 
that  so  many  penalties  should  not  be  enforced,  and  the  plaintiff 
abandoned  all,  except  two  relating  to  the  same  transaction.  I 
had,  therefore,  to  deliver  my  opinion  whether  the  Act  had  been 

^  See  15  &  16  Vict.  c.  76,  §  157. 
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yiolated  in  the  one  case  or  the  other ;  my  duty  was  confined,  as  I 
thought,  by  the  consent  of  the  counsel  at  the  trial,  simply  to 
giving  my  opinion  as  to  the  construction  of  the  Act  of  Parliament, 
which  was  afterwards  to  be  the  subject  of  review,  if  necessary,  in 
this  supreme  tribunal. 

*  I  had  no  difficulty  in  giving  nay  opinion  as  to  the  con-  *  790 
struction  of  the  Act ;  I  thought  that,  according  to  the  mean- 
ing of  the  Act,  a  promise  of  a  sum  of  money,  although  that  money 
might  be  only  the  fair  and  reasonable  expenses  of  the  voter  coming 
to  the  poll,  if  made  in  order  to  induce  any  voter  to  vote,  or  refrain 
from  voting,  was  within  the  Act  of  Parliament.  If  payment  or 
repayment  of  the  voter's  travelling  expenses  in  this  particular 
case  was  promised  with  a  condition  expressed  or  implied  to  vote 
for  a  particular  candidate,  then,  in  my  opinion,  it  was  an  offence 
within  the  Act  of  Parliament,  although  those  travelling  expenses 
were  perfectly  fair  and  reasonable,  and  I  so  delivered  my  opinion, 
which,  of  course,  was  subject  to  review. 

I  also  felt  it  necessary  to  give  an  opinion  upon  the  other  count 
on  which  the  plaintiff  proceeded,  in  which  it  was  charged  that  Mr. 
Slade  had  paid  money  corruptly  to  the  voter  on  account  of  his 
having  voted  at  the  last  election.  I  was  obliged  to  put  a  con- 
struction upon  that  clause  of  the  Act  also,  and  I  did  so,  certainly 
with  some  hesitation  in  my  mind,  because  I  confess  not  exactly  to 
understand  the  meaning  of  the  term  "  corruptly,"  as  used  in  that 
Act  of  Parliament ;  but  feeling  certain  that  the  Legislature  could 
not  mean  to  impose  two  penalties  for  the  same  transaction,  namely, 
one  for  the  promise  to  give  money  in  order  to  induce  a  person  to 
vote,  and  another  for  afterwards  giving  the  money  for  having  so 
voted,  I  thought  I  was  bound  to  dismiss  from  my  consideration 
altogether  any  previous  promise  that  had  been  made;  that  the 
Act  did  not  refer  to  payment  pursuant  to  a  promise  previously 
made,  but  to  a  payment  afterwards  without  any  previous  promise ; 
and  it  occurred  to  my  mind  that  the  reasonable  construction  to  be 
put  upon  the  Act  was,  that  if  a  man  gave  money  to  a  voter  as  a 
reward  for  having  voted  for  him,  that  being  the  moving 
cause  of  *  the  vote,  it  must  be  a  corrupt  payment  within  *  791 
the  meaning  of  the  Act  of  Parliament.  But  I  confess, 
certainly,  not  to  have  been  perfectly  satisfied  with  the  correctness 
of  that  opinion. 

With  respect  to  the  first  proposition  that  was  laid  down,  that 
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every  payment  of  expenses,  though  fair  and  reasonable,  to  a  Toter 
in  order  to  induce  him  to  vote,  that  is,  every  payment  upon  anj 
condition  expressed  or  implied  that  he  should  be  paid  his  expenses 
if  he  voted  for  a  particular  candidate,  is  bribery  within  the  mean- 
ing of  the  Act  of  Parliament,  appears  to  admit  of  no  doubt  at  all; 
and  there  has  been  no  difference  of  opinion  upon  it  anywhere. 
The  Judges  of  the  Court  of  Exchequer  Chamber  were  all  of  that 
opinion.  And  there  has  been  no  difference  of  opinion  expressed 
upon  that  subject  by  the  learned  Judges  who  delivered  tlieir 
opinions  in  this  House. 

Whether  the  evidence  was  sufficient  to  support  that  charge  was 
a  matter  which  was  not  debated  at  the  trial  before  me  at  Kisi 
Prius,  and  it  is  one  which  I  never  thought  was  to  be  made  a  mat- 
ter of  dispute.  No  argument  was  urged  that  such  a  case  was  not 
proved  against  Mr.  Slade  at  the  trial;  everything  passed  ncJ 
silentio.  But  in  order  that  the  case  might  come  before  the  Court 
above,  it  was  necessary  to  state  a  case,  and  then  an  entirelj 
different  objection  was  taken  in  the  Court  of  Error  from  that 
which  had  been  presented  to  me.  If  that  objection  had  been 
taken  at  Nisi  Prius  the  matter  would  have  been  sifted  much  more 
carefully.  I  should  have  heard  all  the  evidence  and  the  observa- 
tions of  the  counsel  upon  the  question  whether  it  was  sufficient!/ 
proved  that  the  defendant  was  a  party  to  the  promise  to  pay  the 
voter's  expenses  if  he  voted  for  him,  and  it  would  have  been  fally 

discussed  there  and  left  with  proper  observations.  When 
*  792   the  matter  came  up  to  the  Court  of  Exchequer  Chamber  *  the 

principal  point  argued,  and  for  the  first  time,  was,  whether 
there  was  sufficient  evidence  stated  upon  the  bill  of  exceptions  to 
warrant  the  jury  in  coming  to  a  conclusion  that  Mr.  Slade  had  been 
a  party  to  the  making  of  a  promise  to  give  money  to  the  voter  in 
case  he  voted  for  him.  I  certainly  feel  very  considerable  doubt 
myself  whether  it  is  a  proper  course  to  take  to  raise  that  objection 
upon  a  bill  of  exceptions.  I  think  it  should  have  been  by  a  motion 
for  a  new  trial  for  misdirection,  or  by  the  proceeding,  now  little 
used,  of  a  demurrer  to  the  evidence,  when  it  would  have  been  for 
the  Court  to  decide  whether  the  evidence  set  out  on  the  record 
was  sufficient  to  warrant  the  direction  or  not.  But  it  has  become 
a  practice  of  late  (I  considerably  doubt  whether  it  is  a  right 
practice)  upon  a  bill  of  exceptions  not  merely  to  raise  the  question 
as  to  the  misdirection  of  the  learned  Judge  in  point  of  law,  but  also 
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as  to  the  sufficiency  of  the  evidence  to  go  to  the  jury,  and  I  proceed 
to  discuss  that  question,  whether  there  was  sufficient  evidence  in 
this  case  to  warrant  the  jury  in  coming  to  the  conclusion  that  Mr. 
Slade  himself  was  a  party  to  the  promise  to  give  the  voter  money 
upon  the  implied  condition  of  his  voting  for  him.     That  question 

« 

involves  two  others.  The  first  is,*  whether  there  was  any  such 
promise  held  out  by  anybody  to  Carter.  Tliat  depends  upon  the 
construction  which  ought  to  be  put  upon  the  terms  of  the  letter 
which  it  appears  was  sent  from  Mr.  Slade's  committee  room,  at  the 
Lion  Hotel,  at  Cambridge.  That  letter,  signed  by  the  chairman 
of  Mr.  Slade's  committee,  is  in  these  terms  [his  Lordship  read  it]. 
That  was  a  printed  letter,  and  the  expense  of  printing  it  was  paid 
among  the  other  expenses  of  Mr.  Slade's  election.  There  was 
added  in  writing,  at  the  bottom  of  it,  ^'  Your  railway  expenses 
will  be  paid."  Taking  the  whole  of  that  letter  together,  I 
conceive  there  can  be  little  doubt  that  a  *  conclusion  might  *  798 
fairly  be  drawn  that  the  railway  expenses  were  to  be  paid  to 
the  voter  if  he  did  that  which  he  was  required  to  do  in  the  printed 
part  of  the  letter,  that  is,  come  to  Cambridge,  and  record  his  vote 
for  Lord  Maidstone  and  Mr.  Slade ;  it  was  the  conclusion  to  which 
the  jury  properly  came. 

Upon  this  part  of  the  case  I  think  there  appears  to  be  no  doubt 
at  all  amongst  the  great  majority  of  learned  Judges  who  advised 
your  Lordships  upon  the  question.  Mr.  Baron  Bramwell  is  the 
only  exception. 

Then  comes  the  more  important  question  whether  for  the  pur- 
poses of  this  action  this  letter  can  be  traced  to  Mr.  Slade  or  his 
agent.  As  it  is  an  illegal  act  for  a  man  to  offer  to  give  money  to 
another  for  voting,  I  take  the  law  to  be  clear  that  a  man  cannot  be 
guilty  by  his  agent  of  an  illegal  act,  and  be  held  responsible  for 
that  act,  unless  he  has  given  the  agent  authority,  expressed  or  im- 
plied, to  do  that  illegal  act.  I  know  that  the  law  of  agency  in  such 
cases  has  been  much  extended  by  committees  of  the  House  of 
Commons,  but  I  take  it  to  be  a  clear  proposition  of  law  that  if  a 
man  employs  an  agent  for  a  perfectly  legal  purpose,  and  that  agent 
does  an  illegal  act,  that  act  does  not  affect  the  principal,  unless  a 
great  deal  more  is  shown ;  unless  it  is  shown  that  the  principal 
directed  the  agent  so  to  act,  or  really  meant  he  should  so  act,  or 
afterwards  ratified  the  illegal  act,  or  that  he  appointed  one  to  be 
his  general  agent  to  do  both  legal  and  illegal  acts,  to  do  every 
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thing,  in  short,  which  he  might  think  proper  to  support  the  interests 
of  the  candidate.  If  the  candidate  gives  his  agent  sach  a  general 
authority,  and  the  agent  is  guilty  of  bribery,  the  candidate  is  no 
doubt  responsible  for  it.  I  know  that  there  is  a  very  great  difference 
in  Parliamentary  practice  upon  this  subject,  but  I  conceive  that  the 
rule  of  law  is,  as  I  have  laid  it  down,  that  no  man  who  is  an 

agent  for  a  legal  purpose  can  make  the  principal  responsible 
*  794    *  for  an  illegal  act,  unless  the  principal  has  in  some  way 

directly  or  indirectly  authorised  it,  as  I  have  explained.  It 
was,  therefore,  I  think  necessary,  and  indeed  was  admitted  on  all 
sides  to  be  necessary,  to  show  in  this  case  that  the  letter  was  wri^ 
ten  by  the  authority  expressed  or  implied  of  Mr.  Slade,  and  it  is 
upon  that  part  of  the  case  that  there  is  a  difference  of  opinion 
among  the  learned  Judges,  two  of  them,  Mr.  Baron  Bramwell  and 
Mr.  Justice  Wightman,  being  of  opinion  that  there  was  not  suffi- 
cient evidence  in  this  case  for  the  jury  to  conclude  that  the  letter 
was  written  by  the  authority  of  Mr.  Slade.  Upon  this  part  of  tlie 
case,  I  think,  with  the  majority,  that  the  jurors  had  a  perfect  right, 
upon  the  evidence,  to  come  to  the  conclusion  at  which  they  arrived ; 
they  are  the  proper  judges  of  the  effect  of  the  evidence  ;  they  have 
an  opportunity  of  seeing  the  witnesses,  of  observing  their  demean- 
our, and  the  manner  in  which  they  give  their  evidence,  and  of 
hearing  the  very  words  uttered,  and  they  are*  therefore  much  more 
competent  to  judge  of  the  evidence  than  any  person  can  be  who 
merely  reads  a  written  statement  of  it. 

There  was  a  case  QSiboni  v.  Kirkman^^  in  which  a  direction  of 
mine  was  questioned,  which  was  very  remarkable  as  showing  the 
difference  between  what  the  jurors  have  to  decide,  and  what  would 
appear  upon  the  written  report  of  the  evidence.  It  was  an  action 
brought  on  a  special  agreement  for  the  non-delivery  of  a  pianoforte 
to  the  plaintiff,  on  his  return,  after  a  long  absence  from  England, 
in  lieu  of  one  sold  by  him  to  the  defendant.  There  was  a  plea  on 
the  record,  by  way  of  accord  and  satisfaction,  that  there  was  an- 
other agreement  between  the  parties,  that  another  pianoforte  siiould 
be  delivered  by  the  defendant  to  the  plaintiff  in  lieu  of  it.    There 

was  a  direction  given  upon  the  first  trial  which  the  Court 
*795    of  *  Exchequer  thought    unsatisfactory,  and    ordered  a 

second  trial.     The  plea  set  up  was  to  be  proved  by  the  de- 
fendant on  the  second  trial  before  me.    The  witness  for  the  defend- 

^  1  M.  &  W.  418,  4  M.  &  W.  S89. 
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ant,  the  defendant's  daughter,  stated  a  perfectly  good  case  npon 
her  examination-in-chief.  Upon  her  cross-examination,  she  utterly 
contradicted,  or  qualified,  so  as  to  mystify  every  thing  that  she  had 
stated  before ;  and  so,  upon  the  evidence  altogether,  there  was 
nothing  at  all  proved,  and  I  accordingly  directed  that  there  was  no 
evidence  to  go  to  the  jury  in  support  of  the  plea.  There  was  a  bill 
of  exceptions,  and  the  Court  of  Error  said  that  that  direction  was 
wrong,  because  the  jurors  were  the  judges  of  the  evidence  by  see- 
ing the  mode  in  which  it  was  given  by  the  witness  ;  that  the  con- 
tradictions on  the  cross-examination  might  be  thought  by  them  to 
have  been  got  out  by  the  skill  of  counsel  from  the  weakness,  but 
not  the  falsehood  of  the  witness  ;  and  that  it  was  for  them  to  say 
whether,  upon  the  whole,  she  had  proved  the  case  or  not.  A  venire 
de  novo  was  therefore  ordered.  These  circumstances  do  not  ap- 
pear distinctly  in  the  case  as  reported  (4  M.  &  W.  339)  ;  but  I 
recollect  them  perfectly,  and  have  a  note  of  them ;  and  the  case  is 
a  very  strong  exemplification  of  the  principle  that  it  is  to  be  left  to 
the  jury  to  consider  and  put  a  value  on  evidence  which,  on  read- 
ing, may  appear  even  to  be  completely  contradictory. 

I  apply  that  reasoning  to  the  present  case,  and  I  ask  whether  or 
not  the  jury  might  not  conclude,  from  the  evidence  in  the  bill  of 
exceptions,  Mr.  Slade  authorised  that  written  memorandum  to  be 
added  to  the  printed  circular.  If  so,  it  amounts  to  a  promise  on 
his  part  to  the  voter  to  pay  money  in  case  the  voter  performed  the 
condition  of  voting  for  him. 

It  appears  that  all  this  took  place  in  Mr.  Slade's  committee 
room.  Mr.  Thirkettle  added  the  additional  memorandum. 
Mr.  Thirkettle  was  produced  and  examined  on  *  oath  as  a  *  796 
witness  by  the  plaintiff,  and  stated  that  he  was  clerk  to  Mr. 
Peed,  the  election  agent ;  that  there  was  a  committee  for  conduct- 
ing the  election  of  the  Viscount  Maidstone  and  Mr.  Slade  ;  that 
Charles  Balls  acted  as  chairman  of  such  committee;  that  the  witness 
saw  Mr.  Slade  at  the  committee  room,  and  had  in  his  presence 
heard  the  question  of  travelling  expenses  discussed,  and  that  Mr. 
Slade  said  it  was  legal  to  pay  travelling  expenses  to  bring  up  the 
out-voters,  and  he,  Mr.  Slade,  gave  his  opinion  for  the  guidance  of 
Mr.  Peed  ;  that  Mr.  Peed  asked  Mr.  Slade  his  opinion  whether  it 
would  be  legal  to  get  up  the  out-voters  and  pay  their  legal  travel- 
ling expenses,  what  they  paid  out  of  pocket ;  that  Mr.  Slade  made 
the  answer,  and  that  the  witness  wrote  the  words  ^^  Tour  railway 
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expenses  will  be  paid  "  at  the  bottom  of  the  said  letter  above  set  oat^ 
after  Mr.  Slade  had  said  that  the  payment  of  travelling  expenses  was 
legal.  Observe  what  the  witness  does  immediately  after  having 
heard  the  mode  in  which  the  matter  is  discussed,  as  to  getting  up 
the  out-voters  by  paying  their  travelling  expenses :  he  immediately 
thinks  that  it  will  be  wise  to  add  to  the  printed  form,  "  Your  trav- 
elling expenses  will  be  paid  "  ;  and  his  impression  at  the  time  un- 
doubtedly was  that  Mr.  Slade,  by  what  lie  said,  had  authorised  the 
insertion  of  these  additional  words  at  the  bottom  of  the  printed 
letter.  His  so  acting  at  the  time  is  very  important ;  it  shows  un- 
equivocally what  his  understanding  was.  Is  it  then  wrong  to  say 
that  the  jurors  were  right  in  coming  to  the  same  conclusion  that 
Mr.  Slade  had,  looking  at  the  time  and  place  where  it  was  said, 
and  to  the  previous  conversation,  meant  to  authorise  that  very 
thing  to  be  done  which  was  done,  and  which  the  witness  supposed 
Mr.  Slade  to  have  authorised  ? 

It  cannot  be  denied,  I  think,  that  that  was  a  matter  for  the  con- 
sideration of  the  jurymen.  They  heard  the  evidence  from 
*  797  the  witness  of  the  manner  in  which  the  words  were  used  *  by 
Mr.  Slade,  and  in  which  the  witness  drew  his  conclusion, 
and  they  were  perfectly  justified  in  finding  that  tlie  note  at  the 
bottom  of  the  printed  form  was  put  tliere  by  Mr.  Slade's  direction. 
It  matters  not  for  this  purpose  whether  Mr.  Slade  believed  that  he 
was  acting  rightly  or  not.  I  suppose  that  he  did  so  believe ;  rely- 
ing entirely  upon  Lord  Chief  Justice  Tindal's  opinion,  he,  no 
doubt,  thought  that  it  was  proper  to  pay  or  to  offer  to  pay  the  travel- 
ling expenses  of  out-voters,  even  though  the  effect  of  doing  so 
was  to  induce  them  to  vote  for  him.  I  have  no  doubt  that  he  was 
perfectly  innocent  of  any  intention  to  violate  the  law ;  still,  if  he 
did  authorise  that  memorandum  to  be  added  to  the  note,  and  that 
note  was  sent  to  the  voter  by  his  authority,  he  was  acting  in  viola- 
tion of  the  statute. 

I  am  of  opinion,  therefore,  that  in  this  case  there  is  sufficient 
evidence  to  warrant  the  conclusion  at  which  the  jurors  have 
arrived  on  both  points,  both  as  to  the  promises  and  the  payments. 
I  have,  however,  very  great  doubt  whether  I  was  right  in  my  con- 
struction of  the  obscure  terms  of  the  Act,  and  holding  that  if  a 
candidate  after  Aie  election  pays  a  voter  money,  the  moving  cause 
of  his  doing  so  being  that  the  voter  has  given  him  his  vote,  the 
payment  is  ^^  corrupt "  ;  and  as  I  am  perfectly  satisfied  that  the 
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plaintiff  ought  not  to  recover  two  penalties,  one  for  the  promise  to 
pay,  and  the  other  for  performing  the  promise  by  payment,  I 
think,  if  the  plaintiff  will  consent  to  abandon  the  count  for  the  lat- 
ter penalty  by  entering  a  nolle  prosequi^  I  shall  have  no  difiSculty 
in  advising  that  the  judgment  of  the  Court  below  ought  to  be  re- 
versed, and  judgment  entered  for  the  plaintiff  on  one  count. 

The  following  order  was  afterwards  entered  on  the  Journals : 
That  the  judgment  given  in  the  Court  of  Exchequer  Chamber  re- 
versing the  judgment  of  the  Court  of  Queen's  Bench  on  the 
seventh  and  eighth  counts  of  the  declaration,  and  awarding 
a  venire  de  novo,  be,  and  the  *  same  is  hereby  reversed :  And  *  798 
it  is  further  ordered  and  adjudged,  that  the  original  judg- 
ment of  the  Court  of  Queen's  Bench  on  the  seventh  count  of  the 
declaration  for  the  said  plaintiff  there,  be,  and  the  same  is  hereby 
affirmed,  the  said  plaintiff  in  error  having  consented  that  a  noUe 
prosequi  be  entered  on  the  said  eighth  count  of  the  said  declara- 
tion ;  and  that  the  record  be  remitted*.^ 

Lords'  Journals,  17th  April,  1858. 

^  Mr.  Lush,  on  the  25th  November,  1858,  moved,  on  behalf  of  the  plaintiff  in 
6rror,for  a  rule  to  direct  the  Master  to  tax  his  costs.  He  contended  that  the 
judgment  of  the  Exchequer  Chamber  awarding  a  venire  de  novo  had  been  re- 
versed by  this  House,  and  the  original  judgment  of  the  Court  of  Queen's  Bench 
declaring  the  right  of  the  plaintiff  had  been  thereby  re-established.  The  plain- 
tiff in  error  was  consequently  entitled,  under  the  8  Hen.  7,  c.  10,  and  the  rule  of 
all  the  Courts  of  1858  (No.  69),  to  be  placed  in  the  same  position  as  if  the  judg- 
ment of  the  Court  of  Queen's  Bench  had  never  been  impeached  :  Mackersays  v. 
Ramsey,  9  Clark  &  F.  818. 

Mr.  Couch  showed  cause  in  the  first  instance,  and  contended  that  the  judg- 
ment given  in  this  House  was  not  a  simple  reversal  of  that  of  the  Exchequer 
Chamber,  nor  a  simple  re-establishment  of  that  of  the  Queen's  Bench,  but  was  in 
substance  a  compromise,  for  if  there  had  not  been  a  consent  to  enter  a  nolle 
prosequi  on  the  8th  count,  the  award  of  a  venire  de  novo  most  have  been  affirmed. 

The  Court,  on  this  ground,  refused  the  rule. 

VOL.  Ti.  39  [  609  ] 
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1858.     April  16,  26,  87. 

The  DiBECTORS,  Ac.  of  the  Midland  Great  West-  )   a      /r.,^ 

ERN  Railway  of  Ireland,         .        .        .        .  ) 
R.  W.  Johnson  and  T.  W.  Kinder,         .        .        BespondenU. 

Contracts     Depreciatixm  Fund.     Mistake.     Law  and  Equity.     Cor- 

poratian.     Guaranty  Fund. 

MiBtake  as  to  a  contract  is  a  ground  for  equitable  relief,  but  it  must  be  a  mistake 
in  fact,  not  in  law.^ 

Mutual  mistake  as  to  its  construction  will  not  entitle  either  party  to  reli^  in 
equity. 

*  799    Where  the  law  has  declared  the  construction  of  a  contract,  a  Conrt  *of 

equity  will  not  interfere  to  aid  either  of  the  parties  merely  on  the 

ground  of  their  own  or  their  agents'  dealings  under  it,  for  that  would  be  to 

make  a  new  contract,  which  can  only  be  done  by  mutual  consent,  by  persons 

properly  authorised  and  in  due  form. 

If  such  dealings  relate  to  a  contract  with  an  incorporated  company,  the  new  con- 
tract, like  the  old  one,  must  be  under  seal. 

A.  entered  into  a  contract,  under  seal,  with  an  incorporated  railway  company  to 
do  t£e  haulage  work  of  the  company,  and  to  keep  in  repair  its  rolling  stock. 
He  was  likewise  to  make  new  rolling  stock,  and  out  of  the  payments  which 
should  become  due  to  him,  a  depreciation  fund  of  five  per  cent,  on  the  value  of 
the  stock  as  ascertained  at  the  end  of  each  year,  was  to  be  formed ; ''  and  if  the 
stock  has  diminished  in  value  more  than  the  allowed  depreciation  of  five  per 
cent.,  the  contractor  to  pay  the  difference  to  the  company ;  if  it  has  increased 
in  value,  the  company  to  pay  the  difference  to  the  contractor."  At  law,  it  was 
held  that  the  fund  thus  formed  belonged  to  the  company.  The  contractor  did 
not  impeach  this  decision  at  law,  but  filed  a  cause  petition  in  equity,  claiming 
to  have  this  fund  allotted  to  him  ;  on  the  ground  that  while  the  contract  con- 
tinued in  operation,  the  dealings  between  himself  and  the  company's  chief 
engineer,  whose  decision  *'  on  all  and  every  thing  connected  with  the  working  of 
the  contract,  and  the  sums  to  be  paid  or  deducted,"  was  to  be  binding,  with- 
out appeal,  on  both  parties,  had  made  monthly  and  annual  calculations,  in 
which  the  fund  was  treated  as  a  mere  guaranty  fund,  and  had  thereby  in- 
duced him  to  go  to  larger  expense  than  he  should  otherwise  have  incurred,  in 
order  to  improve  the  rolling  stock  of  the  company :  — 

Heldf  that  these  circumstances  did  not  establish  any  ground  for  equitable  relief. 

This  was  an  appeal  against  a  decretal  order  of  the  Lord  Chan- 
cellor of  Ireland  and  against  an  order  upon  a  rehearing  affirming 
the  same,  by  which  his  Lordship  declared,  '^  That  the  petitioners 

^  Ckwper  o.  Phibbs,  Law  Rep.  2  H.  L.  168. 
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are  entitled  to  be  paid  the  sum  of  87282.  lO^.,  being  the  difference 
between  the  sums  retained  by  the  respondents  on  account  of  the 
guaranteed  fund  during  the  year  ending  the  31st  of  July,  1853, 
and  the  amount  of  the  depreciation  of  the  working  stock  of  the 
respondents,  as  ascertained  by  valuation  of  their  rolling  stock, 
made  in  the  month  of  August,  1853." 

*  The  question  arose  upon  articles  of  agreement,  dated  *  800 
the  2l8t  of  February,  1851,  between  the  respondents  John- 
son and  Kinder,  of  the  one  part,  and  the  Midland  Great  Western 
Railway  of  Ireland  Company,  of  the  other  part,  by  which  the  re- 
spondents undertook  to  work  the  rolling  stock  of  the  appellants, 
and  covenanted  that  they  would  keep  in  repair  the  locomotive 
engines  and  tenders,  carriages  and  waggons,  of  the  company,  of 
every  nature  and  kind  soever,  and  such  stock  as  may  be  required 
for  the  conveyance  of  passengers,  goods,  cattle,  and  all  other 
things  connected  with  rolling  stock  and  repairs  thereof,  on  and 
over  the  line  of  railway  of  the  company,  from  Dublin  to  Galway, 
at  and  subject  to  the  several  conditions  and  agreements  herein- 
after mentioned."  The  contract  was  to  be  for  a  term  of  five  years, 
commencing  from  the  day  on  which  the  contractors  should  be  put 
into  possession  of  the  whole  line  of  railway. 

The  5th  clause  of  the  agreement  was,  that  "  The  contractors 
are  to  keep  the  rolling  stock  in  good  and  perfect  condition  and 
efficient  working  order,  to  the  satisfaction  of  the  chief  engineer, 
who  shall  be  the  sole  judge  thereof.  The  contractors  will  be  al- 
lowed by  the  company,  out  of  the  five  per  cent,  depreciation  or  re- 
served fund,  the  cost  of  the  following  articles  when  replaced  new 
in  engines  and  carriages."  To  this  clause  was  appended  a  speci- 
fication of  the  articles  which  were  the  subject  of  it. 

The  6th  clause  provided  thus  :  "  The  contractors  nevertheless  to 
be  subject  to  the  following  deductions,  to  be  made  monthly,  on 
account  of  rolling  stock,  viz.  at  the  rate  of  five  per  cent,  per  an- 
num as  interest,  on  the  estimated  value  of  the  rolling  stock  at 
the  commencement  of  this  contract,  consisting  partly  of  engines 
and  carriages  which  shall  have  been  in  use  before  the  commence- 
ment of  this  contract,  and  which  are  to  be  taken  at  a  valuation  at 
the  time  of  commencing  this  contract,  and  partly  of  new 
*  engines  and  carriages  to  be  furnished  by  the  contractors  at  *  801 
prices  to  be  agreed  on  between  them  and  the  company,  the 
cost  price  of  which  is  to  be  added  to  the  amount  of  the  valuation 
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above  mentioned  for  the  purpose  of  calculating  the  interest  there- 
on, and  also  a  further  deduction  of  five  per  cent,  per  annum  pay- 
able monthly  on  the  whole  of  the  said  estimated  amount  of  the 
value  of  the  rolling  stock  as  a  depreciation  fund  on  the  same. 
Either  the  company  or  the  contractors  to  have  power  to  call  for  a 
new  joint  valuation  of  the  whole  stock  at  the  end  of  every  year, 
and  if  the  stock  has  diminished  in  value  more  than  the  allowed 
depreciation  of  five  per  cent.,  the  contractors  to  pay  the  difierence 
to  the  company  ;  or  if  the  plant  or  the  stock  has  increased  in  value 
since  the  last  valuation,  the  company  to  pay  the  difference  to  the 
contractors,  less  by  any  advances  they  may  have  made  under  the 
heads  specified  in  clause  5." 

The  80th  clause  of  the  contract  provided  for  an  indenmity  fund : 
^'  The  contractors  to  deposit  with  the  company,  either  in  money  or 
in  rolling  stock,  the  sum  of  60001,  as  security  for  the  repairs  and 
depreciation  of  the  whole  of  the  plant  and  rolling  stock  in  their 
hands ;  and  the  said  sum  is  to  remain  in  the  company's  hands 
until  the  completion  of  this  contract,  said  contractors  being  al- 
lowed by  the  company  interest  on  the  same  at  the  rate  of  five  per 
cent,  per  annum." 

The  85th  clause  was,  '^  That  the  decision  of  the  chief  engineer 
of  the  company  upon  all  and  every  thing  connected  with  the  work- 
ing of  the  contract,  and  the  sums  to  be  paid  to  or  deducted  from 
the  contractors,  shall  at  all  times  be  final,  and  binding  on  both  the 
contractors  and  the  company  witbout  appeal." 

Possession  of  the  stock  was  delivered,  and  the  contractors  began 
working  on  the  31st  of  July,  1851,  and  on  that  day  a  valuation  of 
the  stock  was  made,  amounting  to  46,487/.  On  the  31st 
*  802  of  July,  1852,  the  same  stock  was  *  valued  at  the  sum  of 
44,7502.  Qs.j  the  amount  of  actual  depreciation  according 
to  that  valuation  being  17362. 14«.  The  depreciation  fund  of  five 
per  cent,  which  was  agreed  upon  in  the  contract  amounted  to 
3195/.  Qs.  8(2.,  and  deducting  the  amount  of  the  actual  depreciation 
from  the  agreed  five  per  cent,  depreciation,  the  balance  was  1,4582. 
12«.  8d.  The  sum  of  14582. 12«.  8d.  was  paid  by  the  appellants 
to  the  respondents  after  the  accounts  had  been  certified  by  the  ap- 
pellants' chief  engineer;  but  the  appellants  denied  that  it  was 
paid  on  that  account.  There  was  contradictory  evidence  on  this 
point.  On  the  occasion  of  the  first  valuation  the  valuers  differed, 
and  Mr.  John  Yiret  Gooch  was  called  in  as  arbitrator.    Mr.  Gooch 
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stated  the  principles  on  which  his  award  was  made,  and  Mr.  He- 
mans,  the  appellants'  chief  engineer,  thereupon  wrote  the  follow- 
ing letter  to  the  respondents,  dated  the  29th  October,  1861 :  — 

"  As  the  above-mentioned  valuations  entail  a  very  heavy  loss  on 
the  company,  on  comparison  with  the  original  cost  of  this  rolling 
stock,  it  becomes  my  duty  to  see  that  the  understanding  come  to 
between  your  Mr.  Kinder,  Mr.  Gooch  and  myself,  prior  to  the  latter 
gentleman's  award,  be  now  carried  out,  namely,  that  the  principle 
on  which  the  valuation  of  the  engines  was  arrived  at  on  the  valua- 
tion should  be  adopted  in  all  subsequent  ones  between  you  and  the 
company  ;  the  principle  I  understand  to  be  as  follows :  First,  a  mile- 
age rate  of  depreciation  fixed,  and  rateable  on  the  number  of  miles 
run  by  the  engines,  regardless  of  their  actual  condition.  Secondly, 
a  mileage  rate  on  the  miles  run  by  the  engines,  having  reference  to 
their  actual  condition,  as  to  what  it  would  cost  to  put  them  in 
thorough  good  working  order.  Thirdly,  the  actual  state  of  the 
public  market  for  new  engines  of  similar  description  to  be  taken 
into  account,  and  the  same  principles,  but  with  different  mileage 
rates,  to  apply  to  the  carriages.  I  cannot  consent  to  recog- 
nise the  valuation  as  the  basis  of  our  *  accounts  for  haulage,  *  803 
until  these  principles  and  the  fixed  mileage  rate  are  reg- 
ularly agreed  on."  The  respondents  assented  to  the  propositions 
thus  presented,  but  some  discussions  having  arisen  on  the  subject 
early  in  the  year  1852,  Mr.  Hemans  and  the  respondents  agreed  to 
refer  the  matter  to  Mr.  Gooch,  who  wrote  a  long  letter  on  the 
subject,  which  it  is  not  material  to  quote. 

Before  receiving  payment  of  the  monthly  accounts  for  haulage 
and  repairs,  the  respondents  were  required  to  sign  a  memorandum, 
of  which  the  following  is  a  copy :  — 

*^  I  declare  that  I  have  no  demand  against  the  Midland  Great  West- 
ern Railway  Company  on  account  of  mileage  contract,  save  and  ex- 
cept the  above  balance,  and  any  claim  I  may  have  through  a  new 
valuation  on  the  guaranty  fund,  and  the  adjustment  of  prices 
according  to  the  number  of  miles  run  at  the  end  of  the  year." 
One  of  the  items  of  deduction  in  the  account  to  which  this  was 
appended,  was  in  these  terms :  "  Less  five  per  cent,  per  annum  on 
do.  as  a  guaranty  fund." 

In  July,  1852,  and  in  July,  1853,  the  valuation  was  conducted 
on  the  principles  which  had  been  before  arranged  between  the 
respondents  and  Gooch  and  Hemans,  but  Hemans  then  refused  to 
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allow  the  sum  of  3728Z.  IO9.  (the  amount  of  the  difference  between 
the  actual  depreciation  and  the  depreciation  provided  for  by  the 
five  per  cent,  fund)  to  be  paid  back  to  the  respondents  or  credited 
to  their  account. 

In  October,  1853,  the  appellants  gave  notice  of  their  intention  to 
put  an  end  to  the  contract,  which  therefore  terminated  in  December 
of  that  year. 

In  January,  1854,  the  respondents  brought  an  action  against  the 
appellants  in  the  Court  of  Common  Pleas  in  Ireland  for  work  and 
labour,  goods  sold  and  delivered,  money  paid,  and  upon  an  account 
stated,  and  also  for  damages  for  determining  the  contract.  At  the 
trial  of  the  cause  before  Lord  Chief  Justice  Monahan,  his 
*  804  Lordship  *  intimated  his  opinion  to  be  that,  upon  the  legal 
construction  of  the  contract,  the  sum  of  3728Z.  10».,  the 
balance  of  the  depreciation  fund,  could  not  be  recovered  in  the 
action,  as  he  thought  that,  under  the  contract,  that  fund,  belonged 
to  the  appellants.  Objections  were  taken  to  this  ruling  but  ulti- 
mately the  respondents  acquiesced  in  it  so  far  as  the  Courts  of  law 
were  concerned. 

In  June,  1855,  the  respondents  presented  their  cause  petition  in 
the  Court  of  Chancery  in  Ireland  to  recover  this  sum  of  3728Z.  10»- 
The  cause  was  heard  before  Lord  Chancellor  Brady  in  February, 
1856,  when  he  made  the  decretal  order  in  the  respondents'  favour, 
which  he  afterwards  affirmed  on  a  rehearing.^  This  appeal  was 
then  brought. 

The  Solicitor-  General  (^Sir  R,  Cairns)  and  Sir  It.  Bethell  for  the 
appellants.  —  It  must  now  be  assumed  that  the  proper  construction 
of  the  contract  has  been  pronounced  by  a  Court  of  law,  and  the 
real  question  here  is,  whether  that  construction  is  to  be  disturbed 
by  a  claim  of  an  equity  supposed  to  arise  out  of  the  dealings  of  the 
parties.  The  argument  in  support  of  the  existence  of  that  sup- 
posed equity  is  founded  on  the  mode  in  which  the  valuers  calcu- 
lated the  amount  and  value  of  the  rolling  stock,  and  the  money 
due  thereon,  and  on  the  negotiations  and  discussions  which  took 
place  between  them  in  the  course  of  that  transaction.  But  that  is 
no  ground  for  a  proceeding  like  this  in  equity.  If  they  made  that 
calculation  under  a  mistake  as  to  the  construction  of  the  contract, 
their  mistake  cannot  bind  the  company ;  for  they  had  no  power, 

1  5  Iriah  Oh.,  N.  S.  264. 
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by  any  thing  they  could  do^  to  alter  the  contract,  which,  being  the 
contract  of  an  incorporated  company,  was  under  seal,  and 
could  only  be  altered  by  the  *  act  of  competently  authorised  •  806 
persons,  who  must  themselves  make  the  alteration  under 
seal.  A  Court  of  equity  possesses  no  power  under  such  circum- 
stances as  exist  here  to  displace  the  construction  of  a  contract 
declared  by  a  Court  of  law.  In  Kirk  y.  The  Guardians  of  the 
Bromley  Unum^  a  builder  entered  into  a  contract  to  do  certain 
work,  which  was  to  be  done  under  the  direction  of  an  architect 
appointed  by  the  guardians,  and  subject  to  his  approval ;  no 
additional  work  was  to  be  done  except  on  an  order  in  writing ; 
having  been  paid  for  all  the  work  done  under  the  contract,  the 
builder  filed  a  bill,  alleging  that  additional  work  had  been  done 
with  the  knowledge  and  sanction  of  the  guardians,  such  work 
having,  in  fact,  been  done  upon  verbal  orders  by  their  architect, 
and  that  they  had  enjoyed  the  benefit  of  it.  Hence  he  alleged  his 
equity  to  arise.  On  the  grounds  that  a  corporation  could  not  be 
made  chargeable  in  that  manner,  and  that  to  take  advantage  of  the 
fact  that  the  work  thus  done  was  not  done  under  a  written  contract, 
was  not  inequitable  on  the  part  of  the  corporation,  and  did  not 
raise  an  equity  in  favour  of  the  builder,  the  bill  was  dismissed. 
That  case  is  precisely  in  point  with  the  present.  Here  the  con- 
tractors insisted  that  the  depreciation  fund  did  not  belong  to  the 
appellants  at  all  events,  but  was  a  mere  guaranty,  or  indemnity 
fund,  to  cover  possible  depreciations ;  but  the  Lord  Chancellor,  in 
his  judgment,^  said,  that  no  claim  whatever  to  the  possession  of 
that  fund  could  be  founded  on  the  contract,  as  to  the  meaning  of 
which  he  treated  the  decision  in  the  Court  of  Common  Pleas  to  be 
conclusive  ;  but  he  thought  that  an  equity  arose  in  favour  of  the 
contractors  as  to  something  beyond  the  contract,  in  consequence 
of  what  had  been  done  by  the  valuers,  who  had  treated  the  depre- 
ciation fund  as  an  indemnity  fund.  There  is  no  ground  for  sup- 
posing that  an  equity  of  that  kind  can  exist  in  opposition 
*  to  the  legal  rights  of  the  parties  as  settled  by  the  contract  *  806 
itself.  Here,  too,  the  company's  engineer,  whose  decision 
on  all  matters  '^  connected  with  the  working  of  the  contract,  and 
the  sums  to  be  paid  and  deducted,  shall  at  all  times  be  final  and 
binding  on  both  the  contractors  and  the  company,"  has  disallowed 
this  claim. 

^  2  Fhill.  640.  *  5  Irish  Ch.,  N.  S.  278. 
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Mr.  Craig  and  Mr.  Springall  Thompson^  for  the  respondents.  — 
The  claim  here  is  not  in  opposition  to  the  contract,  but  in  addition 
to  it,  for  the  contract  itself  does  not  entirely  express  the  intention 
of  the  parties.  The  demand  of  the  respondents  in  respect  of  the 
depreciation  fund,  might  not  be  the  proper  subject  of  an  action  at 
law,  but  it  is  properly  the  subject  of  a  proceeding  in  equity,  and 
lias  been  properly  allowed.  It  is  a  demand  arising  out  of  the 
conduct  of  the  parties  ;  a  verbal  contract  with  a  company,  though 
part  performed,  may  not  be  capable  of  being  sued  on  at  law,  but 
performance  of  a  parol  contract  may  be  enforced  in  equity.  £irk 
v.  The  Bromley  Ghiardians  itself  admits  that,  because,  as  it  is 
there  said  by  Lord  Cottenham,^ ''  equity  had  original  jurisdiction 
over  the  subject  matter,  i.  e.  the  contract.''  If  this  demand  was 
not  properly  the  subject  of  an  action  at  law,  then  the  decision 
upon  it  at  law  is  not  conclusive.  At  all  events  the  claim  was  not 
conclusively  disposed  of  at  law.  In  Bum  v.  Carvalho^  after  a  re- 
covery at  law  by  the  assignees  of  a  bankrupt,  circumstances  were 
held  to  give  the  parties  who  had  been  unsuccessful  at  law  a  title  to 
relief  in  equity  upon  the  ground  of  an  equitable  assignment.  That 
case  establishes  all  that  is  required  to  support  the  decision  here. 

This  was  a  mere  security  fund,  and  when  it  had  discharged 
its  function  as  such,  there  was  a  resulting  trust  arising  in 
*  807  *  relation  to  it  in  favour  of  the  respondents.  ^^  Equity 
claims  exclusive  jurisdiction  in  matters  of  trust  and  confi- 
dence to  prevent  a  wrong  where  the  positive  law  is  silent '' ;  Foo- 
blanque  on  equity.^  The  present  case  is  one  which  comes  within 
the  operation  of  that  principle.  Had  the  stock  been  depreciated 
to  the  full  extent  of  the  reserve  fund,  the  appellants  could  not 
have  complained,  for  there  was  the  fund  to  answer  the  deprecia- 
tion, and  the  respondents  would  have  been  liable  to  make  up  the 
deficiency  ;  so,  when  it  fell  short  of  the  fund,  they  were  entitled  to 
the  surplus.  The  respondents  laid  out  their  money  to  improve  the 
stock,  and  improved  it  very  considerably  ;  they  were  therefore  in 
equity  entitled  to  have  credit  for  the  difference  between  the 
amount  of  actual  depreciation  and  the  amount  deducted  from  the 
payments  due  to  them  for  the  purpose  of  meeting  an  anticipated 
depreciation.    That  is  tiie  equitable  claim  of  the  respondents. 

»  2  Phill.  648. 

'  4  B.  &  Ad.  S82,  1  A.  &  E.  888,  4  Mylne  &  C.  690. 

•  Ed.  1820,  c.  1,  §  8,  p.  28,  n. 
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The  contract  itself  does  not  refer  to  the  matter,  nor  say  any  thing 
whatever  as  to  the  balance  which  remains  after  providing  for  the 
actual  depreciation.  .  The  decision  on  the  contract  itself  therefore 
has  not  touched,  and  could  not  touch  this  equity.  There  is  conse- 
quently no  conflict  of  decisions  at  law  and  in  equity ;  the  latter 
supplies  that  which  the  former,  assuming  it  to  be  correct,  had  left 
unfinished. 

By  the  act  of  the  appellants'  agent,  Hemans,  whose  decision  is 
to  be  final,  this  claim  of  the  respondents  was  admitted  in  1851 
and  1852,  and  the  money  paid  ;  the  respondents  were  thereby  led 
into  a  course  of  expenditure  in  improving  the  stock,  for  which 
they  are  now  entitled  to  payment.  His  conduct  is  binding  on  the 
appellants :  Nicholson  v.  Hooper,^  Sugden,  Vendors  and  Purchasers.^ 
Q-ovett  V.  Richmond^  Boyd  v.  JBelton.^  It  is  no  answer 
*  to  say  that  a  contract  existed.  The  conduct  of  the  par-  *  808 
ties  and  agents  here  was  founded  on,  and  had  reference  to, 
but  was  not  controlled  by  the  contract.  A  long  course  of  dealing 
may  modify  the  provisions  even  of  an  ordinary  partnership :  Canst 
y.  Harris^  Ctutance  v.  Cunningham.^  [The  Lord  Chancellor. 
—  Have  you  found  any  case  where  a  course  of  dealing  arising 
from  a  mistaken  view  of  the  contract,  where  both  parties  intended 
to  act  under  it,  has  given  either  of  them  rights  independent  of,  not 
to  say  contrary  to,  the  contract  ?  Lord  Wensleydale.  —  You 
must  contend  that  by  mere  equity  you  can  make  a  new  agree- 
ment.] There  was  no  mistake  as  to  the  contract  here.  This  was 
a  guaranty  fund,  and  such  a  fund  has  been  recently  held  by  Yice- 
Ghancellor  Wood  to  be  a  trust  fund,  so  that  the  person  who  held 
it  was  enabled  to  pay  it  into  the  Court  of  Chancery  under  the 
Trustee  Act :  Hankey  v.  Morley!^  Being  a  trust  fund  it  was  prop- 
erly the  subject  of  a  proceeding  in  a  Court  of  equity. 

The  Lord  Chancellor  (Lord  Cheslmsford),  after  fully  stating 
the  facts  of  the  case,  said :  Great  stress  is  laid  by  the  respon- 
dents upon  the  payment  of  the  balance  of  1458/.  12s.  8(2.  in  1852. 
They  say  it  is  a  proof  that  tlie  depreciation  fund  was  a  mere  guar- 
anty fund,  as  the  company  paid  to  the  contractors  the  difference 
between  the  assumed  five  per  cent,  depreciation  and  the  actual 

MMylne&C.  179.  *  Turn.  &  R.  623. 

'  IS  ed.  p.  611.  *  18  Beav.  S63. 

'  7  Sim.  1.  M  Jur.  N.  S.  234. 
*  1  Jones  &  L.  780. 
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depreciation.  On  the  other  hand  it  is  said  bj  the  appellants,  and 
proved  by  the  affidavit  of  their  chief  engineer,  that  the  respondents 
had  made  certain  alterations  and  improvements  in.  a  portion  of  the 
stock,  the  value  of  which  amounted  to  more  than  the  14582.,  and 
that  this  sum  was  allowed  in  settling  the  accounts  at  the  end 
of  the  first  year,  as  is  shown  by  the  accounts  themselves 

*  809    *  certified  by  the  chief  engineer.     Whatever  may  be  your 

Lordships'  opinion  as  to  the  evidence  on  this  subject,  it  is 
quite  clear  that  the  respondents  cannot  use  it  to  establish  as  a  fact 
that  it  was  paid  to  them  as  their  portion  of  the  depreciation  fund, 
for  as  to  that  it  wholly  fails. 

The  appellants,  the  defendants  in  the  action,  brought  in  the 
Court  of  Common  Pleas,  raised  a  defence  distinctly  to  this  sum, 
for  it  appears  that  in  their  pleas  they  say,  ^^  And  for  a  further  de- 
fence as  to  the  said  sum  of  8728Z.  10«.  part,  i&c.,  the  said  defend- 
ants said  that  said  sum  of  3728Z.  10s.  was  claimed  by  plaintifis  as 
a  portion  of  the  depreciation  fund  to  which  they  allege  they  were 
entitled  against  the  said  defendants,  and  the  defendants  said  that 
the  plaintiffs  were  not  entitled,  under  the  provisions  of  the  said 
agreement  of  the  2l8t  of  February,  1851,  or  otherwise,  to  recover 
the  said  sum  of  37282.  lO's.j  or  any  other  sum  as  depreciation  fund 
from  the  defendants ;  and  the  defendants  wholly  denied  their  lia- 
bility to  said  claim,  and  every  part  thereof;  and  therefore  they 
defended  said  action  as  to  the  said  sum  of  87282.  10s.  so  claimed 
as  depreciation  fund." 

A  distinct  issue  was  therefore  raised  upon  this  question,  whether 
the  defendants  were  liable  to  pay  to  the  plaintiffs  the  sum  of  37282. 
10s.  in  the  second  additional  defence  mentioned,  or  any  and  what 
part  thereof.  And  it  was  found  in  favour  of  the  defendants,  the 
company.  The  jury  found  upon  the  tenth  issue  that  the  defend- 
ants were  not  liable  to  pay  to  the  plaintiffs  the  sum  of  37282.  lOt. 

It  appears  that  a  special  verdict  had  been  originally  agreed 

upon ;  but  this  was  afterwards  abandoned,  and  the  respondents 

acquiesced  in  the  verdict,  and  of  course  they  acquiesced  in  that 

legal  construction  of  the  contract  on  which  the  verdict  depended. 

They  afterwards  instituted  a  suit  by  petition  under  the 

*  810    Court  of  Chancery  (Ireland)  *  Regulation  Act  of  1850,  and 

the  equity  which  they  claimed  is  described  in  their  cause 
petition,  and  also  by  the  Lord  Chancellor  of  Ireland  in  delivering 
his  judgment  in  this  case.    His  Lordship,  after  stating  that  the 
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question  respecting  the  construction  of  the  contract  was  settled  in 
the  suit  at  law  by  the  Lord  Chief  Justice  of  the  Common  Pleas, 
who  held  that  the  contractors  could  not  find  in  the  instrument  any 
ground  for  insisting  that  they  had  any  claim  under  the  contract 
for  the  payment  to  them  of  any  thing  on  account  of  the  depreciation 
fund,  then  goes  on  to  describe  the  nature  of  the  equity  which  was 
claimed  by  the  petitioners  in  their  cause  petition.  He  observes,^ 
^^  They  say,  ^  true  it  is  that  on  the  strict  letter  of  this  contract  we 
are  not  able  to  get  back  this  money,  but,  what  we  urge  here  is,  not 
that  we  are  to  have  a  performance  of  that  contract,  but  that  it  is 
inequitable  for  you  to  rely  on  it,  having  regard  to  what  has  oc- 
curred, for  we  are  placed  in  the  position  that  we  have  been  induced 
to  lay  out  a  large  sum  on  the  improvement  of  the  stock  belonging 
to  you,  the  advantage  of  which  expenditure  we  have  given  under 
the  belief  that  we  were  entitled  to  the  portion  we  claim  out  of  this 
fund  if  we  could  make  a  case  showing  that  we  bad  made  an  equiv- 
alent expenditure.  We  have  made  such  a  case  ;  we  have  acted 
for  your  benefit ;  and  you  still  possess  the  benefit  of  our  acts.  All 
this  was  induced  by  letters,  valuations,  and  accounts,  in  which  you 
or  your  agents  spoke  and  acted,  so  as  to  create  the  belief  under 
which  we  acted,  and  you  therefore  must  not  rely  on  the  strict  legal 
construction  of  the  deed ;  for,  by  so  doing,  you  would  obtain  the 
same  advantage  twice  over.'  " 

With  very  great  respect  to  the  Lord  Chancellor  of  Ireland,  this 
appears  to  me  to  open  an  entirely  new  head  of  equity. 
Mistake  is  undoubtedly  one  of  the  grounds  for  *  equitable  *  811 
interference  and  relief;  but  then  it  must  be  a  mistake  not  in 
matters  of  law,  but  a  mistake  of  facts.  The  construction  of  a  con- 
tract is  clearly  matter  of  law  ;  and  if  a  party  acts  upon  a  mistaken 
view  of  his  rights  under  a  contract,  he  is  no  more  entitled  to  relief 
in  equity  than  he  would  be  in  law. 

It  was  contended  before  your  Lordships,  on  the  part  of  the  re- 
spondents, that  a  resulting  trust  as  to  the  depreciation  fund  arose 
upon  the  face  of  the  contract ;  and  that  whenever  the  actual  de- 
preciation fell  short  of  the  five  per  cent.,  the  company  became 
trustees  of  the  respondents  for  the  difference.  It  is  observable  that 
this  point  was  not  raised  in  the  cause  petition,  nor  was  it  involved 
in  the  judgment  of  the  Lord  Chancellor,  and  it  can  only  be  founded 
upon  the  assumption  that  the  depreciation  fund  was  a  mere  guar- 

^  6  Irish  Ch.,  N.  S.  264,  278. 
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anty  or  indemnity  fund,  which  is  assuming  the  whole  question ; 
and  which,  upon  my  construction  of  the  contract,  does  not  appear 
to  have  been  intended  by  the  parties. 

It  is  argued  that  provision  being  made  for  the  case  of  the  sto^ 
having  become  diminished  in  value  more  than  the  five  per  cent, 
and  also  for  the  plant  or  stock  having  increased  in  value  since  the 
last  valuation,  and  there  being  nothing  expressly  provided  in  the 
event  of  the  depreciation  being  less  than  the  five  per  cent.,  the 
parties  must  necessarily  have  intended  that  the  five  per  cent,  should 
bear  the  character  of  an  indemnity  fund.  But  I  draw  a  contrary  in- 
ference from  those  terms  of  the  contract,  and  collect  from  them  that 
the  intention  was  that  the  contractors  should  be  subject  to  the  ab- 
solute deduction  of  five  per  cent,  at  all  events  (probably  as  the 
agreed  amount  of  imperceptible  depreciation),  with  the  addition  of 
being  liable  to  pay  the  amount  of  any  increased  depreciation  be- 
yond the  five  per  cent.,  and  being  entitled  to  receive  the 
*  812  difierence  of  any  *  increase  between  the  annual  valu- 
ations subject  to  deductions  in  consequence  of  payment  for 
new  articles  under  the  fifdi  clause.  The  five  per  cent.,  therefore, 
appears  to  me  to  be  the  central  point  round  which  the  fluctuaticms 
of  the  rights  of  the  parties,  to  pay  or  receive  respectively,  under 
the  contract,  are  to  turn.  And  upon  this  construction  of  the  con- 
tract we  are  not  to  lose  sight  of  what  was  urged  upon  us  by  the 
Sollcitor-Geueral  in  his  reply,  that  where  the  parties  intend  to  pro- 
vide an  indemnity  fund  they  show  that  they  knew  how  to  accom- 
plish that  object  which  is  established  by  reference  to  that  particalar 
clause  to  which  I  have  already  referred  your  Lordships. 

It  is  not  denied,  that  at  law  the  respondents  had  no  claim  upon 
the  depreciation  fund  under  the  contract.  The  Lord  ChanceUor 
of  Ireland  admits  that  this  question  is  concluded  by  the  judg- 
ment of  the  Court  of  Common  Pleas.  But  it  is  said  that  a  Court 
of  equity  may  deal  with  it  upon  the  footing  of  what  the  parties 
believed,  though  erroneously,  to  be  the  proper  construction.  It 
seems,  however,  to  me  quite  impossible  to  found  an  equity  upon 
the  ground  of  mutual  mistake,  to  the  extent  of  making  a  difierent 
contract  from  the  one  agreed  to  by  the  parties,  and  yet  that  must 
necessarily  be  the  result  of  the  equity  which  is  here  sought  to  be 
applied.  It  is  quite  clear  that  if  the  valuations  proceeded  upcm 
erroneous  principles  (of  which  there  is  no  very  distinct  evidence) 
they  were  founded  upon  the  valuer's  construction  of  the  contract, 
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and  with  a  view  of  carrying  its  provisions  into  effect.  For  it  is 
stated  in  the  affidavit  of  Thornton,  one  of  the  valuers,  that  at  the 
time  of  making  the  valuations  the  contract  was  given  to  the 
Taluers,  t(^ether  with  the  previous  valuations ;  and  from  reading 
the  same,  it  appeared  to  him  that  the  contractors  were  entitled  to 
get  back  any  difference  at  tlie  end  of  the  year. 

*  But  suppose  that  it  could  be  successfully  established  *  818 
that  there  was  a  new  course  of  dealing  which  was  such  a 
departure  from  the  original  contract,  as  to  amount  to  a  variation 
of  the  contract  by  mutual  consent,  the  case  of  the  respondents 
would  still  not  be  much  advanced  as  the  appellants  are  an  incor- 
porated company,  having  contracted  under  seal,  and  a  mere  verbal 
Tariation  of  the  contract  would  not  be  binding  upon  them.  The 
directors,  no  doubt,  would  have  a  control  over  the  contract,  and 
the  company  might  vary  the  contract  by  the  acts  of  its  agents 
authorised  for  that  purpose,  but  then  the  variation  must  be  effected 
in  the  proper  manner.  The.  case  of  Kirk  v.  The  Ghuardians  of 
Bromley  Union  ^  seems  a  strong  authority  against  the  respondents 
on  this  point. 

I  consider  it  quite  unnecessary  to  enter  into  a  consideration  of 
the  particular  facts  of  the  case.  Hemans  clearly  was  not  the 
agent  of  the  company  to  vary  the  contract,  nor  could  Gooch 
receive  any  authority  to  settle  the  rights  of  the  company  except 
upon  the  footing  of  that  contract.  Whether  Thornton,  the  com- 
pany's valuer,  proceeded  upon  the  valuation  of  the  preceding  year, 
or  upon  Oooch's  judgment,  is  uncertain.  But  the  expression  of 
his  opinion,  tliat  if  it  had  been  stated  to  him  and  the  other  valuers, 
that  the  agreement  between  the  contractors  and  the  company  was 
that  in  all  cases,  independent  of  the  valuation,  the  five  per  cent, 
depreciation  fund  was  to  be  the  property  of  the  company,  the 
valuation  would  have  been  made  on  a  different  principle,  and  no 
deduction  would  have  been  then  made  for  necessary  depreciation, 
and  thereby  the  allowance  for  depreciation  would  have  been  less, 
might  perhaps  furnish  a  ground  for  correcting  the  valuation  in 
equity,  though  as  this  would  be  the  result  of  a  mistaken 
view  of  the  contract,  even  that  may  be  *  doubtful;  but  it  *  814 
could  not  possibly  operate  upon  the  contract  itself. 

I  cannot,  therefore,  bring  myself  to  agree  with  the  judgment 
pronounced  by  the  Lord  Chancellor  of  Ireland.    Here  is  a  contract 

1  2  PhilL  640. 
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under  seal,  upon  which  a  Court  of  law  has  put  a  clear  and  correct 
construction ;  and  the  Lord  Chancellor  does  not  assume  to  vary 
that  construction ;  but,  on  the  contrary,  adheres  to  and  sanctions 
it.  But  upon  the  ground  of  a  supposed  misapprehension  of  the 
parties  as  to  their  rights,  he  gives  relief  to  the  extent  of  annulling 
the  contract  into  which  they  have  entered,  and  imposing  a  new  one 
upon  them ;  thus  has  assumed  a  jurisdiction  beyond  any  which,  as 
far  as  I  can  discover,  has  ever  before  been  exercised  by  a  Court  of 
equity.  Under  these  circumstances,  I  feel  compelled  to  recom- 
mend to  your  Lordships  that  the  decree  of  the  Lord  Chancellor  of 
Ireland  be  reversed. 

Lord  Wensleydale.  —  My  Lords,  I  concur  with  my  noble  and 
learned  friend  in  the  advice  he  has  given  that  we  ought  to  reverse 
the  decretal  order  of  the  late  Lord  Chancellor  of  Ireland.  I  do 
this  with  great  reluctance,  from  the  great  respect  which  I  entertain 
for  the  high  authority  of  that  learned  person.  It  is  a  satisfaction  to 
me  to  find  in  the  present  case  that  the  difference  in  judgment  is  not 
a  difference  relating  to  any  point  of  law,  but  one  arising  out  of  a 
different  view  that  is  taken  of  the  facts  of  the  case.  It  is  on  account 
of  a  wrong  decision  on  a  point  of  fact,  and  not  a  wrong  decision  in 
point  of  law,  that  I  object  to  the  Lord  Chancellor's  decretal  order. 

As  it  regards  the  law,  the  case  is  a  perfectly  clear  one.  It  is 
founded,  as  my  noble  and  learned  friend  has  intimated,  upon 
the  construction  of  the  original  deed  which  was  the 
*  815  *  subject  of  the  action  brought  in  the  year  1854 ;  and  the 
question  turns  upon  the  construction  of  one  clause  in  that 
deed.  The  deed  is  a  contract  for  haulage  [his  Lordship  read  sev- 
eral of  the  clauses]. 

The  company  having  put  an  end  to  that  contract,  an  action  was 
brought  on  it,  and  then,  as  part  of  the  defence,  the  appellants 
claimed  to  be  entitled  to  retain  the  sum  now  in  dispute  out  of  the 
depreciation  fund,  upon  the  ground  that  there  had  been  a  depre- 
ciation to  the  full  amount ;  and  they  claimed  it  not  by  way  of  set 
off,  but  by  way  of  deduction  from  the  sum  sought  to  be  recovered 
for  haulage  by  the  contractors. 

That  matter  was  of  course  considered  by  Lord  Chief  Justice 
Monahan,  at  the  time  of  the  trial,  and  he  gave  his  opinion  that 
the  appellants  were  entitled  absolutely  to  that  deduction.  The 
plaintifis  (now  the  respondents)  declined  to  bring  a  writ  of  error 
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upon  that,  or  to  have  a  special  verdict ;  but  brought  the  same 
question  again  before  the  Lord  Chancellor  of  Ireland ;  and  he, 
too,  was  of  opinion  that  the  law  was  perfectly  clear  that  the  appel- 
lants were  entitled  at  law  to  retain  that  sum,  and  upon  the  full 
consideration  which  we  have  Iiad  an  opportunity  of  giving  to  the 
case  during  the  argument,  I  cannot  figure  to  myself  any  doubt.as 
to  that  question.  Therefore,  if  the  contractors  are  entitled  to 
recover  this  sum  in  the  present  suit,  it  must  be  entirely  upon  some 
ground  in  equity. 

The  contractors  presented  a  cause  petition  for  the  purpose  of 
establishing  their  claim.  Tins  cause  petition  was  presented  under 
an  Act  which  passed  in  the  year  1850,  for  the  purpose  of 
diminishing  the  expense,  technicality,  and  length  of  pleadings  in 
equity.  Now  certainly  it  may  be  considered  as  a  wise  measure  to 
accomplish  the  object  of  diminishing  the  expense  and  necessary 
tediousness  of  proceedings  in  the  Court  of  Chancery,  and 
to  obtain  the  statement  *  of  all  equitable  claims  in  a  com-  *  816 
pendious  form;  but  undoubtedly  one  sees  in  the  present 
case  that  though  by  that  course  you  gain  a  great  deal  in  point  of 
saving  of  expense,  you  lose  something  in  point  of  accuracy  and 
clearness  of  statement.  For  we  have  to  look  at  the  cause  petition 
itself  to  see  upon  what  grounds  of  equity  the  respondents  claim  to 
be  entitled  to  recover  back  again  that  which  the  appellants  had  a 
clear  right  at  law  to  retain.  We  have  very  great  difficulty  in  see- 
ing what  is  the  precise  equitable  ground  stated  in  the  cause  peti- 
tion (stated  loosely  and  inaccurately)  to  entitle  them  to  recover 
that  which  they  are  clearly  bound  in  point  of  law  to  give  up. 

We  have  had  before  us  several  grounds  stated,  two  of  which 
appear  not  to  have  been  set  up  by  the  cause  petition  at  all.  The 
first  ground  which  was  urged  in  the  argument  at  the  bar  was  that 
this  depreciation  fund  was  'not  a  sum  which  the  appellants  were 
entitled  to  keep  on  the  re-valuation  of  the  rolling  stock,  but  that  it 
was  a  guaranty  fund  ;  a  fund  accompanied  with  a  resulting  trust 
in  favour  of  the  contractors  in  certain  events.  I  am  at  a  loss 
whence  to  collect,  or  to  infer  that  there  exists  such  a  trust.  If 
you  look  through  the  deed,  you  cannot  make  out  that  there  is  any 
trust  contained  in  the  deed.  On  the  contrary,  you  see  this  fund 
clearly  distinguished  from  the  fund  which  is  made  the  trust 
fund,  namely,  the  guaranty  fund  of  6000Z.  mentioned  towards  the 
close  of  these  articles,  which  is  expressly  said  to  be  a  guaranty 
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fund.  If  the  parties  had  meant  this  to  be  a  guaranty  fuud  not  to 
be  retained  by  the  company,  certainly  they  knew  in  what  terms  to 
explain  that  intention.  They  have  not  done  that,  and  you  cannot 
infer  by  reason  of  any  articles  contained  in  the  deed  itself,  that 
this  was  to  be  a  fund  in  trust  merely  to  answer  actual  depreciatioii 
for, want  of  repairs  of  the  rolling  stock.  It  seems  to  me  to  be 
quite  out  of  the  question  to  say  that  there  is  any  trust 

*  817    *  implied  by  the  terms  of  the  deed.     And  certainly  that  is 

not  the  case  which  is  made  by  the  cause  petition. 

Then  it  has  been  suggested  by  the  respondents,  that  this  deed 
does  not  contain  the  real  intention  of  the  parties ;  that  it  is  a  deed 
drawn  up  by  mistake.  There  is  some  ground  to  think  that  the 
parties  have  mistaken  the  meaning  of  this  contract.  I  particu- 
larly refer  to  that  monthly  account  or  certificate  which  is  to  be 
sent  in,  and  which  certainly  seems  to  have  been  prepared  by  per- 
sons who  had  a  view  of  this  contract  as  if  the  depreciation  fund 
was  not  actually  to  be  retained  by  the  appellants,  but  was  to  be  a 
mere  guaranty  fund  against  ultimate  loss. 

The  memorandum  required  to  be  signed  by  the  respondents 
certainly  shows  that  the  persons,  whoever  they  were,  who  framed 
that  certificate,  did  so  understand  it  at  that  time  [his  Lordship 
read  it].  Now  that  claim  upon  the  depreciation  fund  through  a 
new  yaluation  could  not  arise  unless  upon  the  supposition  that 
this  was  to  be  deemed  a  guaranty  fund.  I  think  the  explanations 
given  are  by  no  means  satisfactory.  But  by  whom  that  instru- 
ment was  prepared,  whether  by  the  agents  of  the  appellants  or 
by  the  contractors,  or  at  what  time  it  was  prepared,  whether  im- 
mediately after  the  commencement  of  the  hauling,  or  at  what 
other  time,  we  do  not  know.  If  this  could  be  considered  as  any 
ground  for  altering  the  nature  of  the  contract,  as  a  proof  that 
both  parties  understood  that  the  contract  really  was  that  this  sum 
was  not  to  be  paid  out  and  out  to  the  appellants  or  retained  for 
their  use,  but  that  it  was  to  be  simply  a  guaranty  fund,  then  it 
ought  to  have  been  made  the  ground  of  an  application  to  reform 
the  contract,  though  it  would  have  been  of  itself  quite  an  insuffi- 
cient ground,  because  there  is  no  proof  that  this  was  really  in  the 
contemplation  of  the  parties  at  the  time  that  the  deed  was 

*  818    framed,  and  that  therefore  the  deed  *  was  framed  by  mis- 

take.   As  a  ground  for  altering  the  construction  of  the 
deed,  I  take  it  to  be  quite  insufficient. 
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Therefore  we  must  now  see  upon  what  it  is  that  this  equity  is 
to  be  established*  Looking  at  the  terms  of  the  cause  petition, 
which  are  somewhat  vague,  it  is  evident  that  it  must  be  some- 
thing that  has  occurred  since  the  contract  was  entered  into  wliich 
is  to  disentitle  the  appellants  to  their  remedy  upon  the  covenant 
contained  in  the  deed,  which  is  an  absolute  covenant  to  pay  tlie 
money,  and  which  must  be  taken  to  express  the  true  intention 
and  meaning  of  the  parties.  I  think  it  appears  to  have  been  con- 
sidered by  the  Lord  Chancellor  of  Ireland  that  there  is  something 
in  the  subsequent  conduct  of  tlie  parties,  showing  that  they  had 
agreed  to  deal  together  upon  a  different  footing,  and  to  consider 
this  fund  not  as  the  absolute  property  of  the  appellants,  but  as 
merely  an  indemnity  fund  to  secure  them  against  actual  losses ; 
that  they  had  agreed  so  to  consider  it,  and  that  they  have  subse- 
quently acted  upon  that  agreement ;  and  that  having  thus  induced 
tlie  contractors  to  incur  expense  upon  the  faith  of  that  being  the 
meaning  of  the  contract,  having  thus  made  a  fresh  agreement, 
they  were  now  not  to  be  permitted  to  withdraw  from  it. 

That  is  a  matter  which  is  to  be  proved  on  the  part  of  those  who 
insist  upon  that  equity.  And  it  is  for  default  of  such  proof  that  I 
cannot  concur  in  tiie  opinion  of  the  Lord  Chancellor  of  Ireland. 
It  seems  to  me  tliat  the  respondents  have  failed  to  make  out  that 
proposition  satisfactorily.  In  order  to  make  it  out,  in  the  first 
place,  they  mu.st  show  that  there  were  persons  who  were  dealing 
upon  this  subject,  who  were  agents  of  the  company  for  the  pur- 
pose of  entering  into  a  fresh  contract  different  from  the  old  one. 
Tlicre  is  no  evidence  at  all  in  this  case  that  the  persons  who 
are  supposed  to  have  entered  into  this  *  fresh  contract  were  *  819 
agents  of  the  company  for  that  purpose.  A  company,  being 
a  corporate  body,  can  only  be  bound  by  a  fresh  contract  under 
seal,  or,  in  the  case  of  a  railway  company,  by  something  done  in 
the  manner  pointed  out  by  the  Act  of  Parliament,  that  is,  by  a 
contract  entered  into  by  the  directors,  who  alone  are  entitled, 
under  the  statute,  to  enter  into  a  new  contract,  although  not 
under  seal.  But  there  is  no  pretence  to  say  that  there  was,  in 
this  case,  any  thing  of  the  sort,  any  sanction  of  the  directors,  or 
of  any  person  whatsoever  connected  with  the  company,  except  of 
some  persons  who  were  mere  agents  to  carry  on  the  business  of  the 
company  in  seeing  that  its  working  stock  was  in  proper  order,  and 
that  the  railway  was  properly  conducted.     No  other  persons  ap* 
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pear  to  have  done  any  thing  that  could  be  considered  as  entering 
into  a  fresh  contract.  Therefore  it  seems  to  me  that  there  is  a 
total  faihire  in  this  case  of  any  thing  to  show  the  consent  of  those 
persons  whose  consent  would  be  necessary  to  bind  the  company  to 
a  new  agreement.  This  ground  is  not  very  specifically  or  point- 
edly stated  in  the  cause  petition.  It  ought,  I  conceive,  to  have 
been  stated,  that  the  persons  who  entered  into  this  fresh  contract 
were  agents  of  the  appellants  for  that  purpose,  so  as  to  put  the 
appellants  to  answer  whether  they  were  truly  such  agents  for  that 
purpose  or  not.  That  has  not  been  done  here.  And  we  have  not, 
in  this  present  stage  of  these  proceedings,  any  thing  before  us 
which  entitles  us  to  say  that  those  persons  had  any  authority  to 
bind  the  company  by  any  such  new  contract. 

But  though  it  is  admitted  that  they  have  no  power  to  bind  the 
appellants  by  a  new  contract,  it  is  said,  they  have  so  conducted 
themselves  as  to  induce  the  contractors  to  act  upon  the  faith  that 
if  they  increased  their  expenditure  upon  the  works,  they  would 
have  the  benefit  of  this  depreciation  fund.  Now,  looking 
*  820  attentively  at  the  evidence,  I  *  cannot  find  that  to  be  at  all 
sustained  by  the  facts  proved.  The  respondents'  case 
totally  fails  in  that  respect.  Besides  which,  it  does  not  appear  to 
me  that  they  have  really  proved  any  case  of  a  change  of  contract ; 
but  that,  on  the  contrary,  there  is  every  indication  that  the  parties 
meant  to  go  on  under  the  original  contract  without  varying  it 
They  do  not  appear  to  have  had  any  intention  to  vary  it  at  all. 
What  they  did  was  done  under  the  supposition  that  they  were 
bound  to  do  it  under  the  contract.  They  did  it  under  a  mistaken 
view  of  the  construction  of  the  contract. 

It  therefore  seems  to  me,  looking  at  all  the  facts,  that  the  case 
is  entirely  deficient  in  making  out  any  special  case  upon  the  equity 
of  which  the  Lord  Chancellor  of  Ireland  appears  to  have  acted.  I 
think,  therefore,  that  in  this  case  the  view  which  the  Lord  Chan- 
cellor of  Ireland  has  taken  of  the  facts  of  the  case  is  not  a  correct 
one.  If  it  had  been  established  that  there  was  a  new  agreement 
between  the  contractors  and  proper  parties  binding  the  appellants 
to  act  differently,  and  to  change  entirely  the  arrangements  under 
this  deed,  then,  I  think,  this  equity  might  have  been  supported, 
and  a  decree  made  in  favour  of  the  contractors.  But  it  seems  to 
me  that  that  case  has  entirely  failed,  and  that  there  is  no  ground 
at  all  to  prevent  the  appellants  having  the  benefit  of  that  judg- 
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ment  which  they  have  obtained  at  law.  And  therefore  I  think 
that  in  this  case  the  decree  of  the  Lord  Chancellor  of  Ireland  is 
wrong. 

It  appears  to  me  quite  clear  that,  according  to  the  true  con- 
struction of  the  original  contract,  this  is  not  to  be  an  indemnity 
fund  at  all.  The  contract  expresses  clearly  enough  what  is  to  be 
done  with  the  fund.  After  the  payment  in  satisfaction  of  those 
demands  which  are  made  upon  it  under  the  fifth  clause,  there  is 
no  provision  at  all  with  respect  to  that  which  is  retained  by 
the  company.  It  *  is,  in  fact,  a  fund  to  represent  the  *  821 
depreciation  of  stock  during  the  time  that  it  is  held  by 
the  contractors.  I  think,  therefore,  that  at  law  there  is  really  no 
question  upon  it ;  and  I  think  that  at  equity  it  is  clear  that  there 
is  no  implied  trust.  This  is  not  a  case  of  resulting  trust,  because 
this  is  a  case  of  contract,  not  of  a  sum  of  money  put  into  a  person's 
hands  to  answer  a  particular  purpose,  where  there  is  a  resulting 
trust  that  the  remainder  of  that  sum  should  be  paid  over  to  the 
person  who  puts  it  into  his  hands.  This  is  the  case  of  a  contract 
to  lend  rolling  stock  on  the  one  hand,  and  to  pay  for  the  use  of  it 
on  the  other ;  and,  unless  there  is  an  express  stipulation  that  the 
depreciation  fund  so  to  be  paid  is  to  be  subject  to  some  form  of 
trust,  it  must  be  held  to  belong  to  the  persons  to  whom  it  is  paid. 
There  is,  therefore,  an  end  altogether  of  any  question  of  implied 
trust  in  this  case.  And  there  is  equally  an  end  of  any  ground  for 
altering  the  original  contract  between  the  parties.  It  was  not  at 
first  pretended  that  it  did  not  express  the  real  intention  of  the 
parties.  And  although  it  might  appear  that  the  parties  had  a  mis- 
taken view  of  the  nature  of  the  contract  they  had  entered  into, 
that  would  not  entitle  the  respondents  to  any  relief  in  equity 
unless  they  can  show  that  it  is  a  contract  that  did  not  really  repre- 
sent the  intentions  of  the  parties  at  the  time.  And  that  I  have 
disposed  of  already. 

The  last  question  is  whether  there  is  any  equity  arising  upon 
the  dealing  and  transaction  of  the  parties  subsequently.  I  think 
there  is  not.  If  the  facts  shown  had  amounted  to  an  agreement, 
or  to  a  representation  so  as  to  induce  the  other  party  to  alter  his 
conduct  upon  the  faith  that  the  original  agreement  would  not  be 
acted  upon,  but  another  substituted  agreement,  in  that  case  I 
think  there  would  have  been  an  equity.  And  that  is  the  ground 
upon  which  the  Lord  Chancellor  of  Ireland  proceeded ;  but  the 
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*  822    *  ground  of  fliat  jadgment  is,  in  my  opini<m,  not  estab- 
lished by  the  evidence. 

The  Lord  Chakcellor.  —  Yonr  Lordships  will  declare  that  the 
cause  petition  ought  to  have  been  dismissed,  and  witli  that  deda- 
ration  jou  will  remit  the  case  to  the  Court  of  Chancery  in  Ireland. 

Deereial  order  renened  trilh  a  dedaratkm. 

Lords*  Journals,  29th  April,  1858. 


•  823  •  RODDY  V.  FITZGERALD. 

18S7.    JoljS,  7.     1858.    Febnuvy  15;  April  17. 

Ann  Roddt  and  others,  Plaintiffg  in  emrr} 
Francis  Fitzgerald,  Defendant  in  error. 

Devise.    JEttaU  TaU.    ^' Heirs  of  the  Body:'    ''Hsue.''     Contht- 

gent  Remainders.     Recovery. 

Deyiie  (in  181 7)  of  a  freehold  estate  for  lives  renewable  for  erer,  **  to  mj  mm  W. 
daring  bis  life,  and  after  his  death,  to  his  lawful  issue,  in  such  manner,  shares, 
and  proportions  as  be,  hj  deed  or  will,  shall  appomt,  and  for  want  of  such 
appointment  then  to  his  issue  equally,  if  more  than  one ;  and,  if  onlv  one  child^ 
to  said  child ;  and  in  failure  of  i«sue  of  W.,**  to  J.  Another  estate  consiating 
of  fee  simple  lands,  was  devised  in  the  same  terms  to  another  son,  J. ;  and  oa 
failure  of  the  issue  of  J.,  it  was  to  go  to  W.  J.,  and  W.,  before  the  birth  of  anj 
child  to  W.  (J.  himself  never  married),  jmned  in  a  recovery  as  to  the  lands 
devised  to  J.,  and  to  which  W.  afterwards  succeeded  in  possession  on  J.'s 
death  without  issue.  W.  died,  leaving  four  children ;  he  had  not  executed  any 
appointment,  but  during  his  life  disposed  of  both  descriptions  of  lands  to  credi- 
tors for  value :  — 

Held  that  under  these  devises  each  of  the  first  devisees  took  an  estate  tail  bj  im- 
plication. 

Where  in  a  devise  there  is  a  gift  over  on  general  failure  of  **  issue,"  it  is  pre- 
sumed that  the  word  ^  issue  "  has  been  used  by  the  testator  as  meaning  **  btdrs 
of  the  body." 

When  the  word  **  issue  "  is  so  employed,  it  is  for  the  party  seeking  to  give  it  a 

^  Lambert  v.  Peyton,  8  H.  L.  Cas.  6 ;  Jenkins  v.  Hughes,  8  H.  L.  Cas.  579 ; 
Atkinson  v.  Holtby,  10  H.  L.  Cas. 818 ;  Watkins  v.  Frederick,  11  H.  L.  Caa  963; 
Coltsmann  v.  Coltsmann,  Law  Rep.  8  H.  L.  125. 
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meaning  other  than  that  which  it  frequently  bears,  to  show  clearly  from  the 
context  of  the  will  that  the  testator  intended  to  give  it  a  different  meaning. 
The  remainders  here  were  contingent,  and  therefore  the  recovery,  suffered  as  to 
the  fee  simple  lands,  operated  as  a  bar  to  them  whether  the  first  devisee  did  or 
did  not  take  an  estate  tail. 

Bt  an  order  of  the  commissioners  for  the  sale  of  encumbered 
estates  in  Ireland,  dated  18th  December,  1852,  and  made  in  a 
matter  wherein  Francis  Fitzgerald  was  petitioner,  an  ejectment 
was  ordered  to  be  brought  in  the  Court  of  Common  Pleas  there, 
to  determine  the  construction  to  be  put  upon  the  will  of  one 
Charles  Roddy.  These  estates  had  been  possessed  during  his  life 
bj  William  Roddy,  deceased,  against  whom  Fitzgerald 
claimed  as  a  judgment  *  creditor.  I^itzgerald^  was  ordered  *  824 
to  be  the  plaintiff  in  the  action,  and  Anne  Roddy  and 
others,  the  children  of  William  Roddy,  to  be  the  defendants. 

The  cause  was  tried  on  the  17th  June,  1853,  before  Lord  Chief 
Justice  Monahan,  and  the  jury  found  a  special  verdict,  which  set 
forth  in  substance  the  following  matters :  — 

Charles  Roddy,  of  Clones,  in  the  county  of  Monaghan,  was,  at 
the  time  of  the  making  of  his  last  will  and  testament,  bearing  date 
21st  day  of  September,  1817,  and  thence  until  his  death  in  1822, 
seised  in  fee  simple  of  the  lands  of  Tanatygarman,  Corrardaghy, 
Drutaney,  and  Knockawelt,  with  a  sub-denomination  called  Golan, 
and  also  of  a  freehold  estate  for  lives  which  had  been  granted  to 
him  and  his  heirs,  was  still  subsisting,  and  was  (by  covenant)  re- 
newable for  ever,  of  and  in  the  lands  of  Carrigans  and  Cliuumphry, 
with  a  sub-denomination  called  Salcony,  and  in  the  county  of  Fer- 
managh, subject  to  a  demise  for  one  life,  still  subsisting,  of  eleven 
acres  of  the  lands  of  Knockawelt,  bearing  date  the  Ist  November, 
1801,  reserving  a  yearly  rent  of  13/.  1«.  late  currency. 

The  testator,  after  bequeathing  an  annuity  of  50Z.  per  annum  to 
bis  wife  (with  power  of  distress  and  entry),  charged  on  the  lands 
of  Clinumphry  and  Carrigans,  proceeded  thus :  — 

'^  I  give  and  devise  unto  my  son,  John  Roddy,  the  aforesaid 
lands  of  Clinumphry  and  Carrigans,  subject  to  said  annuity  of  50/., 
payable  to  his  mother,  to  hold  during  his  life  and  after  his  decease, 

^  The  canse  throughoat  the  proceedings  in  Ireland  and  here  was  called  by  the 
name  of  Roddy  v.  Fitzgerald ;  but  at  a  certain  stage  of  it  in  Ireland,  Fitzgerald's 
claim  was  disposed  of,  and  Cliflbrd,  who  was  a  mortgagee,  went  on  with  the 
case. 
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I  give  and  devise  the  same  to  his  lawful  issue  in  such  manner, 

shares,  and  proportions  as  he  maj  hy  deed  or  will  dulj  attested 

limit,  direct,  or  appoint,  and  in  case  of  no  such  appointment 

*  825   then  to  his  *  issue  equally  share  alike ;  and  if  only  one 

child  to  such  only  child,  and  in  case  of  said  John  dying 
without  issue,  I  give  and  devise  the  said  lands  suhject  as  aforesaid, 
to  my  son  William  and  his  lawful  issue,  with  like  power  of  appoint- 
ment as  before  mentioned ;  and  in  failure  of  such  appointment  to 
such  issue  equally,  and  if  only  one  child  then  to  such  child  ;  and 
in  case  of  my  son  William  dying  without  issue,  I  then  give  and 
devise  the  said  lands  subject  as  aforesaid  to  my  son  Thomas  and  his 
lawful  issue,  with  like  power  of  appointment,  and  for  want  of  such 
appointment  to  his  issue  equally,  or  if  only  one  child  then  to  said 
child ;  and  if  my  said  son  Thomas  shall  die  without  issue,  then  I 
give  and  devise  said  lands  to  my  son  Bernard,  his  heirs  and  assigns 
for  ever."  He  then  gave  an  annuity  charged  on  the  lands  of 
Tanatygarman  and  Gorrardaghy,  with  power  of  entry  and  distress 
in  case  of  nonpayment,  and  proceeded  thus:  *^and  subject  to  said 
annuity,  I  give  and  devise  the  said  lands  of  Tanatygarman  and 
Corrardaghy  to  my  son  William  during  his  life,  and  after  bis 
death  to  his  lawful  issue  in  such  manner,  shares,  and  proportions, 
as  he  by  deed  or  will  duly  attested,  shall  direct,  limit,  or  appoint, 
and  for  want  of  such  appointment  to  his  issue  equally,  if  more 
than  one  child,  and  if  only  one  child  to  said  child ;  and  on  failure 
of  issue  of  my  son  William,  I  give  and  devise  said  lands  last  men- 
tioned, to  my  son  John,  and  his  issue  with  like  power  of  appoint- 
ment, and  in  case  of  no  appointment  to  such  issue  equally,  and  if 
only  one  child  to  such  child,  and  for  want  of  issue  of  my  son 
John,  I  give  and  devise  said  lands  to  my  son  Thomas  and  his 
issue,  with  the  like  power  of  appointment  to  my  sou  Thomas,  and 
for  want  of  such  appointment  to  his  issue  equally,  and  if  only  one 
child  to  said  child  ;  and  in  failure  of  issue  of  my  son  Thomas*  I 

give  and  devise  said  lands  to  my  son  Bernard,  his  heirs  and 

*  826   assigns  for  ever.     I  give  and  devise  *  unto  my  son  Thomas, 

the  lands  of  Knockawelt  and  Drutaney,  in  the  county  of 
Fermanagh,  for  his  life,  and  upon  his  death,  I  give  the  said  lands 
to  his  issue  in  such  manner,  shares  and  proportions  as  my  said  son 
Thomas  shall  by  deed  or  will  duly  attested,  limit,  direct,  or  appoint, 
and  for  want  of  such  appointment  to  his  issue  equally,  and  if  but 
one  child  to  said  child,  and  in  failure  of  issue  of  my  said  son 
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Thomas,  I  give  and  devise  said  last-mentioued  lands  to  my  son 
William  and  his  lawful  issue,  with  like  power  of  appointment,  and 
for  want  of  such  appointment  to  his  issue  equally ;  and  if  only  one 
child  to  that  child,  and  in  failure  of  issue  of  my  son  William,  I 
give  and  devise  said  lands  to  my  son  John  and  his  lawful  issuCi 
with  like  power  of  appointment ;  and  for  want  of  such  appoint- 
ment to  his  issue  equally  ;  and  if  but  one  child  to  said  child  ;  and 
failing  issue  of  my  son  John,  I  give  and  devise  said  lands  to  my 
sou  Bernard,  his  heirs  and  assigns  for  ever." 

The  testator  died  21st  November,  1822. 

Bernard  Boddy,  named  in  the  will,  was  the  eldest  son  of  the 
said  testator,  but  died  in  his  lifetime  without  issue. 

At  the  time  of  the  testator's  death  William  Roddy  was  his  eldest 
surviving  son  and  heir  at  law. 

Thomas  Roddy,  named  in  the  will,  died  in  1825  unmarried  and 
intestate. 

By  two  several  indentures  of  conveyance,  bearing  date  9th 
August,  1830,  and  25th  February,  1831,  John  Roddy,  after  re- 
citing that  he  was  entitled  to  the  freehold  lands  of  Carrigans  and 
Cliuumphry,  devised  to  him  by  the  will  for  the  term  of  his 
life,  conveyed  the  same  to  his  brother  William  Roddy  (subject 
to  the  annuity),  to  hold  for  the  term  of  the  life  of  said  John 
Roddy. 

In  September,  1883,  in  order  to  secure  payment  of  1500Z.  due  to 
a  person  named  Fulton,  William  Roddy  conveyed  the  lands 
of  Tanatygarman  and  Corrardaghy,  and  those  of  *  Drutaney  *  827 
and  Knockawelt  to  Richard  Jennings,  for  the  purpose  of 
afterwards  suffering  a  recovering  of  the  same,  and  in  Michaelmas 
term  of  the  same  year  the  recovery  was  suffered.  Fulton  after- 
wards conveyed  to  Clifford. 

William  Roddy  married  in  1835,  and  had  issiie  one  child  born 
in  1836,  but  which  died  in  the  same  year,  and  he  had  also  issue  of 
the  said  marriage  four  other  children,  who  were  now  the  plaintiffs 
in  error. 

John  Roddy  died  4th  December,  1846,  intestate  and  without 
having  had  issue,  leaving  William  Roddy,  his  eldest  brother  and 
heir  at  law  him  surviving.  In  January,  1847,  William  Roddy  (in 
whom  all  the  devised  lands  thus  centred)  mortgaged  the  lands  of 
Carrigans  and  Cliuumphry  to  Clifford,  in  consideration  of  a  fur- 
ther loan  of  850/. 
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William  Roddy  made  his  will,  dated  28th  September,  1850, 
whereby  in  exercise  of  tiie  power  of  appointment  vested  in  him  by 
the  will  of  iiis  father,  he  gave  and  devised  to  his  four  children,  the 
plaintifis  in  error,  all  his  real  and  personal  estate  equally  to  be 
divided  amongst  them  share  and  share  alike.  He  died  in  April  of 
tlie  following  year. 

Upon  the  facts  stated  in  this  special  verdict,  it  was  contended 
on  behalf  of  the  plaintifis  in  error  that  according  to  the  true  con- 
struction of  the  will  of  Charles  Roddy,  his  devisees,  viz.  John 
Roddy,  William  Roddy,  and  Thomas  Roddy,  took  respectively 
only  estates  for  life,  with  remainder  to  the  plaintiffs  in  error  as  the 
children  of  William  Roddy,  as  tenants  in  tail,  and  that  the  comr 
mon  recovery  was  not  intended  to,  and  had  not  the  effect  of  de- 
stroying the  contingent  remainders  in  Uie  fee  simple  lands.  The 
defendants  in  error  on  the  contrary,  contended  that  the  devisees 
respectively  took  estates  in  tail,  or  quasi  tail,  in  the  lands  held  in 
fee  simple,  and  a  freehold  estate  of  inheritance,  in  the  lands  held 
under  the  lease  for  lives  renewable  for  ever ;  and  further, 
*  828  that  80  far  as  related  *  to  the  fee  simple  lands,  even  assum- 
ing that  William  Roddy  was  only  tenant  for  life,  as  the 
plaintiffs  were  not  in  e8$e  when  the  recovery  was  suffered,  the  re- 
mainders limited  to  them,  being  contuigeut  only,  were  thereby 
destroyed. 

Judgment  was  given  by  the  Oourt  of  Common  Pleas  on  the 
15th  June,  1854,  in  favour  of  the  plaintiff  below,  the  defendant 
in  error ;  which  judgment  was,  in  point  of  form,  affirmed  by  the 
Court  of  Exchequer  Chamber  in  Ireland,  on  the  17th  day  of 
January,  1856,  but  without  costs,  the  Court,  composed  of  ten 
Judges,  having  been  equally  divided,  viz.  the  Lord  Chief  Justice 
of  the  Common  Pleas,  the  Lord  Chief  Baron  Pigott,  Mr.  Justice 
Torrens,  Mr.  Justice  Perrin,  and  Mr.  Justice  Jackson  being  in 
support  of  the  judgment  of  the  Court  below  ;  and  the  Lord  Chief 
Justice  of  the  Queen's  Bench,  Mr.  Baron  Pennefather,  Mr.  Justice 
Ball,  Mr.  Justice  Moore,  and  Mr.  Baron  Greene,  having  given  their 
judgment  so  far  as  concerned  the  lands  held  in  freehold  for  lives, 
to  reverse  the  judgment  of  the  Court  of  Common  Pleas.^ 

This  proceeding  in  error  was  then  taken.' 

*  4  Irish  Law,  N.  S.  74. 

'  This  was  the  first  case  broucrht  to  the  BoQse  of  Lords  under  the  new  Uni* 
formity  of  Process  Act  for  Ireland. 
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Mr.  Napier  and  Mr.  B.  Palmer  (^Mr.  John  M^Mahan  of  the 
Irish  bar  was  with  them)  for  the  plaintiffs  in  error.  —  Under  this 
will  the  devisees  of  tlie  fee  simple  lands  took,  respectively,  estates 
for  life,  with  remainder  in  fee  to  their  children,  who  take  as  pur- 
chasers. As  to  the  freehold  lands  on  lives  renewable  for  ever,  the 
devisees  also  took  a  life  estate  with  like  remainders.  Nothing 
done  by  John  and  William  Roddy  has  affected  their  interests  with 
regard  to  either  of  these  estates.  All  the  parts  of  this  will  can 
have  effect  given  to  them,  and  there  is  no  need  to  sacrifice 
the  particular  to  the  general  intention.  *  Even  if  two  dif-  ^  829 
ferent  intentions  were  thus  manifested,  there  is  no  rule  that 
one  shall  be  sacrificed  to  the  other,  unless  it  is  impossible  to  give 
effect  to  both.  Crazier  v.  Crazier}  Manypenny  v.  Dering?  which 
underwent  a  most  elaborate  discussion  in  the  Courts  of  Common 
Law^  as  well  as  Chancery.  That  rule  was  not  then  for  the  first 
time  acted  on,  for  in  Keating  v.  Keating}  where  the  devise  was  to 
trustees  for  R.  for  life,  remainder  to  the  issue  of  R.  in  such  man- 
ner as  he  should  appoint,  for  want  of  which  to  the  first  son  of  the 
body  of  R.,  and  if  no  issue  male,  to  the  daughter  of  R.,  and  for 
want  of  such  issue,  over,  effect  was  given  to  the  particular  intent, 
and  R.  was  held  to  take  an  estate  for  life  only.  In  Doe  d.  Gallini 
Y.  Gallini}  it  was  expressly  declared  that  the  doctrine  that  the 
general  intent  was  to  be  preferred  to  the  particular  intent,  was 
vague  and  incorrect,  and  as  to  the  use  and  meaning  of  technical 
words,  the  rule  as  stated  in  Jeason  v.  Wright  ^  was  adopted,  namely, 
that  such  words  are  to  have  their  technical  meaning,  unless  there 
are  others  used  in  the  same  will,  which  make  it  perfectly  clear 
that  the  testator  did  not  use  the  technical  words  in  their  technical 
sense.  That  is  the  case  here,  consequently  it  is  submitted  that  the 
use  of  the  word  '^  issue  "  cannot  be  made  to  give  an  estate  tail  to 
the  first  takers  under  the  respective  devises.  The  cashes  already 
quoted  are  instances  of  the  application  of  this  rule,  and  in  them 
the  word  "  issue  "  was  construed  with  reference  to  the  intention 
of  the  testator,  and  was  not  allowed  of  itself  to  create  an  estate 
tail.  In  Montgomery  v.  Montgomery}  the  devise  was  to  "  my 
son,  W.   M.,  during   his  natural  life,  and  no  longer,"   unless 

*  8  Dniry  &  War.  87S.  •  16  M.  &  W.  418. 

*  2  De  G.,  M.  &  6.  145.  *  Lloyd  &  G.  temp.  Plunk.  291. 

*  5  B.  &  Ad.  621,  639,  and  see  S  A.  &  £.  340. 

*  2  filigh,  1,  49.  '8  Irish  £q.  740,  749. 

[  638  ] 


*830  CASES  IN  THE  HOUSE  OF  LORDS. 

•  830    *  he  shall  survive  his  present  wife  and  marry  a  second, "  by 

wliom  he  shall  have  lawful  issue,  then  upon  the  death  of 
my  son,  leaving  issue  male  of  such  second  marriage  to  such  issue 
male,  share  and  share  alike,"  &c.  Lord  Chancellor  Sugden,  not- 
withstanding the  form  of  the  gift  to  the  issue,  held  that  W.  M. 
took  for  life  with  remainder  to  the  issue  of  the  second  marriage 
in  fee,  and  in  the  course  of  giving  judgment,  he  said  '^  it  is  settled 
that '  issue  '  in  a  will  is  either  a  word  of  purchase  or  of  limitation, 
as  will  best  effectuate  the  intention  of  the  testator."  Flood  v. 
Dighy^  is  a  strong  authority  to  the  same  effect.  Here,  as  in  Far- 
rant  v.  Nichoh^  the  testator  has  used  ^'  issue  "  with  the  meaning 
of  '^  child,"  throughout  the  will.  In  Leei  v.  Mo%ley^  it  was  said 
that  "  whatever  be  the  primd  facie  meaning  of  the  word  *  issue,' 
it  will  yield  to  the  intention  of  the  testator  to  be  collected  from 
the  will ;  and  it  requires  a  less  demonstrative  context  to  shov 
such  intention  than  the  technical  expression,  '  heirs  of  the  body' 
would  do."  Kavanoffh  v.  Morland^^  BlaMom  v.  Edgley^  Mora 
V.  The  Marquis  of  Ormonde,^  Tarhick  v.  Tarbuck^  Woodhotue  v. 
Herrick^  Orozier  v.  Crozier^  Montgomery  v.  Montgomery ^^  North  v. 
Martin^^  Graves  v,  Hicks^^'^  Williams  v.  Teale^^  Merest  v.  James}^ 
Bryan  v.  Mansion^^  Carter  v.  Beniail^^  all  treat  "  issue  "  as  mean- 
ing '^  children,"  where  the  intention  of  the  testator  requires  it, 

and  the  last  case  is  directly  in  point  with  the  present,  be- 

•  831    cause  there  as  here  tlie  words  "  child  "  *  and  "  issue  "  are 

interchangeably  employed.  Edwards  v.  Edwards^"^  and 
Bidgeway  v.  Munkittrick^^  are  to  the  same  effect;  and  in 
Baker  v.  Tucker^^  a  devise  to  J.  B.,  a  reputed  son,  for  life,  and 
after  his  death  to  his  first  and  every  other  son  successively  in  tail 
male,  and  in  default  to  his  daughters,  and  in  default  of  issue  of  J. 
B.,  to  the  testator's  right  heirs.     J.  B.  was  held  to  take  only  an 

•  1  Jones,  Exch.  Irish,  520.  '  1  Tounge  &  C.  Exch.  5S9. 

•  9  Beav.  827. 

•  Kay,  16.     See  also  per  Maule,  J.,  Doe  d.  Cannon  o.  Rucastle,  8  C.  B.  876. 
'IP.  Wms.  600, 605.  •  5  Mad.l.  99,  1  Boss.  S82. 

'  2  Jarm.  on  Wills,  375  (S.  C.  4  Law  J.  N.  S.  Ch.  129). 

•  1  Kay  &  J.  852.  "  1  Brod.  &  B.  4R4. 

•  8  Drury  &  War.  378.  »  6  De  G.  &  S.  787. 
^  8  Irish  £q.  740.  >•  2  B«*«v.  551. 

"  6  Sim.  266.  "12  Beav.  97. 

"  5  A.  &  E.  88.  »  1  Drury  &  War.  84. 

"  6  Hare,  239.  >•  3  H.  L.  Caa.  106. 
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estate  for  life,  and  that  no  remainder  in  tail  to  him  could  be  im* 
plied  after  the  remainder  to  his  daughters.  In  Leeming  r.  Slier- 
ratt}  a  testator  gave  pecuniary  legacies  to  his  daughters  respec- 
tively, one  half  to  be  invested  and  secured  from  the  control  of  any 
husband,  the  interest  to  be  paid  to  them  in  the  mean  time,  and  the 
principal  to  be  disposed  of  as  they  should  direct  to  their  issue,  but 
in  case  they  should  die  without  issue,  the  principal  to  go  among 
the  survivors  of  his  children  in,  equal  shares,  it  was  held  that  the 
first  bequest  was  limited  to  the  issue  living  at  the  death  of  the 
children,  and  that  the  gift  over  on  failure  of  issue  referred  to  the 
same  objects. 

There  are  some  cases  in  Ireland  which  appear  to  proceed  on  an 
opposite  rule,  but  the  answer  to  them  is,  that  not  one  of  them  pre- 
sents the  same  combination  of  circumstances  that  exists  here,  and 
that  each  appears  to  .have  been  decided  on  the  particular  words  of 
each  will,  and  not  on  any  general  doctrine. 

The  power  of  appointment  here  given  establishes  the  fact  that 
the  testator  used  the  word  ^'  issue  "  with  the  meaning  of  children. 
The  first  taker  might  have  appointed  the  ^^  manner,"  that  is,  the 
quantity  of  estate,  and  the  ^'  shares  and  proportions,"  in  which  the 
children  should  take  ;  but  in  default  of  such  appointment  the  es- 
tate is  to  go  to  his  ^^  issue  equally  if  more  than  one,  and  if 
only  one  *  child,  to  such  only  child."  Here  the  two  words  *  832 
are  plainly  used,  in  exactly  the  same  sense,  and  the  gift 
being  of  tiie  whole  estate  they  would  take  in  fee.  The  use  of  the 
word  ^^  manner  "  shows  that  the  appointment  might  have  been  in 
fee,  and  if  no  appointment  was  made,  they  would  take  the  same 
estate  as  they  might  have  taken  under  an  appointment.  The  King 
V.  Hie  MarquU  of  Stafford?  Sugden  on  "  Powers."  ^ 

Mr.  Walker  and  Mr.  Smith  (of  the  Irish  bar ;  Mr.  Fleming  was 
with  them,  for  the  defendant  in  error.  —  The  defendant  in  error 
claims  as  a  purchaser  for  value,  and  is  entitled  to  all  the  advan- 
tages of  that  character. 

The  first  devisees  here  took  an  estate  tail.  The  word  "  issue  "  must 
here  receive  its  proper  legal  meaning,  for  there  is  nothing  in  the 
will  which  compels  the  Courts  to  give  it  any  other,  and  unless 
there  is  so,  that  meaning  must  be  attached  to  it.     Tiiat  is  the  prin- 

1  2  Hare,  14.  *  7th  ed.  481,  488. 

*  7  East,  621. 
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ciple  laid  down  in  Je%9on  v.  Wright}  and  which  has  ever  since  been 
deemed  tlie  true  rule  of  construction.  Montgomery  v.  Montgomenf^ 
is  not  an  authority  the  otiier  way,  for  there  tlie  general  rule  was 
asserted,  but  the  case  was  held  to  be  taken  out  of  its  operation  by 
the  particular  words  of  the  will.  In  that  case  the  gifk  was  **  for 
life,  and  no  longer/'  and  the  other  provisions  of  the  will  were  taken 
to  indicate  the  clear  intention  of  the  testator  that  the  devisee 
should  take  no  larger  estate  ;  but  without  such  clear  intention  even 
the  words  '*  no  longer,"  would  not  have  had  that  operation ; 
*  888  for  in  Bobinson  v.  Robinson^  a  devise  to  H.  •  "  for  life,  and 
no  longer,  taking  the  name  of  R.,  and  after  his  decease  to 
such  son,  as  he  should  have,  and  for  default  of  such  issue  over,'' 
was  held  to  create  an  estate  to  H.  in  tail  male. 

•Every  thing  in  this  will  shows  this  to  have  been  the  intention  of 
the  testator.  Immediately  following  the  devise  is  a  power  to  the 
first  taker  to  appoint  among  his  issue  ^^  in  such  manner,  shares, 
and  proportions  "  as  he  may  direct.  The  phrase  *^  in  manner" 
has  been  contended  to  refer  to  the  nature  of  the  estate  he  might 
appoint,  and  it  has  been  argued  that  he  might  appoint  in  fee.  It 
cannot  be  supposed  that  it  was  intended  he  should  possess  a  power 
to  grant  an  estate  greater  than  that  which  he  himself  enjoyed  ;  and 
though  if  he  was  entitled  to  an  estate  tail  he  might  defeat  the  re- 
mainder altogether,  yet  that  circumstance  is  not  an  argument  to 
show  that  he  was  not  intended  to  have  such  an  estate,  but,  on  the 
contrary,  the  grant  of  the  power  is  an  evidence  of  the  intention  of 
the  testator  to  confide  to  him  full  authority  over  the  estate.  To 
give  to  the  word  '*  issue  "  the  meaning  of  ^'  children  "  would  be  to 
restrain  the  exercise  of  a  power  unrestrained  in  the  words  which 
created  it.  If  it  only  applied  to  children  it  would  be  restricted  to 
such  of  the  children  as  happened  to  be  alive  at  the  death  of  the 
person  to  whom  the  power  was  intrusted.  Heron  v.  Stohe%}  TFo&A 
V.  Wallinger^  Brown  v.  Pocock,^  This  never  could  have  been  the 
testator's  intention. 

As  to  all  the  cases  cited  on  the  other  side  with  respect  to  the 

^  2  Bligh,  1.  *  8  Irish  Eq.  740,  S  Jooes  &  L.  47. 

■  1  Burr.  88,  S  Atk.  736,  2  Yee.  225,  S.  C.  nom.  Bobiiuon  v.  Ilicks,  8  Brown, 
P.  C.  180. 

«  8  Iritih  Eq.  163  (Lord  Plunket)  ;  4  Irish  Eq.  284,  and  2  Drary  &  War.  89 
(Lord  Chr.  Sugden) ;  and  see  12  Clark  &  F.  161. 

*  2  Ruas.  &  M.  78.  *  6  Sim.  257. 
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meaning  to  be  given  to  the  word  '^  issue,"  it  is  to  be  observed  that 
that  word  has  only  been  translated  ^^  children,"  where  the 
two  words  were  used  in  the  same  *  sentence  and  formed  part  *  834 
of  the  same  substantive  devise,  and  were  plainly  used  by  the 
testator  as  having  the  same  meaning,  and  where  the  Courts  felt 
tliemselves  embarrassed  by  the  diiBculties  that  would  arise  from 
giving  to  the  word  ^'  issue  "  its  proper  meaning  and  effect.  Each  of 
them  must  be  looked  on  as  an  exception  to  the  general  rule  of  con- 
struction. Therefore  in  Head  v.  Randall^  though  with  respect  to 
the  personalty  there  bequeathed,  the  word  '^  issue  "  received  the 
meaning  of  ^'  children,"  because  of  the  plain  and  unquestionable 
intention  of  the  testator,  yet  as  to  the  devise  of  the  realty,  where 
the  intention  was  not  so  plainly  manifested,  the  Court  held  itself 
bound  to  adopt  the  general  rule  of  construction,  and  to  give  to  that 
word  its  proper  technical  meaning. 

On  the  otlier  hand,  the  cases  which  show  that  a  devise  such  as 
this  gives  an  estate  tail  to  the  first  taker  are  numerous  and  consist- 
ent. Tate  V.  Clarke f  Doe  d.  Bo^naU  v.  Harvey^  Doe  v.  Rucasthy^ 
Martin  v.  M*  Cau%land^  Irwin  v.  Cuff^  Briscoe  v.  Briscoe^  in  the 
last  of  which  the  devise  was  to  B.  C.  and  D.  for  their  respective 
lives,  with  remainder  to  their  issue  male  respectively,  in  such 
shares  and  proportions  as  they  respectively  should  appoint,  and  in 
case  they  should  die  without  issue,  male  or  female,  or  if  all  issue 
should  fail,  then  over,  and  the  Court  held  that  B.  took  an  estate 
quasi  in  tail.  The  same  was  held  under  similar  language  of  devise 
in  Wight  v.  Leigh?  and  in  Allen  v.  Alleri?  These  decisions  were 
in  conformity  witli  those  of  Backhouse  v.  Welh^^  and  Shaw 
V.  Weigh}^  In  Dodson  v.  *Qrew^  the  words  originally  used  •  835 
in  the  will  were  "  heirs  male  of  his  body,"  the  word  "  heirs  " 
was  afterwards  struck  out,  and  the  word  ^^  issue  "  substituted,  so 
that  there  seemed  a  particular  intent  in  the  use  of  that  word,  but 
tlie  Court  gave  effect  to  the  general  intent,  and  held  that  the  first 
taker  took  an  estate  tail.    Frank  v.  Stovin^^  followed  the  rule  in 


>  2  Tounge  &  C.  Ch.  281. 

•  16  Ves.  664. 

'  1  Beav.  100. 

•  2  Drury  &  War.  807. 

*  4  B.  &  C.  610. 

»  1  Eq.  Cas.  Abr.  184,  pi.  27. 

*  8  C  B.  176. 

^  1  Eq.  Cas.  Abr.  184,  pi.  28. 

■  4  Irish  Law,  840. 

"  Wilm.  Notes,  272,  2  Wils.  822. 

•  Hayes,  Exch  80. 

»  8  East,  648. 

'  Ilajes,  Exch.  84. 

« 
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Shaw  V.  Weight  and  Denn  d.  Webb  v.  Ptickey^  applied  it  in  all  its 
consequences.  There  the  devise  was  to  A.  for  life  without  im- 
peachment of  waste,  and  after  his  decease  to  the  issue  male  of  his 
body,  and  to  the  heirs  and  assigns  of  such  issue  male,  and  for  de- 
fault of  such  issue  male  to  B.,  <&c.  It  was  held  that  A.  took  an 
estate  tail.  But  further  it  was  held,  that  supposing  him  only  to 
take  for  life,  yet  as  the  remainder  to  his  issue  and  the  subsequent 
remainders  were  contingent,  they  might  be  barred  by  a  recovery 
suffered  by  him  before  issue  born,  for  which  last  point  Robinion  v. 
Comym^  is  an  authority.  Estates  tail  were  held  to  be  created  in 
Melliah  v.  Mellishf^  Broadhurst  v.  MorrU^  Doe  d,  Garrod  v.  Gar- 
rod^  Seaie  v.  Barter ^^  and  the  doctrine  to  be  found  iu  all  these 
cases,  is  summed  up  in  Lyne  on  leases  renewable.^ 

Whatever  may  be  the  construction  put  upon  this  will  it  is  clear 
that  the  defendant  in  error  is  entitled  to  one  fifth  of  the  freeholds 
and  of  the  life  interest,  the  share  of  the  eldest  son  who  was  bom 
and  died  in  that  year.®    This  son's  share,  if  the  estate  devised  was 

an  estate  for  life,  was  taken  by  William  Roddy,  the  heur  at 
*  836   law  of  the  testator ;  if  *  it  was  an  estate  in  fee,  one  fifth 

went  to  the  heir  at  law  of  the  child,  namely,  William  Roddy, 
to  whom  it  belonged  in  any  event,  and  who  therefore  had  full 
power  to  dispose  of  it. 

Mr.  Napier  replied. 

The  Lord  Chancellob  put  the  following  questions  to  the 
Judges :  — 

1.  What  estate  did  William  Roddy  take  under  the  will  of  Charles 
Roddy  in  the  lands  of  Tanatygarman  ? 

2.  What  estate,  if  any,  did  his  issue  take  under  the  said  will  in 
the  same  lands  ? 

8.  What  estate  did  John  Roddy  and  William  Roddy  respectively 
take  under  the  said  will  in  the  lands  of  Clinumphry  ? 

1  Eq.  Gas.  Abr.  1S4,  pi.  2S.  ■  2  B.  &  Ad.  1. 
5  T.  R.  299.                                                         •  2  B.  &  Ad.  S7. 
Cas.  Temp.  Talb.  164.  '  2  Boa.  &  P.  485. 

2  B.  &  C.  520.  ^  Page  24,  et  seq. 

This  argument  was  rendered  unnecessary  by  the  decision,  and  is  onljr  re- 
ferred to  because  it  is  mentioned  in  some  of  the  opinions  of  the  Judges  in  adTO- 
ing  the  House. 
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4.  What  estate,  if  any,  did  the  issue  of  John  and  William 
respectively  take  in  the  last-mentioned  lands? 

5.  Ought  judgment  to  have  been  entered  by  the  Court  of  Com- 
mon Pleas  for  the  plaintiff  below  as  to  all,  or  any,  or  what  part  of 
the  lands  of  Tanatygarman  and  Clinumphry  ? 

1S58.    Febraaiy  15. 

Mr.  Baron  Channell.  —  My  Lords,  the  facts  found  by  the 
special  verdict,  so  far  as  they  are  material  to  be  stated  for  the  pur- 
pose of  answering  your  Lordships'  first  four  questions,  appear  to 
me  to  be  as  follows  [his  Lordship  stated  them]  : 

In  the  elaborate  and  (if  I  may  be  allowed  to  say  so)  the  able 
judgment  of  Mr.  Baron  Greene  given  in  the  Court  of  Exchequer 
Chamber  in  Ireland,  that  learned  Judge  enumerates  ingredients, 
five  in  number,  as  in  his  opinion  united  and  found  in  the 
will  of  Charles  Roddy.  First,  an  express  *  estate  for  life  to  *  837 
the  first  devisee.  Secondly,  an  express  remainder,  given  in 
express  terms  as  a  remainder,  not  to  the  heirs  of  the  body,  but  to 
his  issue.  Tliirdly,  a  remainder,  not  to  the  issue  generally,  but  to 
the  issue  in  shares  as  tenants  in  common.  Fourthly,  the  explana- 
tory word  "  child,"  as  descriptive  of  the  issue  where  only  one. 
Fifthly,  an  estate  in  fee  simple  directly  or  by  legal  implication 
superadded  to  the  limitation  to  the  issue,  so  as  to  make  them  the 
stocks  of  distinct  inheritances  in  fee  originating  with  them. 

The  learned  Baron  adds,  that  though  some  of  the  decided  cases 
have  more  and  some  less  of  these  several  conditions,  none  has  all 
combined.  He  then  proceeds  to  cite  and  comment  upon  many 
cases.  Those  cases,  so  far  as  I  am  aware,  are  all  that  bear  upon 
the  subject.  I  have  carefully  considered  them.  Without  going 
through  them,  I  humbly  desire  to  express  my  entire  concurrence 
in  the  judgment  of  Mr.  Baron  Greene  as  to  the  application  and 
weight  of  those  authorities,  always,  nevertheless,  upon  the  as- 
sumption that  the  five  ingredients  in  the  will  as  explained  by  him 
are  well  established. 

Fully  admitting  that  the  word  "  issue  "  is  primarily  to  be  con- 
sidered a  word  of  limitation,  it  is  not,  I  conceive,  necessary  to  cite 
at  length  authorities  to  show  that  the  word  ^'  issue  "  is  more  flexi- 
ble than  the  words  "  heirs  of  the  body."  But  I  would  refer  to  the 
case  of  Lees  v.  Mosley^  and  to  the  judgment  of  the  Court  of  £x- 

'  1  YouDge  &  C.  Ezch.  589. 
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chequer,  as  given  by  Mr.  Baron  Alderson,  that  though  the  prund 

facie  meaning  of  a  devise  to  issue  might  be  to  descendants  of  eTery 

degree,  yet  the  authorities  show  not  only  that  it  would  yield  to  the 

intention  of  the  testator  to  be  collected  from  the  will,  bat 

*  838    that  it  required  a  less  demonstrative  context  to  show  *  such 

intention  than  the  words  ^'  heirs  of  the  body  "  would  do. 

Thinking,  then,  the  word  *^  issue,"  in  the  absence  of  any  re- 
straining context  in  the  will,  is  to  be  construed  as  including 
descendants  of  every  degree,  but  thinking  also  that  the  word  may, 
and  more  readily  and  easily  than  the  words  *'  heirs  of  the  body," 
be  restrained  or  explained  by  the  context,  I  inquire  whether  in 
the  present  will  there  are  such  restraining  words  ? 

After  an  express  devise  to  John  Roddy  *'  during  his  life,"  the 
testator  gives  a  remainder  to  John  Roddy's  lawful  issue,  in  such 
manner,  shares,  and  proportions  as  he  (John  Roddy)  may  ap- 
point, and  in  case  of  no  such  appointment,  then  to  Iiis  issue 
^^  equally  share  alike,"  and  if  ^^  only  one  child,  to  such  only  child." 

It  appears  to  me  that  the  testator  has  in  this  devise  himself 
translated  the  word  '^  issue  "  in  the  remainder  to  the  issue  of 
Thomas  and  his  issue,  in  this  devise  of  Clinumphry,  and  that  he 
has  in  the  other  devises  of  the  other  lands  used  words  of  similar 
import. 

Assuming  ^^  issue  "  to  mean  children,  then  the  devise  should  be 
read  as  a  devise  (of  the  lands  of  Clinumphry)  to  John  Roddy  for 
life,  remainder  to  his  children  in  such  manner,  shares,  and  pro- 
portions, as  John  Roddy  should  appoint,  and  in  default  to  bis 
children  equally,  share  alike,  and  if  only  one  child,  to  such  child. 

It  is  not,  I  think,  disputed  that  if  the  devise  to  the  issue  would 
give  them  an  estate  in  fee,  then  the  first  taker  would  take  a  life 
estate  only.  But  is  is  said,  and  truly,  that  there  are  no  words  in 
the  devise  to  the  issue  expressly  giving  them  an  estate  in  fee. 
Though  there  are  no  words  expressly  giving  them  an  estate  in 
fee,  if  the  issue  by  implication  take  an  estate  in  fee  that  is  suflt 
cient.     It  would  then,  I  think,  be  immaterial  that  there  is 

*  839    a  gift  •  over.     Montgomery  v.  Montgomery  ;  ^  Leee  v.  Mot- 

ley ;  *  Q-reenwood  v.  RothwM  ;  *  Slater  v.  Dangerfield.^ 
The  inquiry,  then,  seems  to  me  to  reduce  itself  to  this :    Do  the 
issue,  by  implication  take  an  estate  in  fee  7    I  agree  with  Mr.  Baron 

*  3  Jones  &  L.  47,  8  Irish  Eq.  740.  *  5  Man.  &  G.  628. 

1  Younge  &  C.  Exch.  589.  M5  M.  &  W.  26S. 
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Oreene  that  they  do ;  but  as  this,  the  last  of  the  five  ingredients 
enumerated  by  him,  has  been  strongly  contested  at  your  Lordships' 
bar,  I  think  it  right  humbly  to  state  to  your  Lordships  the  grounds 
on  which  I  have  arrived  at  the  conclusion  that  the  issue  take  by 
implication  an  estate  in  fee,  always  bearing  in  mind  that  if  the  tes- 
tator has  himself  translated  the  word  '^  issue  "  in  the  devise  under 
consideration  to.mean  ^^  children,"  this  interpretation  must  be  borne 
in^view  throughout.  I  think  that  the  power  enabled  John,  the  first 
taker,  to  appoint  to  his  children  in  fee.  The  King  v.  The  Marquis 
of  Stafford}  If  so,  the  gift,  by  the  will  to  the  children  iii  default 
of  appointment,  by  implication,  cannot  be  less  than  what  might 
have  been  appointed  to  them  by  the  exercise  of  the  power.  Crozier 
r.  Oroziet? 

It  is  to  be  observed  that  the  words  of  distribution  are  not  con- 
fined to  the  power  of  appointment.  Words  of  distribution  are  to 
be  found  in  the  devise  (in  default  of  appointment)  to  the  issue, 
viz.  '^  equally,  share  alike."  These  words  are  inconsistent  with  an 
estate  in  tail  in  the  first  taker,  and  such  words  of  distribution  ap- 
plied to  children  ought  not,  I  think,  to  be  rejected  unless  by  reason 
of  other  words  indicating  some  paramount  and  goveniing  intention 
of  the  testator  which  could  never  have  effect  unless  these  words 
were  to  give  way ;  Crozier  v.  Crozier,  I  do  not  find  in  this  will 
any  such  paramount  or  governing  words. 

*  By  construing  the  word  "  issue  "  to  mean  children,  *  840 
the  devise  to  John  as  giving  an  estate  for  life,  with  power 
to  appoint  to  his  children  in  fee,  by  holding  that  in  default  of  ap- 
pointment the  children  take  by  implication  an  estate  in  fee,  I  give, 
as  I  humbly  think,  full  effect  to  the  language  of  the  will  construed 
in  its  ordinary  sense.  If  I  am  to  state  what  I  consider  to  have 
been  the  general  intent  of  the  testator,  I  say  it  was  to  benefit  his 
grandchildren,  if  any,  by  limiting  the  interest  of  his  children,  who 
are  devisees  expressly  for  life,  to  an  estate  for  life,  but  with  power 
of  appointment  and  distribution  amongst  his  grandchildren,  if 
any,  and  in  default  of  appointment  to  them  in  fee ;  but  if  there 
should  be  no  such  grandchildren,  then  over  to  Bernard  and  his 
heirs. 

My  answers  to  your  Lordships'  first  four  questions  are  as  follows : 
To  the  first,  that  William  Roddy  took  under  the  will  of  Charles 
Boddy,  in  the  lands  of  Tanatygarman,  an  estate  for  life.    To  the 

■  7  East,  521.  ■  S  Drury  &  War.  373. 
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second,  that  his  issue  would  under  the  said  will  take  in  the  same 
lands  an  estate  in  fee.  To  the  third,  that  John  Roddy  took  under 
the  said  will  in  the  land  of  Clinumphrj  an  estate  for  life,  and  that 
William  Roddy  took  an  estate  for  life  contingent  on  the  death  of 
John  without  children.  To  the  fourth,  that  the  issue  of  John  (had 
there  been  such)  would  have  taken  an  estate  of  inheritance  in 
remainder,  and  that  the  issue  of  William  did  take  an  estate  of 
inheritance  in  remainder  contingent  on  the  death  of  John  without 
issue. 

There  is  not,  as  far  as  I  am  aware,  any  case  which,  in  my 
view  of  it,  is  opposed  to  the  opinion  which  I  have  humbly  submitted 
to  your  Lordships.  Decisions  upon  the  words  **  heirs  of  the  body  " 
do  not,  in  my  opinion,  govern  this  case.  My  opinion  is  warranted, 
I  think,  by  the  cases  of  The  King  v.  The  Marquis  of  Staf- 
*  841  fordj  Lees  v.  Mosley^  *  Crazier  v.  Crazier ^  Montgomery  v. 
Montgomery^  Kavanagh  v.  Morland} 

Remembering  that  the  learned  Judges  in  Ireland  were,  upon 
the  argument  in  the  Exchequer  Chamber  there,  equally  divided  in 
opinion,  knowing  the  difference  which,  after  hearing  the  full  and 
able  arguments  at  your  Lordships'  bar,  and  time  taken  to  consider 
those  arguments,  prevails  aniongst  the  Judges  who  will  to-day 
deliver  their  respective  opinions  to  your  Lordships,  I  need  scarcely 
say  that  I  have  submitted  my  opinion  in  answer  to  your  Lordships' 
first  four  questions  with  great  diffidence  and  distrust  as  to  its  cor- 
rectness. 

It  remains  that  I  should  give  an  answer  to  your  Lordships'  fiflh 
and  last  question,  viz.  whether  judgment  ought  to  have  been  en- 
tered by  the  Court  of  Common  Pleas  in  Ireland  for  the  plaintiffi 
below,  as  to  all,  or  any,  or  what  part  of  the^lands  of  Tauatygar- 
man  and  Clinumphry. 

To  answer  this  question,  other  facts  than  those  I  have  before 
adverted  to  must  be  taken  into  consideration. 

The  testator  at  the  time  of  making  his  will  had  four  sons,  Ber- 
nard, William,  Thomas,  and  John.  Bernard  was  his  eldest  son 
and  heir  at  law.  Bernard  died  in  the  lifetime  of  the  testator ;  on 
the  death  of  the  testator,  William,  his  eldest  surviving  son,  be- 
came his  heir  at  law.  John  and  Thomas  died  without  issue  after 
the  death  of  the  testator, 

William  married  in  1835  ;  he  had  one  child  in  1836,  who  died 

>  Kay,  16. 
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in  that  year ;  he  had  issue  afterwards,  the  four  defendants  in  the 
Court  below,  who  are  now  the  plaintiffs  in  error.  As  to  the  fee 
simple  lands  I  have  already  stated  that  in  my  opinion  the  plaintiffs 
in  error  would,  under  the  will,  take  a  contingent  estate  in 
fee  ;  but  they  were  not,  *  nor  was  any  child  in  esse  in  1883,  •  842 
when  in  Michaelmas  Term  of  that  year  the  recovery  in  the 
special  verdict  mentioned  was  suffered.  I  am  of  opinion  that  the 
contingent  remainder  of  the  children  in  the  fee  simple  lands  was 
destroyed  by  the  operation  of  that  recovery ;  but  that  recovery  did 
not  include  the  freehold  lands  of  Clinumphry. 

Upon  the  death  of  the  child  of  William  Roddy  in  1836,  born  in 
that  year,  the  share  of  that  child  in  the  freehold  lands,  assuming 
such  child  to  have  taken  an  estate  of  inheritance,  as  I  think  he 
did,  went  to  his  heir  at  law ;  that  heir  at  law  was  William  Roddy. 
The  legal  estate  in  that  share  is,  I  think,  vested  in  Robert  Clifford, 
by  virtue  of  the  deeds  in  the  special  verdict  mentioned ;  he  has 
also,  I  think,  the  legal  estate  in  the  fee  simple  lands  by  virtue  of 
the  facts  stated  in  the  special  case. 

By  an  order  of  the  Court  of  Common  Pleas  in  Ireland  of  the 
8d  April,  1856,  the  judgment  of  that  Court  is  to  be  a  judgment 
that  Robert  Clifford  only,  not  with  Fitzgerald,  do  recover. 

I  answer  your  Lordships*  last  question  by  saying,  that,  as  to  the 
fee  simple  lands  of  Tanatygarman,  and  as  to  one  fifth  share  of  the 
freehold  lands  of  Clinumphry  the  judgment  of  the  Court  of  Com- 
mon Pleas  in  Ireland,  that  Robert  Clifford  do  recover,  ought  to  be 
affirmed ;  and  that,  in  my  humble  opinion,  the  judgment  of  the 
said  Court  as  to  the  rest  of  the  freehold  lands  ought  to  be  re- 
versed. 

Mb.  Babon  Watson.  —  My  Lords,  in  answer  to  the  first  ques- 
tion proposed  by  your  Lordships  to  the  Judges,  I  am  of  opinion 
that  William  Roddy  took  an  estate  tail  under  the  will  of  Charles 
Roddy  in  the  lands  of  Tanatygarman.  This  depends  on 
the  true  construction  of  this  devise.  It  is  *  necessary  to  *  843 
construe  the  devise  so  as  to  give  effect  to  the  intention  of 
the  testator,  to  be  collected  from  the  terms  of  the  will.  From  the 
use  or  misuse  of  legal  terms,  it  frequently  happens  that  an  apparent 
intention  cannot  be  given  effect  to  according  to  the  rules  of  law 
affecting  the  limitation  of  estates.  And  again,  words  are  capable 
of  being  construed  in  two  senses.    It  is  for  the  Court  to  say  in 
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what  sense  the  testator's  intention  would  be  best  fulfilled.  The 
books  are  full  of  cases  where  two  intentions  are  apparent  on  the 
face  of  the  will,  both  of  which  cannot  take  effect,  viz.  a  genenl 
intent  and  a  particular  intent ;  and,  therefore,  Courts  have  ascer- 
tained what  is  the  general  and  paramount  intention  of  the  testator, 
and  then  construed  the  will  so  that  particular  intention  shall  give 
way  to  such  general  and  paramount  intention.  This  is  one  of  the 
rules  established  for  the  construction  of  wills  bj  a  long  course  of 
decisions,  and  as  much  the  law  of  the  land  as  any  part  of  our  un- 
written law.  The  terms  of  that  rule  have  been  much  objected 
to  of  late,  Hayes  "  Inquiry."  ^  They  may,  perhaps,  be  better 
expressed  according  to  the  judgment  of  the  Court  of  Queen's 
Bench  in  Doe  v.  Gallini.^  ^'  The  more  correct  mode  of  stating 
the  rule  of  construction  is,  that  technical  words  or  words  of 
known  legal  import  must  have  their  legal  effect,  even  though  the 
testator  used  inconsistent  words,  unless  these  inconsistent  words 
are^of  such  a  nature  as  to  make  it  perfectly  clear  that  the  testator 
did  not  mean  to  use  the  technical  words  in  their  proper  sense,  and 
so  it  is  said  by  Lord  Redesdale,  Jesson  v.  Wright.^  This  doctrine 
of  general  and  particular  intent  ought  to  be  carried  no  further 
than  this,  and  thus  explained  it  should  be  applied  to  this  and  all 

other  wills." 
*  844       •  This  will  of  Charles  Roddy  was  made  on  the  21st  of 

September,  1817.  On  the  21st  of  November,  1821,  the  tes- 
tator died.  The  particular  devise  is  as  follows  [his  Lordship  read 
it]. 

The  question  is,  whether  the  word  "  issue  "  is  to  be  construed 
in  this  devise  as  a  word  of  limitation,  so  that  the  well-known  rule 
in  Shelletfs  Case  would  apply  and  create  an  estate  tail  in  William 
the  first  taker,  or  that  the  word  ^^  issue  "  is  to  be  here  construed 
as  a  word  of  purchase,  so  that  the  child  or  children  of  William 
would  take  an  estate  in  fee. 

Now,  in  the  first  place,  there  is  the  devise  "  to  William  Roddy 
during  his  life."  If  the  will  had  stopped  there,  the  devise  would 
have  been  clear.  It  is  equally  clear  that  by  the  devise  in  default 
of  appointment  '^  to  his  issue,"  if  these  words  stood  alone  accord- 
ing to  the  rule  in  Shelley^B  Case  it  would  be  an  estate  tail  in  Wil- 
liam Roddy,  for  then  the  word  ^^  issue  "  would  be  construed  in  its 

»  P.  2S4,  §  7.  »  2  Bligh,  49. 

'  5  B.  &  Ad.  640. 
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true  and  ordinary  sense  as  synonymous  to  "  heirs  of  the  body." 
And  again,  by  the  words  "  in  failure  of  issue,"  which  properly 
mean  on  the  indefinite  failure  of  issue,  an  additional  argument  is 
added  that  the  word  ^^  issue  "  must  be  in  legal  interpretation  con^ 
sidered  to  be  used  in  its  ordinary  sense,  and  that  William  took  an 
estate  tail. 

All  importance  is  attached  in  the  construction  of  wills,  Jarman 
on  Wills,^  and  opinion  of  Vice- Chancellor  Wood  there  cited,  to  a 
devise  over  on  failure  of  issue.  This  construction  applies  forcibly 
in  this  case  as  to  the  successive  devises  to  testator's  sons,  William, 
John,  and  Thomas,  on  the  failure  of  their  issue  in  succession ; 
according  to  the  rules  of  law  it  manifests  an  intention  that  the 
descendants  of  each  son  should  be  exhausted  before  it  went  9 
over  and  *  before  the  ultimate  devise  over  to  Bernard  in  fee  *  845 
should  take  effect.  This  appears  to  be  the  general  and 
paramount  intention  of  the  will.  In  order  to  cut  down  the  estate 
tail  there  must  be  shown  another  intent  on  the  face  of  the  will, 
equally  strong  as  the  general  intent.  The  terms  must  be  intelli- 
gible and  manifest  to  countervail  or  override  this  general  rule.  It 
is  clear  that  a  power  of  appointment  will  not  prevent  this  rule 
from  operating.  The  particular  form  of  the  power  in  the  present 
case  I  shall  discuss  hereafter. 

Again,  words  of  distribution,  such  as  '^  share  and  share  alike  as 
tenants  in  common,"  or  "  equally,"  or  the  words  "  if  only  one 
child,  then  the  whole  to  one  child,"  will  not  control  the  effect  of 
the  word  '^  issue,"  unless  there  be  words  of  inheritance  added  to 
the  word  "  issue,"  so  as  to  carry  the  fee.  The  words  of  the  will 
^^  for  want  of  appointment  to  his  issue  equally  if  more  than  one, 
and  if  only  one  to  said  child,"  have  no  words  of  inheritance 
superadded,  nor  any  word  such  as  ^'  estate,"  so  as  to  constitute  a 
devise  in  fee  to  the  children,  if  there  be  issue.  So  that,  if  there 
was  only  one  child,  it  would  take  for  life,  and  this  devise  would 
exclude  grandchildren  from  taking  under  the  devise.  The  con- 
struction of  the  children  taking  a  fee  seems  inconsistent  with  the 
devise  over  in  fee. 

The  cases  on  this  subject  are  numerous.  The  rule  is  clear. 
Lord  Eldon  observed  very  truly  in  JesMn  v.  Wright :  ^  "  The  great 
judicial  difficulty  arises  in  the  application  of  these  rules  to  the 
words  of  each  will.    I  cannot  admit  that  all  the  cases  have  been  well 

*  Vol  2,  p.  871,  ch.  89.  •  2  Bligh,  50. 
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decided  ;  but  it  was  hardly  to  be  expected  that  all  the  Judges  shonld 
agree  iu  the  decision  of  all  the  cases,  for  the  mind  is  overpowered 
by  their  multitude  and  the  subtlety  of  the  distinctions  between 

them."  That  case  is  the  leading  and  binding  authority  on 
*  846   this  *  subject.     There  the  devise  was  to  William  Wright 

for  and  during  the  term  of  his  natural  life,  and  from 
and  after  his  decease  unto  the  heirs  of  the  body  of  the  said 
William  lawfully  issuing,  in  such  shares  and  proportions  as  he  the 
said  William  by  any  deed  or  will  should  give,  direct,  limit,  or 
appoint  the  same,  and  in  default  of  such  appointment,  then  to  the 
heirs  of  the  body  of  the  said  William  lawfully  issuing,  share  and 
share  alike  as  tenants  in  common,  and  if  but  one  child,  then  the 
whole  to  such  only  child,  and  for  want  of  such  issue,  then  there 
was  a  devise  over  in  fee.  On  this  it  was  decided  that  William  took 
an  estate  tail.  Lord  Eldon,  in  delivering  his  opinion,  held  that 
there  was  a  general  and  paramount  intention  that  the  devise  over 
was  only  on  the  indefinite  failure  of*  issue,  that  the  particular 
intent  must  give  way  to  the  general  intent.  In  alluding  to  the 
power  under  such  construction  for  the  first  taker  to  destroy  both 
the  general  and  particular  intent,  he  says :  ^'  Whether  it  was 
equally  wise  to  adopt  such  a  rule  might  be  a  matter  of  discussion ; 
but  it  has  been  acted  on  so  long  that  it  would  remove  the  land- 
marks of  the  law  if  we  should  dispute  the  propriety  of  applying  it 
to  all  cases  to  which  it  is  applicable.  However,  it  is  definitely 
settled  as  a  rule  of  law,  that  where  there  is  a  particular  and  gen- 
eral intent,  the  latter  shall  prevail,  and  Courts  are  bound  to  give 
efiect  to  the  paramount  intent."  The  terms  used  in  that  will  are 
nearly  the  same  as  in  the  present,  with  the  exception,  that  the 
word  ^'  issue  "  is  used  in  this  will  instead  of  the  words  ^'  heirs  of 
the  body." 

There  is  no  doubt  some  difierence  between  the  word  "  issue  " 
and  the  words  "  heirs  of  the  body ; "  the  latter  words  are  more 
technical,  and  have,  as  technical  words,  a  more  defined  legal  sig- 
nification than  the  word  "  issue  "  ;  but  still  the  words  "  heirs  of 

the  body"  may  be  construed  to  mean  child  or  children, 
*847    where  a  clear  intention  is  shown  *to  that  effect.     The 

word  '^  issue "  is  more  flexible,  but  the  general  mean- 
ing is  the  same  as  ''  heirs  of  the  body  " ;  thus  it  was  laid  down 
by  Rainsford,  Justice,  in   Wdrman  v.   Seaman}  that  the  word 

^  Finch,  2S2. 
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^^  issue  "  is  '^  ex  vi  termini  namen  collectiimm^^^  and  takes  in  all 
issues,  to  the  utmost  of  the  family,  as  far  as  heirs  of  the  body 
would  do. 

Again,  in  delivering  the  judgment  of  the  Court  of  Exchequer  in 
the  case  of  Slater  v.  Dangerjield^  Mr.  Baron  Parke  said, "  The 
general  rule  is  clear  and  well  established.  The  word  ^  issue '  in  a 
will  primd  facie  means  the  same  thing  as  ^  heirs  of  the  body,'  and 
is  to  be  construed  as  a  word  of  limitation  ;  but  this  primd  facie 
construction  will  give  way  if  there  be  on  the  face  of  the  will  an  in- 
tention that  the  word  is  to  have  a  less  extended  meaning."  Sim- 
ilar observations  will  be  found  in  the  judgment  of  Lord  Langdale, 
Master  of  the  Rolls,  in  Tate  v.  Clarke.^  It  is  clear  also  from  the 
case  of  Jeeson  v.  Wright^  and  many  others,  that  the  words  "  in 
default  of  issue,"  or  "  in  failure  of  such  issue,"  mean  on  the  in- 
definite failure  of  issue,  unless  it  is  clear  from  the  context  of  the 
will  that  they  have  a  more  limited  meaning. 

Jeseon  v.  Wright  also  shows  words  of  distribution,  such  as  ^^  ten- 
ants in  common,"  or  "  equally  to  be  divided,"  or  "  in  case  of  one 
child,  that  child  to  take,"  without  superadded  words  of  inherit- 
ance, do  not  prevent  the  general  rule  taking  effect.  This  was  also 
decided  in  several  cases  :  Doe  d.  Blandford  v.  Appling  where  the 
devise  was  to  A.  for  life,  and  after  his  decease  amongst  his  issue, 
and  in  default  of  issue  over ;  it  was  held  to  be  an  estate  tail  in  A. 
In  Doe  d.  Cock  v.  Cooper ^^  devise  to  R.  C,  for  the  term  of 
his  natural  life  only,  and  after  his  decease  to  the  lawful  *  is-  *  848 
sue  of  R.  G.  as  tenants  in  common,  and  if  R.  C.  died  with- 
out leaving  lawful  issue,  devise  over,  was  held  an  estate  tail  in 
R.  C.  So  Heather  v.  Winder^  devise  to  A.  for  life,  and  at  her 
decease  to  her  lawful  issue,  share  and  share  alike ;  but  if  A. 
should  die  without  lawful  issue,  then  over,  was  held  an  estate  tail 
in  A. 

From  these  cases  it  is  clear  that  words  of  modification  without 
words  of  limitation  do  not  control  the  general  meaning  of  the 
word  "  issue."  From  the  above  cases  the  first  rule  of  interpreta- 
tion on  this  part  of  the  subject  in  Jarman,^  is  the  true  and  reason- 
able one,  viz. :  "  Where  words  of  distribution,  but  without  words 
to  carry  an  estate  in  fee  are  attached  to  the  devise  to  the  issue, 

*  15  M.  &  W.  268.  *  1  East,  229. 

■  1  Beav.  100.  •  6  Law  J.,  N.  S.,  Ch.  41. 

•  4  T.  R  82.  •  Vol.  2,  p.  871  (2d  ed.  ch.  89). 
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and  there  is  a  gift  over  in  default  of  ^  issue '  of  the  ancestor  gen- 
erally, or  in  default  of  such  issue,  or  in  default  of  issue  living  at 
the  death  of  the  ancestor,  the  ancestor  takes  an  estate  tail."  This 
rule  of  construction,  in  my  opinion,  governs  this  case,  and  it  is  im- 
possible to  exaggerate  the  importance  in  such  cases  of  abiding  by 
general  rules.  In  Jesaon  v.  Wright  there  was  a  power  of  ap- 
pointment antecedent  to  the  devise  to  the  ^^  issjie,"  but  such  power 
did  not  prevent  the  operation  of  the  rule. 

There  is  no  doubt  a  difference  in  the  terms  of  the  power  in  the 
present  case  from  that  to  be  found  in  Jesion  v.  Wright;  here  the 
power  is  to  "  his  lawful  issue  in  such  manner,  shares,  and  propor- 
tions as  William  Roddy  shall  appoint."  In  Jesson  v.  Wright  the 
words  of  the  power  were  to  the  heirs  of  the  body,  "  in  such  shares 
and  proportions  "  as  W.  should  appoint.  It  is  extremely  doubtful 
whether  William  Roddy  under  the  power  to  appoint  ''  in  such 
manner,  shares,  and  proportions "  might  have  appointed  in 
fee  ;  but  supposing  he  could  do  so,  it  affords  no  argument 
*  849  *  that  therefore  there  is  an  implication  of  an  estate  in  fee 
in  the  children  ;  indeed,  if  the  power  was  so  extensive  as  to 
sanction  an  appointment  in  fee,  the  devise  is  to  be  read  to  see  what 
estate  is  given  over  in  default  of  appointment,  and  that  is  to  issue 
or  child  without  any  words  of  limitation  ;  certainly  the  distinction 
raised  on  the  word  '^  manner  "  in  one  power  and  not  in  the  other 
is  a  very  refined  distinction  to  take  this  case  out  of  the  general 
rule. 

It  has  been  considered  that  the  case  of  Orozier  v.  Crazier,^  is  a 
decision  to  show  that  the  word  ^'  issue  "  may  be  controlled  by  the 
extent  of  the  powers  of  appointment,  but  it  is  really  not  an  author- 
ity, as  there  was  no  devise  over  on  failure  of  issue,  on  which  Sir 
Edward  Sugdeu  laid  stress ;  and  it  seems  to  have  been  necessary 
to  carry  out  the  only  intent  appearing  on  the  will  so  to  decide. 

In  the  case  of  Martin  v.  M^  Causland  in  the  Court  of  Common 
Pleas  in  Ireland,'  the  will  pf  Dorant  M'Causland  contained  the 
words,  ^'  I  give  and  bequeath  to  my  son  Robert,  during  the  term  of 
his  natural  life,  all  my  estate,  right,  title,  and  interest  of  and  to  the 
lands  of  C,  &c.,  and  in  case  my  son  Robert  shall  marry  with  the 
consent  of  his  mother  (if  living),  then  I  devise  the  same  to  any 
issue  he  may  happen  to  have  by  his  wife,  in  such  manner  as  he 
shall  by  deed  or  will  direct,  limit,  or  appoint,  and  for  want  of  such 

^  8  Dniry  k  War.  873.  *  4  Irish,  Law,  840. 
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appointment  to  go  equally  among  them ;  share  and  share  alike ; 
but  in  case  my  said  son  Robert  shall  die  without  issue,  it  is  my  will 
my  other  lands  shall  go  to  my  son  Marcus  and  his  heirs  for  ever." 
The  Court  held  that  Robert  took  an  estate  tail.  That  case  is 
directly  in  point  with  the  present,  —  the  words  "  issue  " 
*  with  distributive  words  and  a  power  of  appointment  in  *  850 
such  manner  as  Robert  should  appoint.  That  case  is  not 
distinguishable  from  the  present. 

The  case  of  Doe  v.  Goldsmith  ^  is  an  authority  in  favour  of  my 
conclusion.  In  that  case  a  devise  to  F.  G.  ^'  for  his  natural  life,  to 
the  heirs  of  his  body,  in  such  parts,  shares,  and  proportions,  man- 
ner and  form  as  F.  G.  should  appoint,  and  in  default  of  such  heirs 
of  his  body,"  over,  was  held  to  be  an  estate  tail. 

These  authorities  establish  that  this  case  falls  within  the  rule  as 
laid  down  in  Jesson  v.  Wr^hty  and  upon  that  clear  and  broad  rule 
this  case  ought  to  be  governed  without  reference  to  over-curious 
refinements;  but  I  think  all  the  distinctions  do  not  take  this 
case  out  of  that  rule,  that  "issue"  should  be  construed  in  its 
ordinary  and  general  meaning,  and  that  the  terms  of  the  power 
do  not  control  the  legal  acceptation  of  the  terms  used  in  the 
devise. 

For  these  reasons  I  am  of  opinion  that  William  Roddy  took  an 
estate  tail  in  these  lands. 

For  the  same  reasons,  to  the  second  question  ^  I  am  of  opinion 
that  the  issue  did  not  take  any  estate  under  the  said  will  in  the 
same  lands. 

In  answer  to  the  third  question  I  am  of  opinion  that  John  Roddy 
and  William  Roddy  respectively  took  estates  in  the  nature  of  an 
estate  tail  in  the  lands  of  Glinumphry. 

In  answer  to  the  fourth  question,  I  am  of  opinion  that  the  issue 
of  John  and  William  respectively  did  not  take  any  estate  in  the 
last-mentioned  land,  and  I  am  of  opinion  that  the  judgment  ought 
to  have  been  entered  in  the  Court  of  Common  Pleas  in  Ireland  for 
the  plaintiff  below  for  all  the  lands  of  Tenattiggan  and  Clinum- 
phry. 

*  Mr.  Baron  Bramwell.  —  My  Lords,  in  this  case,  from    *  851 
the  nature  of  the  question,  from  the  character  of  the  au- 
thorities, and  from  the  difference  of  opinion  in  those  whose  opinion 

^  2  Marsh.  517,  7  Taunt  209. 
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is  entitled  to  all  respect,  I  need  not  say  that  I  answer  your  Lord- 
ships'  question  with  the  greatest  distrust  as  to  my  own  correct- 
ness. What  is  to  be  ascertained  is  not,  or  ought  not  to  be,  what 
was  the  intention  of  the  testator,  but  what  is  the  meaning  of  the 
words  he  has  used  (per  Lord  Wensleydale,  Chey  v.  Peanon^), 
Not  that  I  think  there  is  any  doubt  as  to  what  his  intention  was, 
nor  do  I  understand  that,  in  fact,  any  doubt  is  made  by  any  one 
on  the  subject.  He  intended  to  give  John  Roddy  an  estate  for 
life ;  he  intended  not  to  give  him  more ;  he  intended  that  on  John's 
death  his  children  should  take  the  fee  in  equal  shares,  subject  to  a 
power  of  distribution  in  him  among  them.  If  there  was  no  one  to 
take  under  this  devise,  then  he  intended  William  Roddy  should 
take  for  life,  after  him  his  children,  as  he  had  intended  John's 
should,  and  so  on  for  Thomas  and  his  children.  This  was  his  in- 
tention, I  doubt  not.  He  did  not  intend  that  if  a  child  was  bom 
to  William  Roddy  and  lived  a  few  hours,  that  such  child  should 
take  so  as  to  confer  a  title  on  his  heirs ;  and  I  doubt  not  there  are 
many  other  possible  conditions  of  things  that  he  did  not  intend, 
not  because  he  intended  the  contrary,  but  because  he  had  no  inten- 
tion on  the  subject,  because  he  had  not  contemplated  the  case  aris- 
ing. It  is  a  great  mistake  to  suppose  a  person  must  intend  the 
negative  of  whatever  he  does  not  intend  the  affirmative.  When 
this  common  mistake  is  considered,  the  value  of  Lord  Wensley- 
dale's  remark  above  cited  is  even  more  apparent. 

Then  what  intention  has  he  expressed  in  the  words  he 
*  852  *  has  used  ?  Now,  in  words  he  gives  William  an  estate  for 
life,  and  he  gives  him  no  more ;  and  as  he  could  have  done 
so,  had  he  thought  fit,  it  ought  not  to  be  held  that  he  has  done  so, 
unless  on  some  strong  ground  of  convenience  or  authority.  But 
he  proceeds,  that  after  William's  death  he  gives  the  estate  to  his 
issue,  subject  to  his  appointment  among  them,  or  if  no  appoint- 
ment in  equal  shares  ;  and  it  is  impossible  that  can  be,  if  William 
took  an  estate  tail. 

It  was  urged  that  the  general  intent  shall  prevail  over  the  par- 
ticular intent.  It  was  asked  by  the  Lord  Chancellor  on  the  argu- 
ment, what  was  the  general  intent  ?  If  I  had  to  say  what  was  the 
testator's  general  intent,  I  should  say  it  was  to  benefit  his  children 
and  grandchildren,  and  to  insure  that  object  by  giving  his  children 
estates  for  their  lives  only,  with  no  power  of  preventing  the  grand- 

^  6  H.  L.  Cas.  61, 106. 
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children  from  taking  what  was  intended  for  them.  But  to  give  his 
sons  estates  tail  is  inconsistent  with  this  general  intent,  as  it  enables 
them  to  defeat  the  estates  of  the  grandchildren,  a  matter  not  im- 
probably known  to  the  testator. 

If,  then,  the  question  was  res  Integra^  I  could  have  no  doubt  on 
it ;  but  I  agree,  if  the  authorities  are  the  other  way,  they  should  be 
abided  by.  I  cannot  find  that  this  is  so  ;  and  I  invite  your  Lord- 
ships' intention  to  what  Mr.  Baron  Green  in  his  judgment  calls  the 
five  peculiar  ingredients  in  this  case,  and  his  examination  of  the  au- 
thorities. It  is  in  vain  to  cite  and  attempt  to  reconcile  or  distinguish 
them ;  at  all  events  I  cannot  hope  to  do  it  with  any  advantage 

■ 

after  that  able  judgment.  I  may  say,  however,  that  it  appears  to 
me  that  Jesaon  v.  Wright^^  the  nearest  case  to  the  present  in  favour 
of  the  construction  contended  for  by  the  defendants  in  error,  is 
distinguishable  from  this,  as  there  the  words  used  were 
"  heirs  of  the  body,"  which  includes  *  child  and  grand-  *  853 
child,  here  the  word  is  "  issue,"  which  is  shown  to  mean 
children  by  tlie  use  of  the  word  "  child  "  as  an  alternative.  Then 
it  is  admitted  that  a  power  to  appoint  lands  ^^  in  such  manner, 
shares,  and  proportions  as  he  shall  think  fit,"  gives  a  power  of 
appointment  in  fee.  But  I  cannot  doubt  that  the  devise  in  default 
of  appointment  is  a  devise  of  the  same  estate  as  might  have  been 
appointed,  viz.  an  estate  in  fee,  and  consequently  that  the  dying 
without  "  issue  "  means  such  issue,  viz.  children,  and  does  not 
point  to  an  indefinite  failure  of  issue.  I  think,  therefore,  that  the 
expressed  intention  was,  that  William  Boddy  took  an  estate  for 
life  only.  I  think  that  that  effectuates  the  general  intent,  or  sup- 
posed general  intent,  and  I  think  this  construction  is  warranted  by 
the  authorities. 

If  this  is  wrong,  it  has  at  least  the  advantage  of  being  wrong  on 
the  right  side.  I  am  fully  sensible  of  the  value  of  abiding  by 
authority  ;  but  it  is  impossible  that  with  such  authorities  as  exist 
on  the  present  subject  the  law  can  ever  be  settled.  They  are 
based  on  the  fundamental  error  of  disregarding  expressed  intention 
in  favour  of  some  supposed  unexpressed  general  intention.  They 
are  in  many  cases  decided,  as  we  find  them,  owing  to  a  rule  of  con- 
struction now  abrogated  by  Statute  7  Wm.  4  &  1  Yict  c.  26,  §  29, 
and  their  soundness  is  doubted  (see  Jeswm  v.  Wright^  per  Lord 
Eldon,  and  Kavanagh  v.  Morlandj  per  Wood,  V.  C.)  ^ 

*  2  Bligb,  1.  *  •  Kay,  16, 26. 
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I  answer  your  Lordships'  questions  thus  :  — 
1st.  I  think  William  Roddy  took  an  estate  for  life  under  the  will 
of  Charles  Roddy  in  the  lands  of  Tanatygarman. 

2d.  I  think  his  children  took  estates  in  fee  under  the  will  in 
those  lands. 

*  854       *  3d.  I  think  John  Roddy  and  William  respectively  took 

estates  for  life  under  the  said  will  in  the  lands  of  Gli- 
Humphry. 

4th.  1  think  their  issue  respectively  took  the  whole  interest 
therein  under  the  will. 

5th.  I  think  judgment  ought  to  have  heen  entered  by  the 
Common  Pleas  for  the  plaintiffs  there  for  all  the  lands  of  Tanaty- 
garman, and  one  undivided  fifth  of  Clinumphry ;  for  the  residue 
for  the  defendant. 

Mr.  Justice  Crompton.  —  My  Lords,  I  find  in  this  will  a  very 
strong  intention  that  the  issue  of  the  respective  sons  of  the  testator 
should  take  an  estate  as  purchasers  among  themselves  distribu- 
tively,  and  not  in  succession  either  through  the  power  or  under 
the  direct  devise  to  them  if  the  power  was  not  executed.  I  find 
also  a  very  strong  intention  that  the  estate  should  not  go  over 
from  the  line  of  each  respective  son  until  that  line  should  have 
become  exhausted.  Except  for  the  use  of  the  word  *^  manner  "  in 
the  power,  and  the  use  of  the  word  "  issue  "  instead  of  ''  heirs  of 
the  body,"  the  present  case  is  identical  with  that  of  Jenon  v. 
Wright^  a  decision  of  the  highest  authority,  with  which  I  presume 
no  one  would  think  of  interfering.  The  word  "  issue  "  is  however 
admitted  to  be  a  more  flexible  expression  than  that  of  '^  heirs  of 
the  body,"  and  though  to  be  taken  primd  fade  as  a  word  of  limi- 
tation, it  is  capable  of  being  taken  as  a  word  of  purchase  in  certain 
cases. 

I  think  that  the  authorities  show  that  in  cases  of  the  present 
description  the  question  whether  the  word  "  issue  "  is  to  be  con- 
strued as  a  word  of  purchase  or  of  limitation  depends  on  the  ques- 
tion, whether  an  estate  of  inheritance  is  or  is  not  given  to  the 
issue :  Jarman  on  Wills.^ 

*  865        *  If  in  such  cases  there  are  words  which  will  carry  a  fee 

to  the  issue,  they  take  the  property  amongst  them  in  fee, 
and  no  estate  of  inheritance  is  given  to  their  parent ;  but  if  the 

»  Vol.  2,  ch.  88,'S9. 
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words  would  not  give  a  fee  to  the  issue  distributively  then  the 
word  "  issue  "  is  to  have  its  ordinary  technical  sense. 

I  think  it  immaterial  for  the  present  purpose  whether  the  fee  is 
given  expressly  or  by  implication.  It  seems  to  me  that  whether 
the  fee  is  given  directly  to  the  issue  as  purchasers  by  apt  words  of 
limitation  to  their  heirs,  or  whether  it  is  given  by  words  implying, 
according  to  the  rules  of  law,  the  intention  that  they  should  have 
the  fee,  the  efifect  will  be  the  same,  as  it  is  the  vesting  of  the  fee 
in  the  issue,  and  not  the  words  by  which  it  is  vested,  that  prevents 
the  necessity  of  implying  the  estate  tail  in  the  parent  for  the  pur- 
pose of  carrying  out  the  intention  that  the  estate  should  not  go 
over  until  the  exhaustion  of  the  particular  line.  Accordingly,  I 
am  quite  satisfied  with  the  proposition  that  in  such  cases  no  estate 
tail  is  to  be  implied  in  the  parent,  but  the  fee  is  to  be  considered 
as  vesting  in  the  issue  whether  the  words  giving  the  fee  are  direct 
words  of  limitation,  as  "  to  the  issue  and  their  heirs,"  or  whether 
the  fee  can  be  held  to  be  vested  in  them  from  the  use  of  such  ex- 
pressions as  "  estate,  &c.,  &c.,"  or  by  implication  from  a  power  to 
appoint  the  fee  to  them  ;  but  it  is  still  necessary  for  the  purpose  of 
*  vesting  such  estate  in  the  issue  that  there  should  be  some  such 
words  or  necessary  implication  as,  in  the  construction  of  a  will, 
can  by  the  rules  of  law  vest  the  fee  in  the  issue. 

Thus,  where  there  is  a  power  to  appoint  in  fee  amongst  issue, 
explained  by  the  context  to  mean  children,  and  a  devise  over  in 
default  of  such  issue,  meaning  children,  there  may  in  some  cases 
be  an  implication  of  an  estate  in  fee  amongst  the  children,  there 
being  no  express  devise  to  them ;  and  accordingly  Mr.  Jarman's 
book  so  states  it  in  the  passage  I  have  already  referred  to. 

*In  the  present  case  the  estate  to  the  issue  does  not    *856 
arise  by  implication,  but  there  is  an  express  devise  to  the 
issue  in  default  of  appointment  under  the  power,  the  testator 
directing  in  so  many  words  to  whom  the  estate  shall  go  in  that 
event. 

In  Sugden  on  Powers,^  it  is  said :  "  Where  there  is  a  gift  over  in 
default  of  appointment  to  the  objects  of  the  power,  or  to  other  per- 
sons,  of  course  the  words  of  the  power  cannot  operate  to  vest  any 
estate  in  the  objects  of  it  by  implication  if  there  be  no  appoint- 
ment." And  Mr.  Jarman,  treating  of  the  same  subject,^  says: 
*'  An  express  gift  over  in  default  of  appointment  in  favour  of  either 

»  P.  167,  c.  10,  §  6,  pt  2K  •  Vol.  1,  p.  462  (2d  ed.). 
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the  objects  of  the  power  or  of  any  other  person  of  course  excludes 
all  implication  " ;  and  he  adds,  that  ''  There  is,  it  seems,  no 
necessary  inference  that  the  testator  intends  that  a  qualification 
applied  by  him  exclusively  to  the  objects  of  the  power  should  be 
extended  to  the  objects  of  the  gift,  expressly  limited  in  default 
of  appointment  to  a  class  of  objects  identical  in  other  respects 
with  the  objects  of  the  power  "  ;  citing  in  support  of  the  propo- 
sition, the  case  of  Smith  v.  Death}  Indeed  the  general  rule  of 
Expre89um  fadt  cessare  taciturn^  seems  plainly  to  exclude  any  in- 
crease of  an  estate  by  implication  where  there  is  an  estate  ex- 
pressly limited,  as  in  the  present  case. 

The  devise  to  the  issue  being  here  express,  the  question  is 
whether  there  are  words  sufficient  to  carry  out  what  perhaps  may 
have  been  the  intention,  that  the  issue  should  take  an  estate  in  fee. 
In  Crazier  v.  Crazier ^^  the  devise  was  to  I.  C.  for  life,  and  from  and 
after  his  decease,  to  the  issue  male  and  female  begotten  or  to  be 
begotten  on  his  then  wife,  to  be  divided  between  and  amongst 
them  in  such  manner,  shares,  and  proportions  as  the  said  I. 
*  857  C.  *  should  by  will  appoint.  Tliere  was  no  express  dcTise 
to  the  issue  in  default  of  appointment,  as  seems  to.  hare 
been  supposed  in  Kavanagh  v.  Marland  as  reported  in  the  Law 
Journal,^  and  an  estate  was  necessarily  implied  in  them»  which, 
as  the  power  to  appoint  would  have  authorised  an  appointment  in 
fee,  and  as  there  was  a  charge  during  the  continuance  of  the 
estate  upon  the  party  taking,  was  properly  held  to  be  an  estate 
in  fee. 

In  the  present  case  the  testator  gives  a  power  to*  appoint,  which 
would  authorise  an  appointment  in  fee,  and  if  no  express  estate 
had  been  devised  to  the  issue,  the  fee  might  possibly  have  been 
properly  held  to  vest  in  them  by  implication ;  but  there  being  such 
express  estate,  the  question  is,  whether  under  the  settled  rules  of 
law  as  to  the  construction  of  wills  before  the  Statute  of  1837,  the 
words  of  this  express  devise  are  sufficient  to  carry  the  fee  to  the 
issue.  Here  we  have  no  words  of  limitation  giving  the  inheritance 
to  the  issue,  and  no  words  descriptive  of  the  quantity  of  estate,  or 
imposing  any  pecuniary  charge  upon  the  issue,  which  would  have 
the  efifect  of  passing  the  fee.  And  the  estate  is  not  to  arise  by  im- 
plication, but  is  expressly  given  to  and  amongst  the  issue  without 

>  6  Madd.  871.  •  23  Law  J.,  N.  S.,  Ch.  48. 

"  3  Drury  &  War.  878. 
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any  words  of  limitation.  The  words  of  the  power  are  not  at  all 
mixed  up  with  the  devise  to  the  issue,  which  has  been  thought  of 
importance,  but  the  power,  and  the  estate  limited  in  default  of  ap- 
pointment, are  perfectly  distinct. 

No  authority  was  cited  which  satisfied  me  that  there  is  any 
sufficiently  expressed  intention  in  this  devise  to  make  the  express 
estate  to  the  issue  an  estate  in  fee.  In  the  case  of  The  King  v. 
The  Marquis  of  Stafford^  it  was  said,  that  if  the  power  of  appoint- 
ing had  been  in  tail  only,  it  might  have  been  an  argument 
for  thinking  that  an  express  *  estate  in  fee  should  be  cut  *  858 
down  to  an  estate  to  heirs  of  the  body,  but  in  that  case  there 
were  words  sufficient,  according  to  the  rules  of  law,  to  give  an 
estate  of  inheritance.  It  does  not  seem  by  any  means  a  necessary 
inference  from  a  power  under  which  the  donee  of  the  power  may 
appoint  either  for  years  or  life,  or  in  tail  or  in  fee,  that  the  testator 
means  an  express  estate,  limited  over  in  default  of  appointment, 
followed  by  other  limitations,  to  be  an  estate  in  fee.  It  is  by  no 
means  an  impossible  scheme  of  the  testator's  to  attempt  to  give  life 
estates  preceded  by  a  power  to  the  father  enabling  him  to  alter 
such  estates,  and  increase  or  diminish  them.  It  is  at  most  a  guess, 
that  his  intention  is  to  give  a  fee ;  and  I  think  that  we  are  not  at 
liberty,  on  such  a  guess,  to  increase  the  estate  devised  to  the  issue 
to  a  fee  in  the  case  of  a  will  made  before  the  Wills  Act  of  1837.  I 
treat  the  case  as  one  of  those  of  such  frequent  occurrence  before 
the  Wills  Act  of  1837,  in  which  the  probable  intention  of  the  tes- 
tator to  give  a  fee  failed  for  want  of  apt  words  of  limitation,  or 
other  technical  words,  and  where  the  courts  were  compelled  to 
hold  the  estate  a  life  estate  only  for  want  of  such  words,  though 
there  was  quite  as  strong  a  reason  to  guess  that  the  intention  of 
the  testator  was  to  give  the  fee,  as  in  the  present  case. 

If  the  children  do  not  take  a  fee,  it  seems  necessarily  to  follow, 
from  the  rules  and  authorities  on  the  subject,  that  an  estate  tail 
must  be  implied  in  the  parent  to  carry  out  the  clear  intention  that 
the  estate  should  not  go  over  to  the  next  brother  in  the  prescribed 
order  of  succession  until  the  whole  line  of  the  particular  son  is 
extinct. 

Assuming  that  it  is  necessary  that  the  sons  should  take  estates 
tail  in  order  to  carry  out  the  clear  intention  of  the  testator,  that 
the  estates  should  not  go  over  until  the  general  failure  of  issue  of 

^  7  East,  521. 
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each  son,  I  have  entertained  considerable  doubt,  from  which 

*  859    I  am  not  yet  altogether  free,  whether  *  the  intention  of  the 

testator  might  not  be  best  carried  out,  as  far  as  the  rules  of 
law  will  admit,  by  holding  that  the  sons  of  the  testator,  instead  of 
immediate  estates  tail,  took  estates  tail  after  the  estates  for  life 
respectively  limited  amongst  their  issue,  according  to  the  authority 
of  Parr  v.  Swindles^  and  the  cases  of  that  class ;  in  other  words, 
that  they  took  estates  tail  in  remainder  after,  instead  of  in  deroga- 
tion of,  the  estates  for  life  limited  to  their  respective  issue.  The 
expressions  in  the  will  are  strong  to  show  that  the  testator  used 
the  word  'Mssue  "  in  the  sense  of  children,  and  if  so,  there  is  a 
strongly  expressed  intention  that  they  should  take  as  purchasers. 
And  there  is  also  the  intention  that  the  estate  should  not  go  over 
till  the  failure  of  the  particular  line. 

It  occurred  to  me,  that  unless  it  should  be  absolutely  necessaiy 
that  one  of  those  intentions  should  be  sacrificed,  both  should  be 
carried  out  as  far  as  possible,  and  that  the  will  might  possibly  be 
construed  so  as  to  carry  out .  both  these  intentions,  and  so  as  to 
avoid  sacrificing  the  very  clearly  expressed  intention  that  the  issne 
should  take  some  estate  as  purchasers.  According  to  such  con- 
struction, the  result  would  have  been  that  the  parent  would  take 
for  life  with  coiitiugent  remainders  to  the  unborn  children  as  ten- 
ants in  common  for  life,  probably  with  cross  remainders  amongst 
them  for  life,  according  to  the  doctrine  in  Jarman,^  with  remainder 
in  tail  (after  such  life  estates)  to  the  parent,  and  then  over  to  the 
brother  next  in  succession,  with  similar  remainders  for  life  amongst 
his  children  and  in  tail  to  himself,  with  ultimate  limitation  after  the 
failure  of  all  the  estates  tail  to  Barnard,  the  eldest  brother,  in  fee. 

Tliis  construction  would  have  given  effect  to  the  devise  of 
the  express  estate  to  the  son  for  life,  to  the  devise  of  tbe 

*  860    *  lands  without  legal  words  to  carry  the  fee  distriburively 

amongst  the  issue,  to  the  strong  intention  that  the  issae 
should  take  together  and  not  successively,  and  that  they  should 
take  as  purchasers,  and  at  the  same  time  would  prevent  the  estates 
going  over  until  the  failure  of  the  issue  of  each  particular  son. 
The  result  of  this  construction  would  have  been,  that  the  life  es- 
tates of  the  children  who  were  all  born  before  the  conveyance  of 
1847,  would  have  been  existing  estates,  enabling  them  to  succeed 
in  the  present  ejectment. 

»  4  Russ.  288.  •  Vol.  2,  p.  471,  472  (2d  ed.). 
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There  are,  however,  several  objections  to  this  construction,  and 
the  cases  in  which  it  has  been  adopted  (^Farv  v.  Swindels,  Doe  v. 
GaMini^  and  Doe  v.  HaUey^  are  all  cases  where  the  word  ^'  issue  " 
was  not  used,  but  the  words  were  children,  sons,  or  some  expres- 
sion of  that  nature ;  and  upon  the  whole  it  seenis  to  me,  that  the 
real  question  in  the  present  case  is  on  the  construction  of  the  word 
**  issue  "  where  it  first  occurs  in  each  limitation,  and  whether,  ac- 
cording to  the  rules  established  by  modern  authorities,  that  word 
is  to  be  construed  as  a  word  of  limitation  or  of  purchase ;  and 
thinking  that  this  must  turn  on  the  question  whether  the  issue  can 
take  by  the  rules  of  law  more  than  a  life  estate,  and  that  they 
cannot  do  so  under  the  express  limitation  to  them,  I  am  of  opinion 
that  the  word  ^^  issue  "  must  be  taken  in  its  ordinary  technical  sense 
as  a  word  of  limitation,  and  the  case  then  falls  within  the  distinct 
authority  of  Jeeion  v.  Wright^  and  I  accordingly  answer  your  Lord- 
ships' questions  by  saying,  that  in  my  opinion,  the  sons  of  the  tes- 
tator took  estates  tail,  and  quoBi  estates  tail  in  the  respective  lands 
in  question ;  that  the  respective  issue  took  no  estates ;  and  that 
the  judgment  of  the  Court  of  Common  Pleas  in  Ireland  was  right 
as  to  all  the  lands  in  question. 

*  Mr.  Baron  Martin.  —  My  Lords,  I  beg  to  be  excused  *  861 
from  giving  an  opinion  on  this  case.  I  was  one  of  the  plain- 
tiffs in  the  case,  Martin  and  Othere  v.  MaeCausland ;  and  in  the 
event  of  the  judgment  in  the  present  case  being  reversed,  a  writ  of 
error  will  probably  be  brought  in  the  case  in  which  I  am  personally 
interested. 

Mr.  Justice  Williams.  —  In  answer  to  your  Lordships'  first 
question,  I  have  to  state  my  opinion,  that  William  Roddy  took  an 
estate  tail. 

On  consideration  of  the  whole  of  the  will  of  Cliarles  Roddy,  the 
testator  appears  to  me  manifestly  to  have  had  a  pervading  and  pre- 
dominant intention,  that  on  a  general  failure  of  the  issue  of  each 
of  his  younger  sons,  the  estates  respectively  should  pass  to  the 
others,  and  that  they  should  not  go  to  his  eldest  son  Bernard  until 
there  should  be  a  general  failure  of  issue  of  all  the  other  sons.  If 
this  be  so  the  law  has  long  been  settled  that  the  testator  must  be 
deemed  to  have  intended  to  give  each  younger  son  an  estate  tail  ; 
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and  that  if  he  did  so  intend,  any  inconsistent  wishes  which  the  tes- 
tator has  also  expressed,  such  as  that  his  sons  should  only  take  life 
estates,  or  that  the  issue  should  take  as  joint  tenants  or  as  tenants 
in  common,  must  give  way,  and  cannot  be  carried  into  effect. 

The  real  question  which  arises  on  the  construction  of  this  will 
appears  to  be  whether  there  is  any  thing  on  the  face  of  it  to  show 
that  the  word  ^'  issue,"  which  primd  facie  is  a  word  of  limitation, 
and  means  the  same  thing  as  ''  heirs  of  the  body,"  was  intended 
in  this  devise  to  have  a  less  extensive  meaning,  and  to  be  used 
only  to  signify  "  children." 

Two  grounds  of  argument  have  been  mainly  relied  on  in  support 
of  this  proposition :  first,  that  the  testator  by  providing  that 
*  862  the  estate  for  want  of  appointment  shall  go  to  *  the  issue 
of  the  first  taker  equally  if  more  than  one,  and  if  ouly  one 
^^  child  "  to  that  ^' child,"  has  in  effect  himself  translated  the  word 
^'  issue  "  to  mean  ''  children  "  ;  and,  secondly,  that  tliere  is  lan- 
guage in  the  will  which  is  sufiicient  to  constitute  a  limitation  in 
fee  to  the  issue. 

The  former  of  these  grounds  is  rendered  untenable  by  the  decis- 
ion of  this  House  in  Jesaan  v.  Wright  In  that  case  the  terms  of 
the  devise  were  precisely  the  same  as  those  of  the  present,  with 
two  exceptions  only  ;  the  first,  that  the  words  of  the  devise  in  Jes- 
Bon  V.  Wright  were  ''  heirs  of  the  body,"  instead  of  the  expression 
"  issue,"  in  the  present  will ;  the  other,  that  the  word  "  manner," 
which  is  to  be  found  in  the  power  of  appointment  given  in  the 
present  will,  is  not  to  be  found  in  the  power  of  appointment  con- 
tained in  the  will  in  Jeaaon  v.  Wright.  I  therefore  concede  that, 
although  the  authority  of  that  case  governs  the  present  as  to  the 
former  of  the  two  grounds  of  argument  to  which  I  have  adverted, 
it  has  no  direct  application  to  the  latter. 

With  reference  to  this  latter  contention  I  do  not  propose  to  con- 
trovert the  general  proposition  laid  down  in  Mr.  Jarman's  *'  Trea- 
tise on  Wills,"  and  supported  by  the  opinion  expressed  by  Vice- 
Chancellor  Wood  in  Kavanagh  v.  Morlcmd^  viz.  that  "  Where 
words  of  distribution,  together  with  words  which  carry  an  estate 
in  fee,  are  attached  to  the  gift  to  the  issue,  the  ancestor  takes  for 
life  only  ;  and  that  the  rule  is  the  same  whether  the  fee  be  given 
by  the  technical  words  '  heirs '  or  by  such  words  as  ^  estate  '  occur- 
ring in  the  description  of  the  subject  of  the  gift ;  and  whether  the 

»  Kay,  16. 
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gift  to  the  issue  be  direct  or  by  implication  from  a  power  to  ap- 
point to  them ;  and  whether  there  is  a  gift  over  on  general  failure 
of  issue  of  the  ancestor  or  not."  For  I  think  it  difficult  to 
deny  that  where  an  intention  appears  on  the  *  will  to  give  *  863 
the  issue  a  fee,  the  word  "  issue  "  may  well  be  construed  to 
mean  "  children  "  throughout  the  devise,  and  be  regarded  as  a 
word  of  purchase,  and  the  gift  over  "  on  failure  of  issue,"  to 
mean  "  on  failure  of  such  issue,"  i.  e.  "  children."  But  I  cannot 
find  any  language  of  the  testator  in  the  present  case  which  will 
carry  a  fee  to  the  issue.  The  argument  is  that  the  word  '^  man- 
ner "  in  the  power  authorised  the  appointment  to  be  made  in  fee, 
and  that,  consequently,  by  implication  there  is  a  gift  of  an  estate 
in  fee  to  them  in  default  of  appointment.  It  is  not  in  my  opinion 
necessary  to  consider  whether  in  this  particular  will  the  word 
"  manner  "  would  have  authorised  an  appointment  in  fee.  For 
even  assuming  that  it  would,  why  should  it  follow  that  the  issue 
are  to  take  in  fee  in  default  of  appointment  by  the  ancestor,  or 
take  any  other  or  dififerent  estate  than  that  which  the  will  ex- 
pressly says  they  shall  take  for  want  of  such  appointment  ?  The 
words  of  gift  in  that  event  are  simply  "  to  his  issue  equally  if  more 
than  one,  and  if  only  one  ''  child,  to  said  child." 

I  am  not  aware  of  any  authority  or  of  any  principle  justifying 
the  extension  of  these  words,  which  according  to  general  rules  of 
law  (in  the  case  of  a  will  to  which  the  new  statute  of  wills  does 
not  apply)  carry  only  an  estate  for  life,  into  a  gift  in  fee,  merely 
because  the  unexecuted  power  would  have  authorised  an  appoint- 
ment in  fee. 

The  case  of  Rex  v.  Lord  Stafford^  which  has  been  supposed  to 
be  an  authority  for  such  a  doctrine,  is  really  quite  inapplicable, 
because  in  that  case  there  was  an  express  limitatioii  in  default  of 
appointment  to  the  children  and  their  heirs.  Again,  in  Crazier  v. 
Crozier^  which  was  also  cited  for  the  same  purpose,  there  was  no 
express  gift  in  default  of  appointment. 

*  Another  obstacle  occurs  to  adopting  the  construction  *  864 
that  the  gift  is  to  the  children  in  fee  as  purchasers,  viz. 
that  on  that  construction  the  power  of  appointment  must  neces- 
sarily be  confined  to  children ;  so  that  if  the  issue  of  William 
Boddy,  when  he  came  to  exercise  the  power,  should  have  consisted 
of  a  single  child,  and  the  children  of  several  deceased  children,  he 

>  7  East,  621.  •  8  Drury  &  War.  873. 
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must  have  exercised  the  power  exclusively  in  favour  of  the  single 
surviving  child  ;  which  it  is  difficult  to  suppose  could  have  been 
the  intention  of  the  testator  when  he  conferred  on  his  son  William 
the  power  to  appoint  to  his  lawful  issue. 

On  the  whole,  therefore,  I  am  of  opinion  there  is  nothing  in  this 
will  to  lead  to  the  conclusion  that  the  word  '^  issue  '*  means  any 
thing  different  from  the  expression  '*■  heirs  of  the  body,"  and,  con- 
sequently, that  this  case  is  not  materially  distinguishable  from 
Jesson  V.  Wright ,  and,  therefore,  that  William  Roddy  takes  aa 
estate  tail  in  the  lands  of  Tanatygarman. 

It  follows,  that  in  answer  to  your  Lordships'  second  question  I 
should  state  my  opinion  that  his  issue  took  no  estate  ;  and  in  an* 
swer  to  the  third,  that  J^ohn  Roddy  and  William  Roddy  respec- 
tively take  an  estate  tail  in  the  lands  of  Glinumphry ;  and  in  an- 
swer to  the  fourth  question,  that  their  issue  take  no  estate  in  the 
last-mentioned  lands ;  and  in  answer  to  the  last  question,  that 
judgment  ought  to  have  been  entered  by  the  Court  of  Common 
Pleas  for  the  plaintiffs  below  as  to  all  the  lands  in  question. 

Me.  Justice  Erle.  —  My  answers  are,  — 

1st.  William  Roddy  took  an  estate  for  life. 

2d.  His  issue  took  a  remainder  in  fee. 

8d.  John  and  William  Roddy  took  for  life  respectively. 
4th.  Their  issue  took  a  quasi  remainder  in  fee. 
*  865       *  5th.  The  judgment  ought  to  have  been  entered  for  the 
plaintiff  for  Clinumphry,  and  not  for  Tanatygarman. 

The  five  answers  are  in  effect  one,  as  they  all  turn  upon  the 
word  ^Mssue."  Did  the  testator  mean  thereby  children  or  de- 
scendants ?  -The  meaning  is  to  be  ascertained  by  the  context,  and 
the  circumstances  and  judicial  decisions.  As  the  estate  of  Clin- 
umphry is  alone  in  judgment  here,  I  take  the  words  devising  that 
estate,  which  are —  [his  Lordship  read  them]. 

If  ^'  issue  "  is  construed  to  mean  ^'  children  '^  throughout  this 
devise,  *and  if  the  devise  is  construed  to  give  to  John  for  life,  with 
power  to  appoint  to  the  children  in  fee,  reminder  to  children  in 
fee,  remainder  over,  every  word  of  the  devise  will  have  effect 
according  to  its  ordinary  meaning,  and  to  judicial  decisions,  and 
the  disposition  of  the  property  will  be  consistent  with  rational 
affection,  and  the  law  governing  devises  of  land.  The  words  cre- 
ating the  life  estate  are  unequivocal;  the  power  given  by  the 
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owner  of  the  fee  to  aj^int  in  such  manner  as  the  donee  maf 
choose,  is,  in  ordinary  meaning  and  according  to  judicial  con- 
struction, a  power  to  appoint  in  fee,  The  King  v.  The  Marquis  of 
Stafford^  and  Crazier  v.  Crozier?  and  a  distribution  in  equal 
shares  in  default  of  appointment  is  a  distribution  of  that  which 
might  have  been  appointed,  which  in  this  case  was  a  fee,  the  re- 
mainder, therefore,  is  to  the  children  in  fee  by  implication  from 
the  estate  devised,  without  words  of  limitation. 

It  is  consistent  with  rational  affection  for  a  father  to  secure  an 
estate  to  his  son  for  life,  and  to  his  son's  family  after  him,  subject 
to  parental  control  by  appointment,  and  in  default  thereof  in  equal 
shares,  and  it  is  consistent  with  the  law  governing  devises  of  land 
to  secure  it  for  a  life  in  being,  and  to  one  generation  after. 

*  The  testator  had  no  preference  for  primogeniture,  and    *  866 
no  intention  of  centering  all  his  land  in  one  owner  to  found 
a  family,  as  both  the  objects  of  liis  bounty  are  younger  children, 
and  his  land  is  divided  between  two  owners  for  life,  to  be  sub- 
divided among  their  families  afterwards. 

Although  this  construction  mi^t  defeat  an  intention,  which, 
perhaps,  the  testator  might  have  expressed  if  his  mind  had  been 
directed  to  some  contingencies,  yet  it  is  practically  impossible  to 
provide  for  every  contingency,  and  the  construction  above  pro- 
posed, securing  an  estate  for  life  with  a  power  of  appointing  in  fee 
to  children  remainder  over,  makes  a  more  reasonable  provision  for 
every  contingency  than  any  other  construction  now  contended  for. 

I  do  not  cite  the  authorities,  as  they  are  fully  examined  by  Mr. 
Baron  Greene  in  the  Court  below,  and  it  would  be  useless  to  tran- 
scribe from  him  what  cannot  be  improved  by  me.  The  summing 
up  of  the  authorities  is  given  in  Jarman  on  Wills.^  I  cite  this 
passage  to  show  how  this  eminent  writer  understood  the  law  to  be 
settled,  and  so  to  remove  the  objection  that  this  construction  will 
shake  titles  and  unsettle  the  law,  an  objection  which  is  a  mere 
petitio  principiij  assuming  that  which  is  to  be  proved. 

But  if  '^  issue  "  is  construed  to  mean  ^^  descendants,"  lind  the 
words,  *'*'  in  case  of  John  dying  without  issue,"  mean  in  case  of  a 
general  failure  of  issue  of  John,  so  that  an  estate  tail  is  implied 
in  John,  in  a  technical  sense  the  general  intention  will  be  effected, 
but  in  practical  truth  every  intention,  general  and  particular,  will 

»  7  East,  521.  •  VoL  2,^.  871.     See  ante,  p.  848. 
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be  defeated ;  the  testator  will  be  taken  to  have  preferred  unborn 

objects  of  unknown  distance  to  living  objects  of  natural  affection, 

and  to  have  attempted  a  devise  which  the  law  does  not  allow. 

The  words  giving  the  estate  for  life,  the  power,  and  the 

*  867    distributive  *  remainder  are  annulled.    "  Issue,"  which  in 

the  first  part  of  the  devise,  is  declared  by  the  testator  to  be 
synonymous  with  "  child,'*  a  term  of  purchase,  is  construed  to  be 
*'  heirs  of  the  body,"  a  term  of  limitation  ;  and  though  there  is  a 
possibility  that  the  heirs  in  tail  may  take,  yet,  as  any  tenant  in 
tail  can  disentail  and  take  the  fee,  the  security  for  the  issue  is 
illusory.     These  are  tlie  reasons  for  the  construction  on  which 

my  answers  are  founded. 

« 

Mr.  Justice  Coleridge.  —  My  Lords,  I  have  found  it  extremely 
difficult  to  bring  my  mind  confidently  to  any  conclusion  as  to  the 
answer  which  I  ought  to  give  to  the  questions  propounded  to  us. 
It  seems  to  me  impossible,  at  least  I  have  found  it  so,  to  reconcile 
all  the  decisions  which  have  been  cited  in  the  argument  before  the 
House,  or  to  come  to  any  conclusion  upon  the  devises  in  question 
which  shall  satisfy  the  whole  language  used  by  the  testator.  In 
this  difficulty  I  know  no  better  rule  to  act  upon  than  to  ascertain, 
as  well  as  I  can  from  the  will  itself,  the  general  predominant 
intention  of  the  testator,  and  to  sacrifice  such  parts  as  irrecoucile- 
ably  clash  with  that.  This  rule  stands  upon  undoubted  authority, 
and  upon  the  soundest  common  sense ;  it  is  what  it  may  well  be 
supposed  that  any  reasonable  testator  would  do  for  himself  in 
reading  over  his  own  will,  if  the  conflict  were  pointed  out  between 
the  different  parts  of  what  he  had  written ;  and  although  Courts 
of  law  do  not  stand  exactly  in  the  place  of  the  testator  when  they 
are  construing,  not  making,  his  will,  yet  they  are  driven  by  neces- 
sity (and  it  is  necessity  only  which  justifies  them)  to  this  course, 
when  it  is  only  so  that  effect  can  be  given  to  that  which  is  clearly 
seen  to  be  the  main  object  of  the  testator  in  the  scheme  of  his 
will. 

Now  it  seems  to  me  quite  clear  that,  not  only  as  to  the 

*  868    *  ultimate  gifts  over  to  Bernard,  but  also  as  to  what  I  may 

call  the  several  divisions  and  subdivisions  of  the  will,  the 
testator  intended  nothing  to  pass  from  the  line  of  one  son  to 
another,  except  on  ent4re  failure  of  issue  of  the  first  taker,  and  so 
of  the  successive  takers.    This,  then,  is  the  effect  which  we  must 
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seek  to  give  to  the  will,  if  it  contains  words  sufficient  for  the  pur- 
pose ;  and  the  first  inquiry  is,  whether  there  are  such  words,  that 
is,  words  sufficient  of  themselves,  and  apart  from  the  considera- 
tion whether  there  are  not  other  words  which  seem  to  clash  with 
them,  and  indicate  some  subordinate  intention  irreconcileable 
with  it. 

*  Now,  to  take  the  devise  to  William  Roddy,  on  which  your  Loi*d- 
ships'  first  question  turns,  as  a  specimen.  There  is,  first,  a  direct 
devise  to  him  for  life,  and,  after  some  intermediate  provisions,  of 
which  I  will  speak  presently,  on  failure  of  issue,  a  gift  over  to 
John.  If  this  was  all,  there  could  not  be  the  least  question  but 
that  William  took  an  estate  tail.  But  then  must  be  considered 
the  intervening  provisions  ;  they  are  these :  "  After  his  death  — 
[his  Lordship  read  the  words] ;  upon  these  words  it  is  argued  that 
^'  issue  "  is  in  itself  a  word  of  variable  import,  and  is  here  trans- 
lated by  what  follows,  and  shown  to  mean  ''  child  or  children," 
which  are  words  capable  only  of  one  meaning,  and,  therefore,  that 
in  effect  this  is  an  estate  in  remainder  to  William's  children  or 
child,  and  that  they  or  he  take  by  purchase,  and  so  William's 
estate  is  only  for  life. 

Two  remarks  may  be  made  on  this :  the  first,  that  the  words 
^'  child  or  children "  are  not,  under  all  circumstances,  of  one 
meaning  only,  but  will  be  translated  into  '^  issue  "  or  "  the  heirs  of 
the  body,"  if  the  devise  cannot  otherwise  be  effectuated,  as  in  the 
case  of  a  gift  to  A.  and  his  children,  or  his  male  children,  where 
he  has  no  children  born  at  the  time  ;  or,  according  to  the 
observation  of  Lord  *  Eldon,  in  Jessan  v.  Wriffhty^  the  word  *  869 
'^  child,"  following  on  the  words  of  distribution  among  the 
issue,  might  operate  as  a  description  of  the  person,  and  would  not 
conclusively  prove  that  estates  tail  were  not  intended  to  be  given. 
These  considerations,  in  some  measure,  diminish  the  weight  of  the 
argument  drawn  from  the  use  of  the  word  "child."  But,  sec- 
ondly, these  words  must  be  considered  in  connection  with  those 
which  follow,  and  which  determine  in  what  event  the  estate  is  to  go 
over  to  John.  Now,  if  we  read  "  issue,"  where  first  used,  as 
meaning  "  children,"  and,  in  default  of  appointment,  give  them 
an  estate  for  life,  as  the  words  in  themselves  import,  or,  from  the 
terms  of  the  power  of  appointment,  imply  an  estate  in  fee  to  them 
in  default  of  appointment  (which  implication,  I  may  say  in  pass- 

>  2  Bligb,  1. 
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ing,  I  am  by  no  means  satisfied  we  are  at  liberty  to  make),  equally, 
though  in  different  ways,  the  devise  oyer  will  be  liable  to  be 
defeated.  But  this  would  be  to  ofiend  against  a  perfectly  estab- 
lished rule  of  construction,  and  to  sacrifice  the  general  to  a 
particular  intent  of  the  testator. 

It  appears  to  me,  I  own,  that  this  case  is  governed  by  Je99on  t. 
Wright  in  this  House;  there  was  an  express  devise  for  life  to 
William,  after  his  decease  a  gift  to  the  heirs  of  his  body,  in  such 
share  and  proportions  as  he  should  appoint,  and  for  want  of  ap- 
pointment, to  them  share  and  share  alike  as  tenants  in  common  ; 
if  but  one  child,  the  whole  to  such  only  child,  and  for  want  of 
such  issue  over.  Substitute  the  word  "  issue  '*  for  "  heirs  of  the 
body,"  and  the  two  cases  are,  for  the  present  purpose,  identical. 
There,  as  here,  it  was  contended  that  the  use  of  the  words  ^^  if  but 
one  child,  the  whole  to  such  only  child,"  showed  what  was 
♦  870  meant  by  "  heirs  of  the  body "  preceding,  and  *  *'  such 
issue  "  following  them,  and  all  the  difficulties  as  to  distri- 
bution among  the  heirs  of  William,  as  tenant  in  tail,  were  pressed 
as  they  have  been  here,  but  the  House  overcame  these  diflSculties. 
I  do  not  repeat  the  arguments  used,  or  the  authorities  cited,  in 
that  case,  which  are  familiar  to  your  Lordships.  It  seems  to  me 
very  undesirable  to  fritter  away  the  importance  and  utility  of  great 
leading  cases  such  as  this  by  yielding  to  minute  distinctions.  I 
therefore  answer  your  Lordships'  first  and  third  questions  by 
saying  that,  in  my  opinion,  William,  John,  and  William  take 
respectively  estates  tail  in  the  lands  mentioned  in  those  questions. 

My  answers  to  the  second  and  fourth  questions  follow  from  this 
as  a  matter  of  course ;  and  it  follows  also,  if  I  am  right,  that  the 
judgment  of  the  Court  of  Common  Pleas  in  Ireland  was  rightly 
entered  for  the  defendants  in  error. 

1858.     April  17. 

Lord  Cbanworth.  —  This  case  arose  upon  a  writ  of  error  from 
a  judgment  of  the  Court  of  Exchequer  Chamber  in  Ireland ;  the 
sole  question  which  your  Lordships  have  to  consider  is,  whether  or 
not  that  Court,  or  rather  the  Court  of  Common  Pleas  (because 
the  Judges  of  the  Court  of  Exchequer  Chamber  were  equally 
divided  in  opinion,  and  therefore  the  judgment  of  the  Court  be- 
low prevailed),  was  right  in  determining  that  according  to  the 
correct  construction  of  the  will  an  estate  tail  was  created.  —  [His 

[664] 


SODDT  r.  ntZGEBALD.  ♦870 

Lordship  here  stated  the  facts,  and  read  the  devise  to  John 
Eoddy.] 

With  regard  to  the  fee  simple  lands  no  question  really  arises, 
because  I  think  the  point  was  abandoned  in  the  arguments  at  the 
bar,  or  if  not,  your  Lordships  expressed  a  very  clear  opinion  that 
there  was  no  doubt  with  respect  to  those  lands,  because 
there  had  been  a  recovery  suffered  *  which,  if  William  *871 
Boddy  did  not  take  an  estate  tail,  operated  as  a  bar  of  the 
contingent  remainders,  and  therefore  no  question  could  arise  as  to 
those  lands.  But  with  regard  to  the  lands  of  Oarrigans  and  Glin- 
umphry,  it  became  necessary  to  consider  whether  what  the  testator 
gave  amounted  to  an  estate  tail,  or  that  which  in  the  case  of  fee 
simple  lands  would  be  an  estate  tail ;  whether  what  he  gave  con- 
stituted, for  want  of  a  better  word,  what  may  be  called  a  quasi 
estate  tail,  or  an  estate  for  life.  That  is  the  sole  question  your 
Lordships  have  to  determine. 

I  must  begin  by  saying  that  the  decision  of  these  cases  is  never 
very  satisfactory,  because  one  cannot  but  feel  that  the  real  inten- 
tion which  the  testator  had  in  view  is  very  frequently  defeated  in- 
stead of  being  carried  into  effect.  But  the  duty  of  the  Court  is 
only  to  interpret  the  language  of  the  will,  attending  to  certain 
well-known  rules  or  canons  of  construction.  Where  the  testator 
shows  upon  the  face  of  his  will  that  he  must  have  used  technical 
words  in  another  than  their  technical  sense,  there  is  no  rule  that 
prevents  us  from  saying  that  he  may  be  his  own  interpreter.  So 
any  established  course  of  construction  must  give  way  to  a  contrary 
intention  plainly  apparent  upon  the  face  of  the  will.  But  un- 
less there  is  something  apparent  upon  the  face  of  the  will  to  the 
contrary,  technical  rules  and  ordinary  canons  of  construction  must 
prevail. 

Here  a  life  estate  is  given,  with  remainder,  to  the  issue,  share 
and  share  alike,  if  only  one  child  then  to  that  child,  and  in  case 
the  tenant  for  life  dies  without  issue,  then  over.  If  there  is  a  de- 
vise to  one  for  life,  with  remainder  to  his  issue,  and  if  he  dies 
without  issue,  then  over,  the  devisee  takes  an  estate  tail,  for  it  is 
manifest  that  the  gift  over  is  in  such  case  only  to  take  effect  if  there 
is  a  general  failure  of  issue  of  the  first  taker,  and  "  issue  "  in 
such  a  case  has  the  *  same  meaning  as  '^  heirs  of  the  body."  *  872 
The  word  "  issue  "  when  it  is  used  in  a  will  is  primd  facie  a 
word  of  limitation  ;  that  is  to  say,  a  gift  to  A.  B.  and  his  issue, 
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gives  him  an  estate  tail,  it  is  the  same  as  a  gift  to  him  and  the 
heit*s  of  his  body.  But  if  the  context  makes  it  apparent  that  the 
word  is  not  so  used,  then  it  may  be  treated  as  a  word  of  pur- 
chase. 

The  real  question  is,  whether  it  is  apparent  on  the  face  of  this 
will  that  the  word  ''issue"  has  been  used  in  other  than  its  extended 
sense  as  a  word  of  limitation  ?  It  is  argued  that  this  does  appear 
upon  the  face  of  the  will,  first  from  the  power  of  appointment, 
secondly  from  the  qualification  that  the  issue  were  to  take  share 
and  share  alike ;  and  thirdly,  from  the  fact  that  if  there  is  only 
one  child  then  that  one  child  is  to  take  all,  and  only  in  the  event 
of  his  having  no  child,  does  the  estate  go  over.  It  is  said  that  that 
shows  that  the  word  "  issue  "  must  mean  ''  children  "  not  issue 
generally. 

I  have  considered  the  case  very  attentively,  and  your  Lordships 
have  had  the  assistance  of  the  opinions  of  the  learned  Judges,  and 
I  have  come  to  the  conclusion  that  there  is  not  sufficient  upon  the 
face  of  this  will  to  give  to  these  words  any  other  than  their 
ordinary  technical  meaning.  The  direction  that  the  issue  shall 
take  as  tenants  in  common,  shows  it  is  true  that  the  testator  did 
not  contemplate  the  regular  course  of  descent ;  but  that  only 
proves  that  he  had  an  intention  which  cannot  be  carried  into  effect. 
He  had  two  intentions,  one  that  the  gift  over  should  not  take  effect 
till  all  the  issue  of  the  first  taker  was  exhausted  ;  the  other,  that 
the  issue  should  take  not  in  the  ordinary  course  of  descent.  All 
the  authorities  say  that  in  such  a  case  the  latter  intent  must  give 

way,  they  cannot  stand  together. 
*  873        *  The  power  of  appointment  does  not  vary  the  case,  it 
only  shows  that  the  testator  did  not  contemplate  equality  of 
interests  as  essential. 

So  neither  is  the  case  varied  by  the  use  of  the  word ''  child  "  in  the 
phrases  ''  if  more  than  one  child,"  "  if  only  one  child,"  and  "  said 
child."  He  certainly  meant  that,  if  there  was  only  one  child,  that 
child  should  take.  But  that  the  child  would  do  consistently  with 
the  intention  that  the  estate  should  go  to  the  issue,  through  all 
time,  of  the  first  taker. 

It  was  argued  that  here  the  word  ''  issue  "  must  be  taken*to  have 
been  used  as  a  word  of  purchase,  because  by  a  fair  construction 
of  the  clause,  the  issue  in  default  of  appointment  were  to  take  the 
fee.     And  in  cases  of  this  description  where  an  estate  in  fee  is 
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given  to  the  issue,  there  the  Court  has  construed  the  gift  over  in 
case  the  first  taker  dies  without  issue,  as  a  gift  over  in  case  he  dies 
without  such  issue,  that  is,  without  having  had  a  child.  But  the 
ground  on  which  these  cases  have  rested,  fails  here.  It  is  impossi- 
ble to  say  that  this  gift  to  the  issue  in  this  case  could  carry  the  fee. 
There  are  no  words  of  limitation  superadded  as  there  were  in  the 
case  of  The  King  v.  The  Marquis  of  Stafford,^  and  therefore,  as 
this  will  was  made  long  before  the  passing  of  the  late  Wills  Act, 
the  issue  would  only  take,  if  they  were  purchasers,  life  estates. 

I  do  not  forget  the  argument  that,  as  there  was  a  power  of  ap- 
pointment, which,  from  tlie  terms  in  which  it  is  framed,  would,  it 
was  contended,  enable  the  tenant  for  life  to  appoint  the  fee,  there- 
fore it  must  have  been  the  testator's  intention  that  the  parties  tak- 
ing in  default  of  appointment  should  take  in  fee.  This  reasoning, 
however,  fails  to  convince  me,  since  the  tenant  for  life,  if 
he  might  have  *  appointed  in  fee,  might  also  have  appointed  *  874 
in  tail,  or  for  life,  or  for  years.  And  I  see  no  connection 
between  the  quantum  of  estate  which  the  donee  of  the  power 
might  have  Appointed,  and  that  which  the  objects  of  the  power 
were  to  take  if  no  appointment  was  made. 

I  have  therefore  come  to  the  conclusion,  with  the  majority, 
though  a  very  narrow  majority  of  the  learned  Judges  whose  valu- 
able assistance  we  have  had,  that  the  judgment  below  was  right 
and  ought  to  be  affirmed,  and  I  am  glad  to  arrive  at  this  result  be- 
cause this  case  is  hardly  to  be  distinguished  from  Jeasan  v.  Wrightj^ 
which  was  decided  by  this  House  nearly  forty  years  ago,  and  in 
which  case  Lord  Eldon  and  Lord  Bedesdale  were  clearly  of 
opinion  that  the  first  taker  took  an  estate  tail,  and  that  case  has 
been  considered  as  a  leading  authority  ever  since. 

My  Lords,  in  that  case  the  will  was  this :  '^  I  give  and  bequeath 
unto  William,  one  of  the  sons  of  my  sister  Ann  Wright,  before 
marriage,  all  that  messuage  "  and  so  on,  to  hold  the  same  during 
the  term  of  his  natural  life,  and  from  and  after  his  decease  I  give 
the  same  to  ^^  the  heirs  of  the  body  of  the  said  William,  son  of  my 
said  sister  Ann  Wright,  in  such  shares  and  proportions  as  he,  the 
said  William,  in  and  by  any  deed  or  writing,  or  by  his  last  will 
and  testament  shall  appoint,  and  for  want  of  such  gift,  direction, 
limitation,  or  appointment,  then  to  the  heirs  of  the  body  of  the  said 
William,  share  and  share  alike,  as  tenants  in  common ;  and  if  but 

^  7  East,  621.  '  2  Bligh,  1. 
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one  child,  the  whole  to  such  only  child.  And  for  want  of  such 
issue,  I  give  and  devise  all  the  said  dwelling-houses,  and  so  on,  to 
my  right  heirs."  The  only  diflFerence  between  the  two  cases  im- 
favourable  (if  it  be  unfavourable)  to  the  defendants  in  error  is, 
that  there  the  devise  was  after  the  death  of  the  first  taker, 

*  875    not  to  his  issue,  but  to  the  heirs  of  his  body.     *  There  were 

the  same  power  of  appointment,  the  same  direction  that  in 
default  of  appointment  the  heirs  of  the  body  should  take  in  com- 
mon, the  same  direction  that  if  there  should  be  only  one  child, 
that  child  should  take  the  whole,  and  the  same  gift  over  for  want 
of  such  issue.  Now  if  the  terms  of  that  devise  had  been  sufficient 
to  show  that  by  the  words  ^^  heirs  of  the  body  "  the  testator  me^t 
"  children,"  there  is  no  rule  of  law  which  would  have  prevented 
the  Court  from  adopting  that  construction.  But  it  was  decided  by 
this  House  that  no  such  inference  arose,  that  the  provisions  in 
question  were*not  sufficient  to  prevent  the  operation  of  the  rule  ; 
which,  if  no  such  provisions  had  existed,  would  have  given  to  the 
first  taker  an  estate  tail.  I  think  that  the  decision  there  must 
govern  the  present  case,  for  I  see  no  real  distinction  in  the  circum- 
stance that  in  this  will  the  word  is  ''  issue  "  and  not  ^'  heirs  of  the 
body."  Primdfacie^  the  word  "  issue  "  used  as  it  is  in  this  will 
has  the  same  meaning  as  the  word  ^'  heirs  of  the  body,"  and  pro- 
visions which  are  insufficient  to  cut  down  and  restrain  the  meaning 
of  the  words  ^'  heirs  of  the  body  "  must  be  also  insufficient  to 
qualify  or  alter  the  efiect  of  the  word  "  issue." 

It  is  in  these  cases  to  the  last  degree  important  to  have  a  settled 
rule  of  construction  which  may  make  it  possible  to  advise  con- 
fidently on  titles,  and  this  object  cannot  be  attained  if  ^from  any 
speculation,  as  to  what  the  testator  may  have  had  in  his  mind,  we 
endeavour  to  raise  distinctions  between  decided  cases  and  those 
under  consideration  where  no  real  distinction  exists.  This  case  is 
substantially  the  same  as  that  oi  Je8%on  v.  Wright^  and  must,  in  my 
opinion,  be  governed  by  it. 

*  876       ♦  Lord  Wenslbtdalb.  —  Your  Lordships  are  placed  in 

the  very  singular  position  of  having  to  decide  this  case  upon 
the  argument  of  which,  in  the  Irish  Court  of  Exchequer  Chamber, 
the  ten  Judges  present  were  equally  divided,  and  the  eight  English 
Judges  who  heard  the  argument  at  your  Lordships'  bar,  and  have 
delivered  their  opinions  would,  I  believe,  have  been  equally  divided 
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also,  if  Mr.  Baron  Martin  had  not  been  prevented  by  the  reason 
which  he  assigned  from  giving  his  opinion.  No  such  difference  of 
opinion,  I  believe,  exists  among  jour  Lordships. 

It  is  satisfactory  to  find  that  the  difference  between  the  Judges 
does  not  arise  upon  any  proposition  of  law.  But  in  the  application 
of  the  established  rules  for  the  construction  of  wills,  and  all  other 
written  instruments,  even  where  these'  rules  are  correctly  and 
properly  applied,  the  forms  of  language  are  so  various,  and  strike 
the  mind  of  each  reader  so  differently,  that  it  is  not  surprising  that 
uniformity  of  opinion  should  not  prevail.  Much  also  depends  on 
the  manner  in  which  these  rules  are  applied,  and  in  proportion  as 
these  are  faithfully  acted  upon,  differences  will  diminish. 

These  rules  are  perfectly  plain  and  clear.  The  first  duty  of  the 
Court  expounding  the  will  is  to  ascertain  what  is  the  meaning  of 
the  words  used  by  the  testator.  It  is  very  often  said  that  the  in- 
tention of  the  testator  is  to  be  the  guide,  but  that  expression  is 
capable  of  being  misunderstood,  and  may  lead  to  a  speculation  as 
to  what  the  testator  may  be  supposed  to  have  intended  to  write, 
whereas  the  only  and  proper  inquiry  is,  what  is  the  meaning  of 
that  which  he  has  actually  ^ritten.  That  which  he  has  written  is 
to  be  construed  by  eveiy  part  being  taken  into  consideration  ac- 
cording to  its  grammatical  construction  and  the  ordinary  accepta- 
tion of  the  words  used,  with  the  assistance  of  such  parol 
evidence  of  tlie  surrounding  circumstances  as  is  *  admissible,  *  877 
to  place  the  Court  in  the  position  of  the  testator.^  Evidence 
is  immaterial  in  the  present  case,  for  there  is  no  need  of  such  evi- 
dence here. 

It  is  another  and  most  important  rule  in  the  construction  of  the 
words  used  in  a  will  that  technical  terms,  or  words  of  known  legal 
import,  must  have  their  proper  legal  effect  attributed  to  them, 
although  the  testator  uses  inconsistent  terms  or  gives  repugnant 
and  impossible  directions.  To  deprive  the  technical  words  of  their 
appropriate  sense  there  must  be  sufficient  to  satisfy  a  judicial  mind 
that  they  were  meant  by  the  testator  to  be  used  in  some  other 
sense,  and  to  show  what  that  sense  is. 

^Another  rule  of  construction  has  been  referred  to  by  several  of 
the  Irish  as  well  as  by  some  of  the  English  Judges,  viz.  that  the 
general  intention  of  the  testator  was  to  prevail  over  the  particular 
intention.  X^is  doctrine,  which  commenced,  I  believe,  with  Lord 
Chief  Justice  Wilmot,  and  has   prevailed  a  long  time,  had,  I 
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thought,  notwithstanding  the  use  of  those  terms  by  Lord  EldoQ  in 
the  leading  case  of  Je%%on  v.  Wright}  been  put  an  end  to  by  Lord 
Redesdale's  opinion  in  the  same  case,  and  by  the  powerful  argu- 
ments against  its  adoption  in  Mr.  Hayes's  "  Principles,"  *  by  Mr. 
Jarman  in  his  excellent  work  on  "  Wills,"  ^  and  by  the  judgment 
of  the  Court  delivered  by  Lord  Den  man  in  Doe  v.  GaUini}  in 
which  the  opinion  of  Lord  Redesdale  is  approved  and  adopted. 
And,  certainly,  if  accuracy  of  expression  is  important,  the  use  of 
those  terms  had  better  be  discontinued,  though  if  qualified  and 
understood  as  explained  in  the  last-mentioned  case  and  in  the 
opinion  of  some  of  the  Judges  —  Mr.  Baron  Watson,  for  example 
—  it  can  make  no  difference  in  the  result.  Lord  Redesdale 
*  878  *  says  "  that  the  general  intent  shall  overrule  the  particular 
is  not  the  most  accurate  expression  of  the  principle  of  de- 
cision. The  rule  is,  that  technical  words  shall  have  their  legal 
effect,  unless  from  other  words  it  is  very  clear  that  the  testator 
meant  otherwise." 

The  proper  application  of  these  rules  will  enable  your  Lordships 
to  decide  this  case  correctly.  They  cannot,  as  Mr.  Hayes  observes, 
be  too  strongly  impressed  or  too  steadily  applied.  Order  and  cer- 
tainty may  be  in  a  great  measure  secured  by  attending  to  sound 
general  principles  of  interpretation,  and  the  uuniber  of  questions 
on  the  construction  of  wills  will  diminish  in  proportion  to  the  de- 
gree of  stability  and  consistency  evinced  in  the  resolutions  of  the 
Courts. 

Your  Lordships  have  had  the  greatest  assistance  from  the  judg- 
ments in  the  Court  below,  and  the  opinions  of  the  Judges  here. 
Every  argument  on  both  sides  has  been  discussed.  Every  case,  I 
believe,  which  bears  upon  the  present  question  has  been  cited  in 
those  judgments  and  opinions.  But  the  language  used  in  one  will 
is  very  seldom  a  safe  guide  in  another ;  the  meaning  of  each  ex- 
pression is  so  varied  by  the  context,  and,  perhaps,  the  true  princi- 
ples of  construction  are  sometimes  not  properly  carried  into  effect. 
The  sound,  reasonable,  and  well-established  general  principles  of 
interpretation  as  the  Lord  Chief  Justice  of  the  Irish  Court  of 
Queen's  Bench  has  observed,  ought  more  to  influence  the  Judges 
than  the  consideration  of  single  cases. 

The  question  in  this  case  resolves  itself  into  this,  whether  tlie 


'  2  Bligh,  1. 

•  Vol.  2,  pp.  280,  405. 

*  l8t  ed.  pp.  Z^,  42,  109,  109,  110. 
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devisee  under  a  clause  in  a  will  made  before  1888  (when  the  law 
was  altered),  which  in  the  case  of  the  real  estate  without  words  of 
limitation  was  sufficient  to  carry  the  fee,  took  an  estate  for  life,  or. 
an  estate  tail  in  the  lands  of  Clinumphry  and  Carrigaus.    The 
clause  is  this —  [his  Lordship  read  the  devise  to  John]. 

*  Then  follow  devises  in  nearly  similar  terms,  of  other    *  879 
lands  to  his  other  sons,  the  differences  being  totally  imma- 
terial to  the  present  question. 

William  Roddy,  under  whom  the  plaintiff  below  claims,  took 
under  these  devises  an  estate  tail  if  John  did  under  the  above- 
mentioned  devise.  Here  we  have  a  technical  word,  a  word  of 
known  legal  import,  added  to  the  devise  to  John  for  life,  and  a 
devise  over  in  case  the  devisee  dies  without  issue.  If  the  word 
''  issue  "  is  construed  according  to  its  technical  or  legal  import  as 
a  devise  to  all  the  descendants  from  the  body  in  succession,  the 
word  is  a  word  of  limitation,  and  the  rule  in  Shelley^9  Case^  which 
is  inflexible,  must  be  applied,  and  the  devisee  would  take  an  estate 
tail,  and  the  only  question  is,  whether  there  is  any  thing  on  the  face 
of  the  will  which  shows  sufficiently  that  the  words  were  used  by 
the  testator  to  designate  a  particular  class  or  classes  of  his  de- 
scendants, so  that  we  ought  to  read  them  in  that  sense. 

In  the  great  leading  case  of  Jeason  v.  Wriffhty  Lord  Eldon  states 
that  the  context  which  is  to  deprive  the  technical  words  (in  that 
case  "  heirs  of  his  body  ")  of  their  proper  effect  must  be  clearly  in- 
telligible and  unequivocal.  Lord  Redesdale  in  the  same  case  says, 
^^  words  having  a  fixed  legal  effect  ought  not  to  be  controlled  with- 
out some  clear  expression  or  necessary  implication ;  that  inconsist- 
ent words  only  show  that  the  testator  was  ignorant  of  the  meaning 
of  one  or  the  other."  Mr.  Hayes  in  his  excellent  work  ^  before 
quoted,  collects  from  the  authorities  the  rule  to  be,  '^  that  words 
should  not  be  diverted  from  their  appropriate  sense  unless  the  will 
itself  enjoins  their  reception  in  another  sense,  and  not  merely  in 
another  sense,  but  in  another  given  sense,  as  clearly  affixed  to 
them." 

*  This  important  case  of  Jesaon  v.  Wright^  as  Mr.  Justice    *  880 
Williams  has  pointed  out  in  his  very  clear  and  satisfactory 
opinion,  is  identical  with  the  present,  with  two  exceptions ;  first, 
that  the  expression,  '^  heirs  of  the  body,"  was  used  in  that  case,  in- 
stead of  the  expression,  '^  issue,"  in  this;  and,  secondly,  that  the 

^  "  Inquiry  " :  in  the  Introdaction. 
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word,  ^^  manner,"  which  is  used  in  the  power  of  appointment,  given 
by  this  will,  is  not  to  be  found  in  the  will  in  Jesson  v.  Wright.  In 
both  cases,  there  was  a  gift  to  the  devisee  expressly  for  life ;  in  both 
a  power  of  appointment  in  such  shares  and  proportions  as  the  first 
devisee  should  appoint ;  in  both,  for  want  of  appointment,  the  heirs 
of  the  body  were  to  take  share  and  share  alike  as  tenants  in  com- 
mon, in  both,  if  but  one  child,  that  child  was  to  take.  The  power 
of  appointment  and  the  tenancy  in  common,  though  repugnant  and 
inconsistent,  were  held  not  to  alter  the  meaning  of  the  devise  to 
heirs  of  the  body,  and  the  words,  "  one  child,"  were  held  not  to 
amount  to  a  translation  of  the  testator's  meaning  in  using  these 
words,  because,  as  Lord  Eldon  observes,  though  children  are  in- 
cluded in  the  words,  *^  heirs  of  the  body,"  it  does  not  follow,  that 
heirs  of  the  body  must  only  mean  children.  I  entirely  agree  with 
Mr.  Jarman,  that  if  the  Court  had  uniformly  rejected  these  incon- 
sistent provisions  as  repugnant,  immense  litigation  and  discordance 
of  decisions  would  have  been  prevented.  The  case  of  Jesion  v. 
Wright  is  precisely  in  point,  unless  the  two  differences  above 
pointed  out  are  material. 

There  are,  however,  cases  in  which  it  has  been  held,  that  there 
is  a  difference  between  the  words,  ^^  heirs  of  the  body  "  and  ^*  issue," 
as  to  the  degree  of  explicitness  in  the  context  necessary  to  restrict 

the  meaning  of  the  latter  term. 
•  881        The  case  of  Merest  v.  James  ^  may  be  one  of  such  •  cases. 

It  was  decided  before  the  case  of  Jesson  v.  Wright^  and 
when  that  of  Doe  v.  Ooff^  was  thought  to  be  good  law,  and  it  is 
therefore  of  less  weight.  But  in  the  case  of  Leee  v.  Mosley  '  a  dis- 
tinction was  expressly  drawn  by  Mr.  Baron  Alderson  in  delivering 
the  judgment  of  the  Court  between  the  words  "  heirs  of  the  body," 
which  he  considered  to  be  technical  words,  admitting  but  of  one 
meaning,  and  ^^  issue,"  which  is  not  a  technical  word,  and  which  is 
used  also  in  the  Statute  De  Bonis  in  two  senses ;  he  said  that 
"  issue,"  more  readily  than  "  heirs  of  the  body,"  would  yield  to 
the  plain  intention  of  the  testator,  and  that  it  required  a  less  de- 
monstrative context  to  show  such  intention.  Still  it  was  admitted 
that,  primd  faeie^  it  might  be  descriptive  of  descendants  of  every 
degree,  and  so  no  doubt  it  is,  and  thence  it  follows  that  tlie  party 
contending  for  a  limited  construction  must  show  sufficient  grounds 

^  I  Brod.  k  B.  484«  *  1  Younge  k  C.  Exch.  5S9. 

'  11  East,  668. 
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in  the  context  to  produce  that  result.  The  words  "  heirs  of  the 
body  "  may  be  read  to  mean  children  only,  or  descendants  living 
at  a  particular  time,  but  then  the  context  must  be  equivalent  to 
the  testator  saying,  "  by  this  term  '  heirs  of  the  body '  I  mean 
children,"  or  some  definite  class  of  descendants.  By  such  context, 
even  those  words  may  be  unquestionably  deprived  of  their  legal 
effect. 

It  is  very  true  that  the  word  "  issue,"  besides  having  a  technical 
sense,  is  used  more  in  common  parlance.  It  has,  however,  ^  tech- 
nical sense,  and  it  is  laid  down,  as  Mr.  Baron  Watson  observes,  by 
Kainsford,  Justice,^  that  "  the  word  *  issue '  is  ex  vi  termini  nomen 
collectivum^  and  takes  in  all  issues  to  the  utmost  of  the  family,  as 
far  as  heirs  of  the  body  would  do." 

I  certainly  feel  a  difficulty  in  figuring  to  myself  what  pre- 
cise sort  of  context  would  be  sufficient  to  alter  the  *  sense  *  882 
of  the  word  "  issue,"  which  would  not  have  the  same  effect 
if  the  words  used  were  the  admitted  technical  words,  "  heirs  of  the 
body,"  and,  sitting  in  the  Court  of  Error,  and  considering  the  im- 
mense practical  importance  of  laying  down  fixed  rules  of  construc- 
tion, I  cannot  advise  your  Lordships  that  you  ought  to  require  a 
less  demonstrative  context  than  such  context  as  brings  satisfaction 
to  your  minds,  that  the  word  was  used  by  the  testator  in  a  different 
sense  than  its  proper  one,  and  also  clearly  shows  what  that  sense 
was.  I  must  own,  that  I  join  in  the  expression  of  regret  of  Chief 
Justice  Monahan,  that  the  Judges  have  been  from  time  to  time  en- 
deavouring to  make  a  distinction  between  "  heirs  of  the  body  "  and 
"  issue,"  both  evidently  meaning  the  same  thing,  an  attempt  which 
has  caused  great  litigation  and  uncertainty.  I  cannot  help  think- 
ing, however,  that  this  diflFerence,  when  the  subject  is  fully  con- 
sidered, is  apparent  rather  than  real,  and  that,  practically,  the  same 
degree  of  certainty  in  the  context  to  alter  the  meaning  of  both 
expressions  is  required.  In  this  will  I  certainly  cannot  find  any 
thing  to  satisfy  me  that  the  testator  meant  to  confine  his  devise  to 
children,  either  generally  or  born  at  a  particular  time.  Who  shall 
say,  that  if  his  son  had  children  or  grandchildren  and  great  grand- 
children, he  did  not  mean  that  they  should  enjoy  his  estate  in  some 
way,  and  that  the  son  should  not  be  able  to  appoint  a  share  to  any 
grandson  whom  he  selected,  but  was  to  be  confined  to  children  ? 
The  devise  to  "  issue,"  if  it  be  used  in  its  primary  and  proper  sense, 

^  In  Warman  v.  Seaman,  Rep.  temp.  Finch,  282. 
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accomplishes  the  object  of  benefiting  his  descendants  as  far  as 
the  law  would  permit  its  accomplishment,  and  how  can  I  be  satis- 
fied that  the  testator  meant  a  particular  class  of  his  descendants 
alone  to  take,  when  he  has  not  pointed  out  what  the  particular 
class  is  ? 

I  am  of  opinion,  therefore,  that  the  word  ^Mssue"  is  to 
*  883    *  be  read  in  its  proper  sense,  and  that  so  reading  it,  this  is 

to  be  considered  as  a  devise  to  John  for  life  and  to  the  heirs 
of  his  body,  and  the  rule  in  Shelley^ %  Case  must  be  applied. 

The  devise  over,  on  an  indefinite  failure  of  issue,  is  an  additional 
argument  in  favour  of  this  construction.  In  this  respect,  the  case 
difiers  from  Jessan  v.  Wright,  in  which  the  devise  over  was  on 
failure  of  such  issue,  and  these  words,  if  they  follow  a  devise  to 
children  would  be  only  considered  as  referential. 

The  other  distinction  between  this  case  and  JesBon  v.  Wright  is, 
that  here  there  is  a  power  to  appoint  to  his  lawful  issue  in  such 
manner  as  he  should  think  fit,  which  terms  are  wanting  in  that 
case.  I  agree  with  the  opinion  so  clearly  expressed  by  Mr.  Justice 
Williams  upon  this  point ;  and  I  think,  with  him,  that  it  is  quite 
unnecessail^  to  question  the  opinion  of  Vice-Chancellor  Wood  in 
JKavanagh  v.  Morhmd^  and  the  opinion  expressed  in  Mr.  Jarman^s 
work  on  Wills,^  that  when  words  of  distribution,  together  with 
words  which  would  carry  an  estate  in  fee,  are  attached  to  the  gift 
to  the  issue,  the  ancestor  takes  for  life  only,  and  that  whether  the 
fee  be  given  by  the  technical  word  "  heirs,"  or  by  the  word  "  es- 
tate," occurring  in  the  description  of  the  subject  of  the  gift,  and 
whether  the  gift  to  the  issue  be  direct,  or  by  implication  from  the 
power  to  appoint  to  them,  and  whether  there  is  a  gift  over  on  a 
general  failure  of  issue  of  the  ancestor  or  not.  For  I  agree  with 
Mr.  Justice  Williams,  Mr.  Justice  Orompton,  and  Mr.  Baron  Wat- 
son, in  thinking  that  there  is  no  language  of  the  testator  in  the 
present  case  to  carry  a  fee  to  the  issue.  I  agree,  that  it  is  unneces- 
sary to  consider  whether,  in  this  particular  will,  the  word  ^'man- 
ner "  would  have  authorised  an  appointment  in  fee.    I  think  that 

it  would :  but  the  issue  would  not,  in  default  of  appoint- 
*884    ment,  *take  more  than  that  which  the  will   expressly 

says  they  shall  take,  for  want  of  such  appointment,  which 
certainly  would  not  be  an  estate  in  fee  in  a  will  of  that  date,  and 
I  concur  in  thinking  that  the  case  of  The  King  v.  The  Marqm  of 

»  Kay,  16.  «  Vol.  S,  p.  871  (2d  ed.). 
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Stafford  ^  is  no  authority  for  the  doctrine,  tliat  a  fee  passed  merely 
because  there  was  an  unexecuted  power  of  appointment  which 
would  have  authorised  an  appointment  in  fee ;  for,  in  that  case, 
there  was  an  express  limitation,  in  default  of  appointment,  to  the 
children  and  their  heirs. 

The  supposition  that  the  issue  would  by  law  take  a  fee  in  this 
case  in  default  of  appointment,  has  greatly  influenced  the  opinions 
of  the  Irish  Judges,  who  gave  judgment  for  the  plaintiffs  in  error, 
and  the  opinions  of  some  of  the  English  Judges  who  have  given 
opinions  in  their  favour,  and  that  supposition,  I  think,  for  the 
reasons  before  given,  is  wrong. 

I,  therefore,  concur  with  the  Lord  Chief  Justice  Monahan,  and 
the  other  Irish  Judges  who  concurred  with  him,  and  the  majority 
of  the  English  Judges  who  delivered  their  opinions  to  your  Lord- 
ships, that  by  the  gift  to  the  devisee  for  life  and  after  his  death  to 
the  issue,  an  estate  tail  passed  in  all  the  lands  held  in  fee  simple, 
and  a  quasi  entail  in  all  these  freehold  lands,  and  therefore  that 
the  defendants  below  are  entitled  to  the  verdict,  and  the  judgment 
must  be  afGrmed. 

This  result  will  be  conformable  to  the  great  majority  of  cases, 
taking  England  and  Ireland  together.  I  consider  the  present  case 
of  great  consequence,  not  from  the  value  of  the  property  at  stake, 
but  on  account  of  the  paramount  importance  of  adhering  to  fixed 
principles  of  decision,  which  affords  the  only  chance  of  attaining  a 
reasonable  degree  of  certainty  in  the  construction  of  wills. 

*  The  question  of  costs  having  been  mentioned  ;  —  *  885 

Lord  Wensleydale.  —  It  is  a  very  proper  case  in  which 
not  to  give  costs ;  with  such  an  equality  of  opinion  in  the  Court  be- 
low they  ought  not  to  be  given. 


Judgment  affirmed. 


Lords'  Journals,  17th  April,  1858. 

^  7  East,  521. 


[675] 


*886  CASES  IN  THE  HOUSE  OF  LORDS. 


VICKERS  t;.  POUND. 
1858.    May  10,  11. 

Henry  Vickers  and  John  Philpot,  Appellants. 
Mart  Pound  and  others,  Respondents. 

Will  Annuity,    Particular  Fund,     General  Assets. 

A  testatrix  devised  all  her  real  and  personal  estate  to  A.  and  B.,  to  get  in  and 
sell  the  same  on  trust,  to  pay  debts,  and  then  to  discharge  "  the  following  lega^ 
cies,"  naming  two.  **  I  also  give  and  bequeath  to  T.  2000/.  (in  which  sum,  or 
thereabouts,  he  now  stands  indebted  to  me)  subject  to,  and  I  chai^  the  same 
with  the  payment  of  the  following  life  annuities  and  sums  of  money  ;  (that  is  to 
say)  —  **  She  then  gave  to  her  sister  40/.,  to  her  sister's  husband,  W.  L.,  if  he 
survived  his  wife,  20/.,  and  to  her  sister,  M.  P.,  20/.,  which  annuities  were  to  be 
paid  when  they  became  due  by  T. ;  the  first  payments  to  the  two  sisters  at 
the  end  of  six  months  after  the  death  of  the  testatrix ;  and  to  W.  L.  at  the 
end  of  six  months  after  the  death  of  his  wife.  The  testatrix  then  gave  four 
legacies  of  50/.  each  to  nephews  and  nieces ;  40/.  to  the  only  child  of  a  nephew, 
and  50/.  between  the  two  children  of  a  deceased  nephew,  and  directed  these 
legacies  to  be  paid  within  twelve  months  after  the  death  of  her  sister,  M.  P., 
and  to  be  paid  by  T.  Then  followed  a  proviso,  that  she  did  not  intend  the 
legacy  of  2000/.  to  T.  to  exonerate  him  from  the  debt  due  to  herself,  bat  what- 
ever should  be  due  at  her  decease  was  to  be  taken  in  part  or  in  satisfaction  (as 
the  case  might  be)  of  the  legacy  ;  and  then  came  a  general  direction  that  ^  the 
several  and  respective  legacies  hereinbefore  bequeathed ''  should  be  paid  to 
the  respective  legatees  within  twelve  calendar  months  aAer  her  decease,  or  so 
soon  afterwards  as  her  real  and  personal  estates  could  be  collected  and  con- 
verted into  money.  There  was  also  a  direction  that  the  legacies  payable  to 
the  children  of  the  nephews  should  be  vested  interests  in  them  at  twen- 

*  886  ty-one,  and  in  the  mean  time  the  money  should  be  invested  *  by  the 
trustees  for  the  benefit  of  the  children.  T.  never  paid  any  part  of  the 
debt,  and  became  utterly  insolvent. 

Held  (Lord  Wensleydale  diss.)  affirming  the  decree  of  the  Court  below,  that  the 
annuities  and  legacies  charged  on  that  debt  were  intended  to  be  payable,  if  the 
particular  fund  (the  debt)  failed,  out  of  the  general  assets. 

The  costs  ordered  to  come  out  of  the  estate. 

Rebecca  Yonge,  being  a  widow,  without  children,  and  possessed 
of  considerable  property,  made  her  will,  dated  30th  August,  1850, 
by  which,  after  directing  payment  of  debts,  &c.,  gave  all  her  real 
and  personal  estate  to  Vickers  (the  attorney  who  prepared  Iter 
will)  and  Philpot  (his  London  agent)  to  sell  the  same,  to  stand 
possessed  of  the  proceeds,  upon  trust,  to  pay  debts,  &c. ;  and,  in 
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the  next  place,  to  discharge  the  following  legacies :  "  to  Hannah, 
the  wife  of  William  Lewington,  lOZ.,  to  my  sister,  the  wife  of 
James  Pound,  5i.,  which  I  direct  shall  be  paid  to  them  respective- 
ly as  soon  as  conveniently  may  be  after  my  decease.  I  also  give 
and  bequeath  to  my  nephew,  George  Tennant,  the  sum  of  20007. 
(in  which  sum,  or  thereabouts,  he  now  stands  indebted  to  me), 
subject,  nevertheless,  to,  and  I  hereby  charge  the  same  with,  the  pay- 
ment of  the  following  annuities  and  sums  of  money  (that  is  to 
say),  to  my  said  sister,  Hannah  Lewington,  during  her  life,  of  an 
annuity  of  40L  ;  to  the  said  William  Lewington,  during  his  life, 
in  case  he  shall  happen  to  survive  the  said  Hannah  Lewington,  of 
an  annuity  of  201. ;  and  to  my  sister,  Mary  Pound,  of  an  annuity, 
during  her  life,  of  20i.,  which  said  three  several  annuities  I  direct 
shall  be  paid,  as  they  become  due,  by  the  said  George  Tennant,  by 
two  equal  half-yearly  payments,  the  first  half-yearly  payment  of  the 
said  annuity  of  401.  to  the  said  Hannah  Lewington,  and  of  20/.  to 
the  said  Mary  Pound,  to  be  made  at  the  expiration  of  six 
calendar  months  next  after  my  decease.  *  And  the  first  *  887 
half-yearly  payment  of  the  said  annuity  of  20/.  to  the  said 
William  Lewington,  to  be  made  at  the  expiration  of  six  calendar 
months  next  after  the  decease  of  the  said  Hannah  Lewington  ;  of 
the  sum  of  50/.  to  my  nephew,  David  Pound  ;  of  the  sum  of  50/. 
to  my  nephew,  Charles  Pound ;  of  the  sum  of  50/.  to  my  niece, 
Ann,  the  wife  of  James  Dolby  (late  Ann  Pound,  spinster)  ;  of  the 
sum  of  50/.  to  my  nephew,  Joseph  Pound  ;  of  the  sum  of  40/  to 
to  ,  the  present  only  child  of  my  nephew,  William 

Pound ;  and  of  the  sum  of  50/.  unto  and  between  the  two  chil- 
dren of  my  late  nephew,  Daniel  P^und.  And  I  hereby  direct  that 
the  said  legacies  or  sums  of  money  so  given  to  the  said  David 
Pound,  Charles  Pound,  Ann  DoUey,  Joseph  Pound,  the  child  of  the 
said  William  Pound,  and  the  children  of  the  said  Daniel  Pound 
shall  be  paid  to  them  respectively  by  the  said  George  Tennant, 
within  the  space  of  twelve  calendar  months  next  after  the  decease 
of  my  said  sister,  Mary  Pound,  free  from  legacy  duty,  which  I 
direct  shall  be  paid  by  the  said  George  Tennant."  After  the  gift 
of  other  legacies,  came  this  provision,  "  Provided  always,  and  I  do 
hereby  declare  that  I  do  not  intend,  by  the  legacy  of  2000/.  here- 
inbefore bequeathed  to  my  said  nephew,  George  Tennant,  to  ex- 
onerate or  release  him  from  the  debt  which  may  be  due  from  him 
to  me  at  the  time  of  my  decease.    But  I  direct  that  whatever  sum 
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or  sums  of  money  shall  be  due  from  him  to  me  at  the  time  of  mj 
decease  shall  be  taken  or  considered  in  part  or  in  satisfaction  (as 
the  case  may  be)  of  the  said  legacy  or  sum  of  20002.,  and  shall  be 
reckoned  and  accounted  for  by  him  accordingly."  And  then  she 
directed  that  '^  the  several  and  respective  legacies  hereinbefore  by 
me  respectively  bequeathed,  shall  be  paid  to  the  several  and  re- 
spective legatees  thereof  within  the  space  of  twelve  calendar 
months  next    after    my   decease  or  so  soon    afterwards 

*  888    *  as  my  said  real  and  personal  estates  can  be  sold,  col- 

lected, and  converted  into  money."  The  "  ultimate  resi- 
due "  was  given  to  Henry  Vickers,  and  Vickers  and  Philpot  were 
iappointed  executors.  The  will  directed  that  the  legacies  payable 
to  the  child  of  William  Pound,  and  the  children  of  Daniel  Pound 
"  shall  be  vested  interests  in  them  respectively,  at  their  respective 
ages  of  twenty-one  years ;  and,  in  the  mean  time,  shall  be  invested 
by  my  said  trustees  or  trustee  for  the  time  being  in  or  upon  any 
government  or  real  security,  and  the  interest  and  dividends  thereof, 
either  accumulated  for  the  benefit  of  such  children,  or  be  paid  and 
applied  in  or  towards  the  maintenance  and  education  of  such 
children  in  such  manner  as  my  said  trustees  or  trustee  shall  think 
proper. 

The  testatrix  died  2d  November,  1852,  and  the  will  was  doly 
proved  by  Vickers  and  Philpots.  On  the  7th  March,  1854,  the 
respondents  filed  their  bill  against  the  executors,  which  bill  was 
afterwards  amended,  and  they  prayed  to  be  declared  entitled  to  pay- 
ment out  of  the  general  fund  to  be  produced  by  the  sale  of  the 
real  and  personal  estates  of  the  testatrix,  and  not  solely  out  of  the 
debt  in  the  will  mentioned  to  b^  due  to  her  from  George  Tennant, 
he  being,  in  fact,  wholly  unable  to  pay  the  debt  or  any  part  there- 
of. George  Tennant  became  bankrupt  on  the  7th  of  July,  1854. 
The  cause  was  heard  before  Vice-Chancellor  Stuart,  who,  on  the 
6th  March,  1855,  made  a  decree,  declaring  the  anniiities  and  lega- 
cies charged  on  the  debt  of  2000Z.  to  be  general  bequests,  proper- 
ly payable  out  of  the  general  assets,  and  not  subject  to  any  abate- 
ment in  consequence  of  the  insolvency  of  George  Tennant. 
Accounts  were  directed  in  accordance  with  this  decree,  and  further 
directions  reserved.  The  executors  appealed  against  the  decree, 
and  the  appeal  was  heard  before  the  Lords  Justices,  who, 

*  889    on  the  12th  July,  1855,  affirmed  the  decree.  *  The  accounts 

were  taken,  and  the  cause  came  on,  upon  further  direc- 
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tions,  on  the  17th  January,  1856,  when  an  order  was  made  for 
carrying  the  original  decree  into  full  effect.  The  present  appeal 
was  then  brought. 

Mr.  B.  Palmer  and  Mr.  C,  RaU  for  the  appellants.  —  The  lega- 
cies to  the  appellants  are  nothing  but  subsidiary  legacies  charged 
upon  George  Tennant's  legacy,  and  on  that  alone.  Nothing  is 
given  to  these  legatees  out  of  the  general  assets  nor  any  duty 
imposed  on  the  executors  to  pay  them.  On  the  contrary,  though 
as  to  other  legatees  the  executors  are  directed  to  pay  within  so 
many  months  after  the  death  of  the  testatrix,  as  to  these  partic- 
ular legatees,  the  payment  is  only  to  be  made  so  many  months 
after  the  death  of  the  testatrix's  sister.  And  all  these  legacies  are 
expressly  directed  "to  "  be  paid  by  George  Tennant "  ;  they  cannot, 
therefore,  be  called  demonstrative  legacies,  which  means  legacies 
charged  on  a  particular  fund,  but  payable  out  of  the  general  assets, 
if  that  fund  is  found  insufficient ;  Tempe%t  v.  Tempest}  Here  the 
executors  would  have  been  discharged  if  they  had  paid  Tennant 
his  legacy,  or  if  he  had  owed  only  lOOOZ.,  and  they  had  paid  him 
the  other  1000/. ;  in  either  case  the  remedy  of  the  legatees  must 
have  been  against  him  alone.  Or,  if  the  general  estate  had  been 
insolvent,  but  George  Tennant  had  been  solvent,  those  legatees 
could  have  come  on  him  for  payment,  and  the  other  legatees 
would  have  gone  without  any  thing  ;  Acton  v.  Acton?  In  fact,  by 
this  form  of  bequest,  he  was  made  a  trustee  for  them.  Cooper  v. 
Thornton^  the  trust  fund  being  the  legacy  to  which  he  was  entitled 
under  the  will.  The  debt  of  2000Z.  existed,  but  is  not  to 
be  enforced  ;  by  the  terms  *  of  the  will,  th6  debt  due  is  to  *  890 
be  taken  into  account  as  against  the  legacy ;  by  the  non- 
enforcement  of  payment  that  legacy  was  satisfied.  In  Coard  v. 
JSbldemess*  the  testator  bequeathed  to  C.  the  full  amount  of  what- 
ever sum  H.  might  owe  C.  at  the  testator's  death,  directing  that 
**  the  amount  required  for  the  payment  of  the  same,  whatever  it 
may  be,  be  taken  out  of  the  amount  of  that  share,  to  which  H. 
becomes  entitled  to  a  life  interest  under  my  will."  The  share  of  H. 
proved  insufficient  to  pay  the  debt,  and  it  was  held,  that  this  was 
not  a  demonstrative  legacy  to  C,  and  that  the  debt  due  to  him 
could  only  be  satisfied  out  of  that  share.    That  case  is  directly  in 

>  7  De  G.,  M.  &  G.  470.  •  8  Brown,  C.  C.  96. 

•  1  Mer.  178.  *  22  Beav.  891. 
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point  with  the  present,  Badrich  v.  Stevens  ^  is  to  the  same  effect. 
Suppose  Tennant  had  been  solvent,  and  had  paid  the  debt  due  to 
the  testatrix ;  if  the  executors  had  then  paid  him  the  legacy  which 
they  might  do,  and  he  had  wasted  the  money,  the  respondents 
could  not  have  come  on  the  general  assets  of  the  testatrix,  for,  as 
their  legacies  were  specifically  charged  on  this  debt,  and  as  this 
debt  had  been  paid,  their  doing  so  would  have  been  to  make  the 
estate  pay  twice  over.  Tennant's  insolvency  can  make  uo  differ- 
ence in  the  rule  applicable  to  this  case.  The  decree  appealed 
against  would  make  the  whole  estate  a  guaranty  for  the  solvency 
of  Tennant,  which  never  could  have  been  intended.  [The  Lobd 
Chancellor.  —  If  Tennant  had  paid  his  debt  to  the  testatrix,  and 
died,  would  these  legacies  have  failed  ?]  That  would  be  a  ques- 
tion on  the  construction  of  the  will ;  she  does  not  exonerate  Ten- 
nant, but  merely  says,  that  what  is  due  to  her  is  to  be  taken  in 
satisfaction  of  what  is  given  by  her,  leaving  Tennant  in  possession 
of  the  fund  on  trust,  to  pay  the  legacies  given  to  these  appellants. 

[Lord  Wensleydalb.  —  A  charge  is  not  a  trust ;  a  charge 
*  891    may  be  *  barred  by  the  Statute  of  Limitations ;  a  trust  is 

not  barred.]  When  a  charge  is  created  on  a  particular 
estate,  the  person  on  whose  estate  it  is  created  becomes  a  trustee 
for  the  charge.  If  Tennant  had  not  owed  any  thing,  and  the  20002. 
had  been  paid  to  him,  he  must  have  applied  it  according  to  the 
terms  of  the  will.  If  he  had  attempted  to  misapply  it,  equity 
would  have  interfered  against  him,  and,  treating  him  as  a  trustee, 
would  have  prevented  the  misapplication. 

Mr.  Malins  and  Mr.  Welford  for  the  respondents.  —  The  lega- 
cies here  were  given  to  near  relatives  and  a  large  sum  to  a  perfect 
stranger  in  blood,  the  person  who  prepared  the  will.  The  testa- 
trix  never  could  have  meant  to  give  him  an  advantage  at  the 
expense  of  her  near  relatives.  This  is  a  circu^lstance  to  guide 
the  House  in  coming  to  a  knowledge  <tf  her  intention.  The  ques- 
tion put  by  the  Lord  Chancellor  disposes  of  the  case^  If  George 
Tennant  had  paid  his  debt  and  died  during  tho  lifetime  of  the 
testatrix  his  legacy  would  have  lapsed,  but  tliese  leg^es  would 
not  have  failed,  Oke  v.  Heath. ^  This  is  ^  demonstrative  legacy,  a 
general  legacy  with  a  particular  security,  but  that  security  failing 
with  a  right  to  come  on  the  general  assets,  so  far  from  putting 

»  8  Brown,  C.  C.  43L  •  1  Vez.  Sen.  13$. 
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these  legatees  in  a  disadvantage  as  compared  with  the  rest,  the 
testatrix  gives  them  the  benefit  enjoyed  by  the  other  legatees  and 
this  particular  security  in  addition.  Acton  v.  Acton,^  Badrick  v. 
Stevens^  and  Coa/rd  v.  RoldemeBs^  do  not  apply  ;  they  were  cases 
uot  of  ademption  but  of  priority,  but  Savile  v.  Blacket  ^  is  a  direct 
authority.  There  Lord  Mansfield  said  that  a  legacy  being 
given  to  be  paid  out  of  a  particular  ♦  debt  if  there  was  no  *  892 
such  debt  or  the  particular  fund  failed,  still  the  legacy 
must  be  paid.  That  principle  was  acted  on  in  ThomoTid  v.  Suffolk^ 
Ford  V.  Fleming^  Orm  v.  Smithy  Attomey-Q-eTieral  v.  Parking 
Ashhumer  v.  Macguire^  Cartwright  v.  CartwrigTit}^  Roberts  v.  Po- 
eock^^  Mann  v.  Copland^'^  in  the  last  of  which  a  legacy  was  directed 
to  be  paid  out  of  the  rents  of  a  particular  estate,  but  the  will  was 
not  attested  so  as  to  pass  real  estate,  yet  the  legacy  was  held  to 
affect  the  whole.  Fowler  v.  Wilhughhy^^  WiUox  v.  Rhodes^^  and 
Colvile  V.  Middletan^  are  to  the  same  effect.  If  a  particular 
thing  is  given  that  or  nothing  is  to  be  taken,  but  a  gift  of  a  sum 
of  money  which  is  directed  to  be  paid  out  of  another  sum  of 
money,  as  a  debt  in  the  hands  of  a  banker  or  agent,  is  good,  and 
must  be  paid  though  the  banker  or  agent  should  fail. 

Mr.  Palmer  J  in  reply.  —  Oke  v.  JETeath  ^®  does  not  apply  ;  but 
Robinson  v.  Tickdl^'^  and  Crockett  v.  Orockett^^  show  that  the  pay- 
ment of  the  legacy  to  Tennant  would  have  been  good,  and  his 
receipt  a  valid  discharge  to  the  executors,  and  if  so  then  he  alone 
would  have  been  answerable  to  these  legatees  as  to  whom  no 
direct  duty  was  imposed  on  the  executors. 

The  Lord  Chancellor  (Lord  Chelmsford). — The  question 
upon  this  will  is,  whether  the  annuities  to  Mr.  and  Mrs. 
Lewington  and  to  Mary  Pound,  and  the  *  legacies  to  the    *  893 
testatrix's  nephews  and  nieces  of  the  name  of  Pound,  are 
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to  be  paid  only  out  of  the  debt  of  George  Tennant ;  so  that 
if  he  is  unable  to  pay  it  the  parties  cannot  have  recourse  to 
the  estate  of  the  testatrix ;  or  whether  the  estate  of  the  testa- 
trix is  not  to  provide  the  fund  in  case  of  necessity  although 
George  Tennant  may  be  the  hand  to  pay  the  annuities  and  lega- 
cies. 

The  construction  of  this  ambiguously  worded  will  is  necessarily 
attended  with  some  difficulty,  but  my  mind,  after  a  careful  exam- 
ination of  all  its  provisions,  has  come  to  a  conclusion  in  accordance 
with  the  judgment  of  the  Vice-chancellor  and  the  Lords  Justices, 
though,  probably,  on  totally  different  grounds. 

On  the  part  of  the  appellants  it  was  insisted  that  the  legacy  to 
George  Tennant,  though,  as  originally  given,  it  was  a  general 
legacy,  was  made  specific  by  the  clause  which  declared  that  the 
testator  did  not  intend  by  the  legacy  of  2000/.  to  exonerate  or 
release  him  from  the  debt  which  might  be  due  to  her  from  him  at 
the  time  of  her  decease,  and  that  the  annuitants  and  legatees  in 
question  were  merely  sub-legatees  of  George  Tennant  dependent 
upon  the  fund  which  he  was  to  provide  out  of  the  debt  due  from 
him  to  the  testatrix.  On  the  part  of  the  respondents,  various 
authorities  were  cited  to  show  that  it  is  only  where  a  fund  is  spe- 
cifically bequeathed  as  the  fund  out  of  which  certain  bequests  are 
to  be  satisfied,  and  that  fund  itself  ceases  to  exist,  that  the  bequest 
fails,  but  that  where  a  legacy  is  merely  charged  upon  a  particular 
fund,  it  is  not  specific  but  demonstrative  ;  and  if  the  fund  fails  the 
legacy  is  payable  out  of  the  general  assets.  This  latter  proposition 
cannot  be  converted  into  a  general  rule,  as  the  language  of  each 
will  must  receive  its  own  construction,  and  the  intention  in  each 
case  must  be  collected  from  it.  It  must  not  be  a  mere 
speculative  intention,  but  an  intention  to  be  derived  from 
*  894  *  the  ordinary  interpretation  of  the  words  which  have  been 
used.  Upon  the  words  of  the  present,  will,  upon  which 
alone  I  found  myself,  I  think  it  was  the  testatrix's  intention  that -a 
sum  of  2000Z.  should,  at  all  events,  be  provided,  out  of  which  the 
annuities  and  legacies  were  to  be  paid.  She  does  not  appear  to 
me  to  have  intended  to  make  these  annuities  and  legacies  contin- 
gent upon  the  ability  of  George  Tennant  to  provide  the  fund,  but 
to  have  expressed  her  will  that  this  fund  should  be  created  as  the 
means  of  satisfying  these  annuities  and  legacies. 

If  before  the  time  of  the  testatrix's  death  George  Tennant  had 
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paid  off  his  debt,  the  20002.  must  have  been  raised  out  of  the 
general  estate  as  the  source  from  which  it  was  to  proceed,  and  so, 
likewise,  for  as  much  as  was  beyond  the  amount  of  his  debt  at  the 
same  period.  The  original  fund,  therefore,  was  the  estate  of  the 
testatrix,  upon  the  money  arising  from  that  primary  source  the 
charge  is  to  be  made,  capable  of  exoneration  by  its  being  relieved 
out  of  the  debt  which  might  be  due  from  George. Tennant.  The 
means  which  he  was  to  supply  may  be  considered  as  alternative 
and  substitutionary,  in  the  whole  or  in  part,  of  the  primary  fund 
derived  from  the  testatrix's  estate.  The  2000?.  are  given  to 
George  Tennant  as  a  trustee  for  the  annuitants  and  legatees,  but 
they  were  not  to  be  dependent  upon  his  means  and  ability  if  he 
should  be  unable  to  supply  the  fund  out  of  which  the  trusts  were 
to  be  satisfied.  There  does  not  appear  to  have  been  any  intention 
that  the  general  estate  of  the  testatrix  was  to  be  relieved  from  the 
obligation  of  providing  for  the  performance  of  these  trusts  ;  I  can- 
not collect  from  any  part  of  the  will  an  intention  that  if  George 
Tennant  should  pay  off  his  debt  and  die  in  the  lifetime  of  the  tes- 
tatrix these  annuities  and  legacies  were  to  fail ;  and  yet  this  must 
be  the  consequence  of  making  them  entirely  dependent 
upon  the  legacy  to  him.  Nor  do  *  I  find  any  thing  which  *  895 
leads  my  mind  to  the  conclusion  that  if  the  means  of 
George  Tennant  should  fail  these  annuities  and  legacies  were  not 
to  be  paid. 

I  am,  therefore,  of  opinion  that  the  intention  of  the  testatrix 
was  that  the  annuities  and  legacies  should  be  paid  at  all  events, 
that  a  sum  of  2000Z.  was  to  be  provided  absolutely  for  this  pur- 
pose ;  that  the  supply  of  the  requisite  fund  through  the  medium 
of  the  debt  due  from  George  Tennant  was  only  subsidiary  to  the 
main  intention ;  that  the  bequests  of  the  annuities  and  legacies 
were  not  specific  bequests  payable  out  of  a  particular  fund,  which 
having  failed,  they  necessarily  failed  with  it,  but  that  they  were 
demonstrative  bequests  and  chargeable  upon  a  fund  which  was  to 
arise  out  of  the  general  estate  of  the  testatrix,  from  which  it  was 
to  be  supplied  unless  provided  for  by  George  Tennant  in  another 
manner,  and  this  not  having  been  done,  the  annuitants  and  lega- 
tees are  entitled  to  call  upon  the  executors  and  trustees  of  the  will 
to  provide  from  the  testatrix's  estate  the  legacy  of  2000/.,  out  of 
which  their  annuities  and  legacies  are  to  be  paid.  This  being  my 
opinion,  I  would  recommend  your  Lordships  to  afiirm  the  decree 
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of  the  Court  below,  and  I  move  that  this  appeal  be  dismissed  with 
costs. 

Lord  Granworth.  —  My  Lords,  I  have  come  to  the  same  con- 
clusion as  my  noble  and  learned  friend,  that  the  judgment  below 
was  substantially  correct.  There  is  no  question  that  primarily 
this  is  a  clear  legacy  of  20007.  The  question  is,  whether  the  char- 
acter of  that  legacy  is  afterwards  altered.  Now  I  must  clear  the 
way  by  saying  that  in  my  opinion  it  is  incorrect  to  say  that  the 
payment  of  the  2000/.  to  George  Ten  nan  t  would  have  been  a 
wrong  payment;  I  think  it  would  have  been  a  perfectly 
*896  right  payment.  And  if  the  2000i.  had  *been  paid  to 
Greorge  Tennant,  then  to  George  Tennant  alone  must  the 
annuitants  and  legatees  have  looked  for  payment.  He  is  consti- 
tuted, in  truth,  trustee  for  them.  Whether  "  trustee  "  is  exactly 
the  right  word  is  immaterial.  He  had  a  fund  intrusted  to  him, 
out  of  which  he  was  to  pay  certain  annuities,  and  in  the  progress 
of  time  certain  legacies.  He  was,  therefore,  I  think,  a  legatee  of 
2000Z.,  left  upon  certain  trusts,  and,  inter  alia,  upon  trusts  that 
were  beneficial  to  himself. 

Neither  do  I  pay  much  regard  to  the  fact,  that  as  to  two  of  the 
objects  of  the  testatrix's  bounty,  namely,  the  child  of  WiUiam 
Pound  and  the  cliildren  of  Daniel  Pound,  there  was  a  direction 
that  the  trustees  (which  must  mean  the  trustees  of  the  will,  and 
not  George  Tennant)  were  to  invest  the  two  sums  of  402.  and  50/. 
in  question,  in  case,  at  the  time  when,  according  to  the  terms  of 
the  will,  they  should  be  payable,  they  were  infants,  and  could  not, 
therefore,  themselves  give  a  valid  discharge.  I  rather  thmk  the 
explanation  which  has  been  given  of  that  is  tlie  correct  one, 
namely,  that  it  must  have  meant,  that  if  that  event  should  happen, 
the  money  was  to  be  repaid  to  the  trustees,  and  secured  by  them. 
Or  possibly,  taking  the  whole  together,  it  might  mean  that,  al- 
though she  had  given  2000Z.  to  George  Tennant,  for  which,  as  J 
read  this  trust,  his  receipt  would  have  been  a  good  discharge,  yet 
that  must  be  reduced  by  the  901.,  which  must  be  kept  in  trust  for 
those  children.  I  do  not  think  it  is  very  material  to  consider 
which  of  tliese  interpretations  is  the  proper  one.  Substantially,  I 
think,  it  is  a  gift  of  2000Z.  out  of  her  general  assets. 

Now,  at  the  time  of  the  testatrix's  death,  George  Tennant  was 
indebted  to  her  in  a  sum  which  we  will  call  2000Z.    Now,  suppos- 
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ing  there  had  not  been  a  word  in  the  will  about  that  debt,  how 
would  it  have  been  the  duty  of  thd  executors  to  administer 
the  assets?  Why,  there  being  this  gift  ♦of  2000Z.  to  ♦897 
George  Tennant  upon  certain  trusts  for  his  own  benefit  as 
to  some  part,  and  certain  trusts  for  the  benefit  of  others  as  to  the 
rest,  it  would  have  been  their  duty  to  say :  "  You,  George  Ten- 
nant, must  appropriate  this  2000Z.  that  you  owe  in  satisfaction  of 
the  legacies.  That  would  have  been  the  way  in  which  it  must 
have  been  appropriated,  if  nothing  had  been  said  upon  the  subject. 
Now,  is  there  any  thing  said  which  alters  that,  or  which  does  more 
than  say,  that  the  assets  shall  be  administered,  as  they  would  have 
been  administered  if  no  special  directions  had  been  given  ?  I 
think  not.  Tliat  appears  clear  on  referring  to  all  the  passages  in 
this  will  in  which  mention  is  made  of  this  debt.  —  [His  Lord- 
ship read  them.] 

Now  the  contention  is,  and  it  must  go  that  length,  that  the 
result  of  the  words  declaring  the  legacy  to  George  Teimant  is  to 
convert  that  which  is  given  in  the  preceding  part  of  the  will  as  a 
general  legacy  out  of  the  assets  into  a  specific  legacy,  payable  out 
of  the  20002.  which  were  due  from  George  Tennant  at  her  death, 
and  to  make  it  a  specific  gift  of  that  legacy,  and  nothing  else. 
In  the  first  place,  sucii  an  intention  is  not  readily  to  be  imputed  to 
the  testatrix  when  you  consider  that  the  result  would  be  to  deprive 
her  own  brother  and  sisters  and  their  children  of  every  thing ;  or 
to  make  the  fact  of  their  taking  any  thing  or  not,  dependent  upon 
that  which  is  never  alluded  to  by  the  testatrix,  the  solvency  or 
insolvency  of  her  debtor.  That  would  seem  to  be  a  very  strange 
construction,  and  one  that  we  ought  not  to  adopt,  if  the  words 
can  have  any  other  meaning.  Can  they  then  have  any  other 
meaning  ?  I  think  upon  all  the  authorities  they  can  have,  and 
clearly  have,  another  meaning,  namely,  that  the  testatrix  having 
given  a  legacy  of  20002.,  this  was  a  mere  direction  on  her  part 
pointing  to  a  fund  which  was  the  most  convenient  and  nat- 
ural fund  to  be  appropriated  for  the  payment  of  it,  and 
♦  which  when  so  appropriated  would,  if  the  debt  was  20002.,  ♦  898 
be  a  satisfaction,  and  should  be  accounted  for  by  George 
Tennant  accordingly.  But  she  did  not  mean  to  say,  that  if  for 
any  reason  it  could  not  be  made  satisfaction,  and  if  he  did  not 
account  for  it,  then  her  legatees  and  cestui  que  trusts  of  that  sum 
of  money  were  to  be  deprived  of  the  benefit.    It  seems  to  me  that 
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this  is  clearly,  according  to  all  the  authorities  and  all  the  princi- 
ples, merely  a  direction  that  that  is  to  be  a  fund  appropriated  to 
the  payment,  and  a  statement  as  to  what  will  be  the  legal  conse- 
quences, upon  the  legacy  and  the  debt,  of  the  fund  being  so 
appropriated. 

The  other  construction  would  clearly  lead  to  results  which  never 
could  have  been  anticipated  by  her,  and  which  are  legitimately  to 
be  looked  to  in  order  to  interpret  these  words.  Gases  have  been 
put  to  illustrate  the  question.  My  noble  and  learned  friend  put  a 
case  in  the  course  of  the  argument :  supposing  George  Tennant 
had  paid  off  the  debt,  and  had  died  in  the  lifetime  of  the  testatrix, 
what  would  have  happened  ?  And  another  case  was  put  in  the 
argument:  suppose  this  was  a  specific  legacy,  and  the  debt  had 
been  paid  during  the  life  of  the  testatrix  ?  tlie  legacy  would  have 
gone.  Let  me  put  this  other  case :  it  is  plain  from  the  subsequent 
parts  of  the  will,  that  this  testatrix  particularly  wished  to  provide 
for  her  half  brothers  and  sisters  in  preference  rather  to  those  who 
were  to  be  provided  for  out  of  this  legacy.  Now,  suppose  this 
state  of  things  had  happened,  that  George  Tennant  had  owed  the 
2000/.,  and  had  been  perfectly  solvent,  but  that  the  rest  of  the 
estate  had  been  insolvent,  could  it  have  been  contended,  though 
she  says,  I  give  the  preference  to  others,  that  the  20002.  legacy  is 
to  take  precedence,  which  must  have  been  the  case  under  the 
circumstances  supposed.  I  think  it  could  not  be  so  con- 
*  899  tended,  and  therefore  it  appears  *  to  me  that  that  view  of 
the  case  also  confirms  the  result  at  which  I  have  arrived. 

The  truth  is,  that  in  the  first  instance,  the  direction  in  this  will 
merely  exemplifies  the  rule  expres^io  earum  quce  tacUS  insunt  nihS 
operatur.  She  directs  the  mode  in  which  the  assets  are  to  be  ad- 
ministered in  the  first  place.  In  my  opinion  the  fair  result  of  the 
whole  direction  is  this :  that  this  is  to  be  the  fund  which  is  to  be 
applied  in  making  up  the  2000Z.,  and  not  that  this  is  to  be,  as  the 
contrary  theory  would  suppose,  the  only  fund  for  the  purpose. 

My  Lords,  these  are  the  grounds  upon  which  I  have  come  to  the 
result.  I  do  not  know  that  it  is  exactly  the  view  that  was  taken  in 
the  Court  below,  but  it  appears  to  me  to  be  a  satisfactory  view ; 
and  that,  consequently,  the  judgment  of  the  Court  below  was 
right. 

Lord  Wensleydale.  —  My  Lords,  in  this  case  I  have  the  mis- 
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fortune  to  differ  from  my  two  noble  and  learned  friends.  If  it  had 
been  a  difference  upon  any  material  point  of  law,  which  I  thought 
might  have  been  disposed  of  by  discussion  between  ourselves,  I 
should  have  asked  your  Lordships  to  postpone  the  decision  to  an- 
other day.  But  it  is  merely  upon  the  construction  of  a  written 
instrument,  with  respect  to  which,  even  when  the  established  rules 
of  construction  are  honestly  applied,  two  minds  may  fairly  differ. 
In  the  construction  which  I  put  upon  this  instrument,  I  take  a 
different  view  from  that  which  is  taken  by  my  two  noble  and 
learned  friends. 

I  think  the  question  depends  entirely  upon  this :  whether  you 
can  collect  fronx  the  face  of  the  will,  that  this  is  a  legacy  left  by 
the  testatrix  to  be  paid  by  her  executors  and  trustees  to  the 
different  annuitants,  and  the  others  as  a  legacy  from 
the  testatrix.  If  so,  the  pointing  out  the  *  2000?.  (which  ♦  900 
was  the  debt  due  from  George  Tennant)  would  only  be 
the  pointing  out  the  fund  that  was  to  be  appropriated  to  the 
payment  of  the  legacy,  but  was  not  to  be  taken  as  the  absolute 
satisfaction  of  the  legacy.  If  that  fund  was  deficient,  then,  accord- 
ing to  the  cases  which  have  been  cited,  it  is  perfectly  clear  that  you 
might  have  recourse  to  the  general  assets.  If  that  is  the  true  con- 
struction to  be  put  upon  this  will,  the  executors  and  trustees  are 
in  that  case  to  pay  the  legacy,  and  there  is  an  end  to  the  case. 

Now  that  is  the  view  which  was  taken,  though  in  a  somewhat 
general  manner,  by  the  Vice-Chancellor.  Tlie  same  view  was 
taken  also  by  Lord  Justice  Turner,  in  expounding  this  will.  He 
thought  he  could  collect  from  it,  reading  it  altogether,  that  the  in- 
tention of  the  testatrix  was  that  these  annuities  were  not  to  be  a 
charge  upon  that  legacy  alone,  but  were  to  be  paid  by  the  execu- 
tors and  trustee  under  the  will.  From  the  will,  taking  it  altogether, 
without  condescending  upon  any  particular  passage,  he  drew  the 
inference  that  the  legacy  was  to  be  paid,  and  that  therefore  George 
Tennant's  debt  of  2000/.  was  nothing  more  than  the  fund  appro- 
priated for  payment,  but  not  given  in  satisfaction. 

Now,  my  Lords,  I  cannot  help  thinking  that  that  judgment  can- 
not be  sustained.  Indeed  the  grounds  of  that  judgment  are  not 
supported  by  either  of  my  two  noble  and  learned  friends.  I  think 
there  is  no  ground  for  saying  upon  the  face  of  this  will  that  this 
was  a  legacy  that  was  to  be  paid  by  the  executors.  Lord  Justice 
Turner  relied,  in  the  first  place,  upon  the  clause  at  the  end  of  the 
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will,  which  is  in  these  terms :  "  I  hereby  direct  that  the  several 

and  respective  legacies  hereinbefore  by  me  respectively  bequeathed, 

shall  be  paid  to  the  several  and  respective  legatees  thereof 

*  901    within  the  space  of  twelve  calendar  months  *  next  after  my 

decease,  or  so  soon  afterwards  as  my  said  real  and  personal 
estates  can  be  sold,  collected,  and  converted  into  money."  That 
he  considered  showed,  taking  the  whole  frame  of  the  will  together, 
that  it  must  have  been  intended  that  the  legacies  were  to  be  paid  by 
the  executors  and  tnistees.  But  I  think  it  has  been  pointed  out  most 
successfully  by  Mr.  Palmer,  that  it  is  impossible  to  put  that  con- 
struction upon  these  words,  because  it  does  not  apply  to  legacies 
which  are  not  to  be  paid  within  twelve  months  after  her  decease. 
That  is,  the  legacies  to  the  children  and  grandchildren  of  Mrs. 
Pound  are  to  be  paid  "  within  twelve  months  after  the  decease  of 
my  sister,  Mary  Pound,"  but  there  are  several  others  which  are  to 
be  paid  within  twelve  months  after  the  decease  of  the  testatrix  her- 
self.    There  is  a  clear  distinction  between  them. 

The  second  ground  upon  which  Lord  Justice  Turner  also  placed 
great  reliance  is,  that  in  certain  events  the  executors  and  trustees 
are  to  secure  the  fund  which  was  payable  to  the  infant  children. 
But  if  you  look  at  the  whole  of  that  sentence,  I  think  it  is  impos- 
sible to  put  the  construction  upon  it,.that  the  executors  are  to  be 
the  persons  who  are  in  the  first  instance  to  pay  these  legacies,  be- 
cause it  is  directed  "  that  the  said  legacies  or  sums  of  money  so 
given  to  the  said  David  Pound,  Charles  Pound,  Ann  DoUey,  Joseph 
Pound,  the  child  of  the  said  William  Pound,  and  the  children  of 
the  said  Daniel  Pound,  shall  be  paid  to  them  respectively  by  the 
said  George  Tennant,  within  the  space  of  twelve  calendar  months 
next  after  the  decease  of  my  said  sister  Mary  Pound,  free  from 
legacy  duty,  which  I  direct  shall  be  paid  by  the  said  Greorge 
Tennant."  Therefore  the  hand  to  pay,  the  person  to  pay,  is  George 
Tennant  and  not  the  trustees. 

And  then  the  remaining  part  of  the  sentence  can  be  easily 

*  902    explained  without  the  addition  of  more  than  a  single  *  word, 

which  may  be  put  in  for  the  purpose  of  making  it  good 
sense,  and  making  it  available  for  the  purpose  intended.  The 
direction  is,  ^'  that  the  said  legacies  payable  to  the  child  of  the 
said  William  Pound,  and  the  children  of  the  said  Daniel  Pound, 
shall  be  vested  interests  in  them  respectively  at  their  respective 
ages  of  twenty-one  years,  and  in  the  mean  time  shall  be  invested 
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by  my  said  trustees  or  trustee  for  the  time  being,  in  or  upon  any 
government  or  real  security;  and  the  interests  and  dividends 
thereof,  either  accumulated  for  the  benefit  of  such  cliildren,  or  be 
paid  and  applied  in  or  towards  the  maintenance  and  education  of 
such  children,  in  such  manner  as  my  said  trustees  or  trustee  shall 
think  proper."  Therefore  it  is  perfectly  clear  that  she  meant  the 
trustees  to  receive  the  money  from  George  Tennant,  and  when  they 
had  received  it  to  invest  it. 

I  therefore  think  it  impossible  to  conclude  from  either  of  those 
clauses  that  the  executors  and  trustees  were  to  pay  these  annuities. 
By  the  frame  of  the  will  they  are  to  be  paid  by  George  Tennant 
only,  and  if  you  look  at  the  whole  will  it  is  obvious  that  tliere  is 
no  other  person  that  is  to  pay  them,  and  he  is  to  pay  them  in  re- 
spect of  the  legacy  of  2000Z.  that  he  is  to  receive. 

I  take  it  to  be  clear  that  a  testator  may  so  frame  a  will  that  he 
may  niake  a  gift  arising  out  of  his  bounty  an  absolute  charge 
upon  a  particular  legacy,  without  any  assistance  from  the  rest  of 
the  assets.  And  I  really  feel  at  a  loss  to  find  out  how  words  can 
well  be  stronger  than  the  words  here  employed  to  make  this  a 
charge  upon  George  Tennant,  in  respect  of  that  legacy  of  2000?. 

Then  another  argument  was  urged  at  the  bar  in  order  to  show 
that  it  was  the  intention  of  the  testatrix  that  these  annuities  should 
be  paid  out  of  the  general  assets.  The  beginning  of  this 
will  states  that  the  executors  and  trustees  *  are  to  get  in  all  *  903 
debts  and  to  convert  into  money  such  parts  of  her  estate  as 
shall  not  consist  of  money,  and  then  to  satisfy  and  discharge  all 
the  just  debts,  and  funeral  and  testamentary  expenses,  together 
with  the  expenses  which  shall  be  incurred  in  effecting  such  sale  or 
sales  as  aforesaid,  or  shall  otherwise  be  incurred  in  the  execution 
of  the  aforesaid  trusts,"  and  then  to  pay  and  discharge  the  follow- 
ing legacies.  Now  the  annuities  and  legacies  which  are  to  be  paid 
and  discharged  are  "to  Hannah,  the  wife  of  William  Lewington, 
10?.,  to  my  sister  Mary,  the  wife  of  James  Pound,  5?.,"  and  then 
"  I  give  to  my  nephew,  George  Tennant,  the  sum  of  2000?."  Now 
that  is  a  legacy  which  they  are  to  discharge.  It  is  a  legacy  of 
2000?.  given  to  George  Tennant.  Then  it  is  she  names  the  legacies 
and  annuities  which  she  charges  on  this  sum  of  2000?.,  and  which 
she  expressly  and  in  words  directs  to  be  paid  by  George  Tennant. 
She  imposes  upon  George  Tennant  a  general  obligation  to  pay 
those  annuities  in  respect  to  that  legacy  of  2000?.,  and  I  cannot 
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understand  that  there  is  any  thing  unusual  or  improper  in  that  It 
certainly  may  be  done  by  a  testatrix,  and  I  am  at  a  loss  to  see  how 
it'  could  be  done  in  stronger  terms  than  these.  That  legacy  of 
2000Z.  is  to  be  charged  with  those  annuities  to  be  paid  by  him. 
Then  he  would  become,  as  has  been  already  pointed  out,  a  trustee 
for  the  annuitants  if  he  received  the  legacy.  This  legacy  to  Geoi^ 
Tennant  is  no  doubt  in  the  first  instance  a  demonstrative  legacy. 
It  is  ^'  2000Z.  in  which  he  now  stands  indebted."  That  does  not 
make  it  a  specific  legacy,  but  it  is  a  sum  of  2000/.  to  be  paid  oat  of 
that  fund  if  it  should  happen  that  the  fund  is  sufficient ;  if  not,  it 
is  to  be  paid  out  of  the  general  assets. 

Then  comes  the  next  question,  what  is  the  state  of  things,  if  at 
the  time  of  the  testatrix's  death  George  Tennant  is  still  a 
*  904  debtor  in  that  money  ?  That  question  is  answered  *  by  a 
subsequent  clause,  which  is  in  these  terms  :  ^'  Provided  al- 
ways, and  I  hereby  declare  that  I  do  not  intend  by  the  legacy  of 
2000/.  hereinbefore  bequeathed  to  my  said  nephew,  (Jeorge  Ten- 
nant, to  exonerate  or  release  him  from  the  debt  which  may  be  due 
to  me  from  him  at  the  time  of  my  decease ;  but  I  direct,  that 
whatever  sum  or  sums  of  money  shall  be  due  or  owing  from  him 
to  me  at  the  time  of  my  decease,  shall  be  taken  and  considered  in 
part  or  in  satisfaction  (as  the  case  may  be)  of  the  said  legacy  or 
sum  of  2000/.,  and  shall  be  reckoned  and  accounted  for  by  him 
accordingly."  That  is  the  mode  of  satisfying  that  legacy  ;  and  in 
tlie  event  which  has  happened,  namely,  that  he  was  indebted  at  the 
time  of  the  death  of  the  testatrix,  it  is  the  only  mode  of  satisfac- 
tion pointed  out  by  the  testatrix. 

It  seems  to  me,  therefore,  that  the  legacy  has  been  satisfied  in 
the  manner  pointed  out  by  the  testatrix.  That  is  the  mode  in 
which  she  directs  that  it  shall  be  satisfied  ;  and  she  has  never  pro- 
vided any  fund  for  these  particular  annuitants  except  upon  that 
sum. 

Then,  adopting  what  in  my  opinion  is  the  true  construction  of 
this  instrument,  confining  ourselves  to  the  meaning  of  the  words 
here  used,  there  is,  in  my  mind,  no  reasonable  doubt  what  tlie 
intention  of  the  testatrix  was,  that  she  did  not  mean  to  give  any 
legacy  at  all  immediately  proceeding  from  herself  of  these  differ- 
ent annuities,  though  they  were,  as  Mr.  Malins  observed,  derived 
from  her  bounty.  She  did  not  mean  to  charge  her  general  assets 
with  them ;  she  has  never  said  so.    The  only  fund  she  has  charged 
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with  these  annuities  is  the  legacy  to  George  Tennant.  His  receipt 
alone,  I  apprehend,  would  be  a  good  discharge  to  the  executors 
and  trustees  for  this  money,  and  they  would  have  no  occasion  to 
look  further  than  to  get  his  receipt.  If  he  has  received  the 
legacy  in  the  way  pointed  out  by  the  will,  *  then  he  becomes  *  905 
responsible  to  the  annuitants,  and  there  is  no  other  pro- 
vided for  them  by  the  will  except  that. 

It  appears  to  me,  therefore,  that  the  construction  which  has 
been  put  upon  this  instrument  by  the  Vice-chancellor  and  also  by 
the  Lords  Justices  is  not  supported  upon  a  clear  view  of  all  the 
terms  contained  in  the  will.  It  appears  to  me  as  clear  as  possible. 
With  the  exception  of  the  clause  which  directs  the  trustees  to 
invest  the  money  in  the  case  of  infants,  and  which  may  be  ex- 
plained as  meaning  that  the  trustees  were  to  receive  the  money 
from  George  Tennant,  and  to  invest  it,  he  alone  is  to  deal  with 
this  fund.  I  cannot  find  in  any  part  of  this  will  a  direction  that 
the  trustees  and  executors  are,  under  any  circumstances,  to  pay 
these  annuities  out  of  the  general  assets. 

Therefore  I  think  that  upon  that  ground  the  decree  of  the 
Court  below  is  wrong.  Certainly,  it  appears  to  me  that  what  has 
been  said  by  the  Lords  Justices  does  not  amount  to  any  sufficient 
proof  that  the  legacies  are  given  out  of  the  estate.  A  fund  is  pro- 
vided, and  no  mention  is  made  of  these  annuities  except  with 
respect  to  the  debt  of  2000Z.  That  is  the  fuud  provided  by  the 
testatrix,  and  to  that  fund  only  the  annuitants  must  look.  In  the 
case  of  the  death  of  George  Tennant  in  the  lifetime  of  the  testar 
trix  this  legacy  would  not  have  lapsed,  this  being  a  legacy  in 
trust ;  the  cestui  que  trust  would  have  been  entitled  to  it  out  of 
that  fund,  but  still  out  of  that  fund  only.  In  the  event  of  his  not 
being  indebted  at  the  time  of  the  testatrix's  death,  he  would  have 
been  then  entitled  to  receive  the  2000Z.,  and  as  soon  as  he  had 
received  the  2000Z.,  he  would  have  been  liable  to  pay  the  different 
annuities.  I  think  that,  pursuing  the  general  rule  of  interpreta- 
tion by  which  we  are  to  look  at  the  words  of  the  will  only,  and  not 
to  speculate  upon  the  intention  of  the  testatrix,  there  is  in 
this  particular  will  a  *  fund  provided,  and  only  one  fund  *  906 
provided,  for  the  payment  of  these  annuities,  and  that  is 
the  legacy  which  George  Tennant  was  to  receive,  and  I  find  noth- 
ing whatever  to  cast  upon  the  general  assets  the  burden  of  paying 
these  annuities  in  case  that  fund  is  deficient.     It  has  been  paid  in 
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the  manner  that  she  provides  in  this  will  it  should  be  paid.  The 
legacy  of  2000/.  is  satisfied,  and  the  recourse  of  the  annuitants 
must,  therefore,  be  against  the  estate  of  George  Tennaut. 

My  Lords,  my  difference  of  opinion  will  not  make  any  difference 
in  the  result  of  the  judgment  in  this  case  ;  but  I  should  hope  that 
the  judgment  of  the  Court  below  will  not  be  affirqied  with  costs, 
inasmuch  as  the  judgment  of  the  Lords  Justices  is  not  supported 
upon  the  ground  upon  which  they  rest  it,  and  there  is  a  difference 
of  opinion  among  your  Lordships. 

Lord  Cbanworth.  —  If  the  judgment  below  is  affirmed,  there 
seems  no  escape  from  the  rule  that  it  must  be  affirmed  with 
costs. 

Mr.  Malins.  —  After  the  two  judgments  in  the  Courts  below,  no 
costs  ought  to  be  allowed  in  diminution  of  these  legacies. 

Mr.  Palmer  submitted  that  under  the  circumstances  here  boUi 
parties  ought  to  have  costs  out  of  the  estate. 

Lord  Cranworth.  —  I  omitted  to  advert  to  one  provision  in  tiie 
will,  that  after  the  payment  of  the  legacies  to  the  half  brothers  of 
the  testatrix  in  priority  over  all  the  other  legacies,  she  says,  "  And 
if,  after  payment  of  such  legacies  to  my  said  half  brothers  and 
sisters,  and  their  children,  and  the  said  Henry  Yickers,  there  shall 
be  any  deficiency  in  my  estate  to  pay  and  discharge  the 
*  907  whole  of  the  other  *  legacies  in  full,  then  those  other  lega- 
cies shall  be  abated  pro  rata.^^  It  strikes  me  that  that  is 
very  inconsistent  with  the  notion  of  a  specific  legacy.  If  it  was  a 
specific  legacy,  it  would  not  abate  at  all.  I  submit  that  the  costs 
ought  to  come  out  of  the  estate.  It  will  be  the  same  thing  if  the 
estate  is  sufficient. 

Lord  Wensleydalb.  —  I  think  that  is  clearly  the  right  course, 
the  difficulty  having  been  created  by  the  testatrix  herself. 

The  Lord  Chancellor.  —  The  costs  of  the  respondents  are  to 
come  out  of  the  estate. 

Decree  affirmed^  and  appeal  dismissed  with  costs.  The  costs  of 
respondents  to  be  paid  out  of  the  estate. 

Lords'  Jpurnals,  11th  May,  1858. 
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BURROWES  V.  GORE. 
1857.    May  19,  20,  22,  25.     1858.    April  19;  Jane  1,  S,  11. 

RoBEBT  BuBBOW^  and  others,  Appellants. 
Thomas  6obe  and  others,  Itespondents.^ 

Bond.     Settlement.     Trust.     Circuity  of  Suit.     Statute  of  Limita- 
tions. 

By  the  marriage  settlement  of  R.  B.  in  1767  there  was  (in  addition  to  other 
things)  a  sum  of  1500/.,  secured  for  the  portions  of  younger  children  of  the 
marriage,  to  be  apportioned  as  he  might  think  fit.  In  1806  his  daughter  (a 
young  child)  married  G.  G.,  and  on  occasion  of  that  marriage  R.  B.  executed 
two  bonds  to  secure  payment  of  two  sums,  lOOOZ.  and  500/.,  payable  on  his 
death,  the  former  not  to  bear  interest  till  his  death ;  the  latter  to  bear  interest 
from  the  execution  of  the  bond.  These  bonds  were  accompanied  by  warrants 
of  attorney,  on  which,  however,  judgments  were  never  entered  up.  On  the 
same  day  a  marriage  settlement  was  executed,  which  vested  these  two  bonds 
in  T.  B.  (R.  B.'s  son  and  heir  at  law),  and  J.  H.  C.  as  trustees  (they  being  so 
described  in  the  bonds  themselves)  on  trust,  to  pay  the  interest  to  G. 
G.  and  his  wife  during  their  lives,  and  after  their  deaths  in  *  trust  *  908 
for  the  children  of  the  marriage,  in  such  shares  as  G.  G.  should  appoint ; 
otherwise  equally.  No  appointment  was  made.  In  1807,  T.  B.  married,  and 
on  his  marriage  a  settlement  was  executed,  by  virtue  of  which  the  estates  of 
R.  B.  were  conveyed  to  trustees  for  the  term  of  three  hundred  years  on  cer- 
tain trusts,  one  of  w4iich  was  to  raise  a  sum  of  5000/.,  and  apply  the  same  in 
the  first  instance  to  pay  the  1500/.  the  portions  for  R.  B.'s  younger  children, 
and  the  rest  to  the  payment  of  such  specialty  debts  as  ^  are  now  due  and 
owing  "  by  R.  B. ;  and  if  there  should  be  any  residue,  to  pay  over  the  same  to 
R.  B.  Subject  to  this  term,  the  estates  were  conveyed  to  R.  B.  for  life,  to  T. 
B.  for  life,  and  to  the  first  and  other  sons  of  T.  B.  in  tail  male.  R.  B.  died  in 
1816,  and  T.  B.  entered  into  possession  of  the  estates.  R.  B.'s  widow  took  out 
probate  of  his  will,  and  received  general  assets  to  the  amount  of  7500/.  T.  B. 
died  in  1836.  Interest  on  the  sum  secured  to  G.  G.  was  paid,  during  his  life, 
by  the  agent  of  T.  B.,  and  of  his  son  R.  B.  the  younger,  who  had  succeeded 
under  the  settlement  of  1807  to  the  estates.  A  part  of  the  sum  of  5000/.  was 
raised  in  1844,  and  the  1500/.  secured  by  the  settlement  of  1767,  as  portions 
for  younger  children  paid  off,  but  the  1500/.  secured  by  the  bonds  were  not 
raised.  In  1846  G.  G.  died.  There  was  no  evidence  of  payment  of  interest 
after  his  death.  In  1848  the  children  of  G.  G.  filed  their  bill  against  R.  B.  the 
younger,  R.  G.  (one  of  their  brothers,  who  for  the  purposes  of  the  suit  had 
taken  out  administration  de  bonis  nan  to  R.  B.  the  elder),  and  against  the  pos- 
sessor of  the  term,  praying  that  the  money  secured  by  the  bonds  might  be  sat- 

^  Kensington  v,  Bouverie,  7  H.  L.  Cas.  569 ;  Archbold  v.  Sully,  9  H.  L.  Gas. 
369. 
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isfied  out  of  the  term,  &c.  An  inquiry  and  accounts  were  directed,  and  a 
report  made  and  conBrmed  on  further  directions.  An  appeal  was  then  broaght 
against  the  original  decree  and  this  decree  on  further  directions :  — 

Heldy  that  under  the  special  circumstances  existing  here  the  suit  was  maintain- 
able ;  that  though  the  personal  representative  of  R.  B.  the  elder  was  primarilj 
answerable,  yet,  as  the  trustees  of  the  bond  debt  could  only  sue  the  person  in 
whom  the  term  was  now  vested,  as  that  person  must  then  sue  R.  B.  the  younger 
as  holder  of  the  estate  which  was  subject  to  the  term,  and  as  R.  B.  the  younger, 
besides  being  the  holder  of  that  estate,  was  also  the  representative  of  T.  B. 
the  trustee  of  the  bond  debt  under  the  settlement  of  1806,  a  Court  of  equity, 
seeing  that  all  the  parties  really  interested  were  before  it,  would  not,  especially 
after  an  inquiry  and  report,  dismiss  the  bill  for  matter  of  form,  and  thus  cre- 
ate a  necessity  for  such  a  multiplicity  of  needless  suits. 

Held  also,  that  the  settlement  of  1806  created  a  trust  in  respect  of  the  bond 
debt;  that  that  debt  was  not  within   the  words  of  the  settlement 

*  909  *  of  1807  a  debt  of  R.  B.,  then  <*  due  and  owing,"  but  that  it  would  have 
been  so  had  the  trustees  performed  their  duty  by  entering  up  judgment 
on  the  warrants  of  attorney,  and  that  their  neglect  in  this  respect  could  not 
be  set  up  as  a  defence  by  R.  B.  the  younger,  as  the  owner  of  the  estate,  he 
himself  being  also  the  representative  of  the  surviving  trustee,  and,  as  sucb, 
bound  to  obtain  payment  of  the  money  secured  by  the  bond. 
Per  Lord  St.  Leonards.  —  These  bonds  were  equitable  charges  on  the  land. 

Held  (Lord  Wensleydale  diss.),  that  the  Statute  of  Limitations,  3  &  4  Wm.  4,  c 
27,  did  not  operate  as  a  bar  to  this  suit,  an  express  trust  of  a  chaise  upon  land 
being  by  the  true  construction  of  that  statute  as  much  saved  from  its  operation 
as  an -express  trust  of  the  land  itself;  and  as  Robert  Burro  wes  the  younger  rep- 
resented his  father  (the  surviving  trustee  of  the  bonds),  and  was  himself  the 
owner  of  the  estate  out  of  the  term  in  which  these  bonds  were  by  the  trusts  of 
the  deed  of  1807  to  be  satisfied,  he  was  at  once  the  hand  to  pay,  and  the  hand 
to  receive,  and  he  therefore  could  not  set  up  the  statute  as  his  defence  for  not 
performing  the  trust. 

Held  also,  that  the  right  of  these  cestuis  que  trtat  did  not  arise  till  the  death  of  G. 
6.  in  1846,  and  that  as  they  had  brought  their  suit  within  two  years  after- 
wards, the  3  &  4  Wm.  4,  c.  27,  did  not  in  fact  apply  to  them. 

On  the  marriage  iu  1767  of  Robert  Burrowes  the  elder  an  estate 
was  settled  on  him  for  life,  remainder  in  tail  to  the  eldest  son  of 
the  marriage,  subject  to  a  charge  of  1500Z.  for  the  younger  chil- 
dren of  the  marriage.  Robert  Burrowes  the  elder  was  also  entitled 
in  absolute  ownership  to  certain  other  lands  which  were  not  put 
into  settlement.  Thomas  Burrowes  was  the  eldest  son  of  this  mar- 
riage. There  were  four  other  children  of  the  marriage,  all  daugli- 
ters,  of  whom  it  is  only  necessary  to  refer  to  Anne  Burrowes. 

In  1806  Anne  Burrowes  was  married  to  the  Honourable  and 
Reverend  George  Gore,  and  on  the  31st  March  in  that  year  Robert 
Burrowes  the  elder  executed  two  bonds  (in  which  Thomas  Bur- 
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rowes  his  son  and  J.  H.  Cottingham,  Esq.,  were  the  obligees,  and 
were  described  "as  trustees  in  the  marriage  settlement"  of  the 
same  date),  the  first  bond  for  the  sum  of  lOOOZ.,  payable 
upon  the  day  of  the  death  of  the  *  obligor,  which  sum  was  *  910 
not  to  bear  interest  until  that  day,  and  the  second  bond  for 
the  sum  of  5002.,  payable  on  the  same  day,  but  which  was  to  bear 
interest  from  the  date  of  the  bond.  A  warrant  of  attorney  was 
executed  at  the  same  time  in  respect  of  each  bond,  but  no  judg- 
ment was  ever  entered  up  on  either  of  them.  On  the  same  date  as 
the  bonds,  R.  Burrowes  executed  (but  whether  before  or  after  the 
moment  of  their  execution  was  not  proved)  a  marriage  settlement, 
by  which  the  two  obligees  of  the  bonds,  Thomas  Burrowes  and  J. 
H.  Cottingham,  were  appointed  trustees  under  the  settlement; 
and  these  two  sums  were  declared  to  be  vested  in  them  as  trustees 
to  pay  the  interest  to  Mr.  and  Mrs.  Gore  for  their  respective  lives, 
and  after  the  death  of  the  survivor  of  them  to  divide  the  principal 
among  the  children  of  the  marriage  in  such  shares  as  Mr.  Gore 
should  by  deed  or  will  appoint,  and,  in  default  of  such  appoint- 
ment, equally.  There  were  seven  children  of  this  marriage, 
Thomas,  Robert,  George,  Anne,  Frances,  who  became  the  wife  of 
Mr.  Sankey,  Sophia,  who  married  Mr.  Turbett,  and  Louisa,  mar- 
ried to  Mr.  Waldron. 

In  October,  1807,  Thomas  Burrowes  (the  obligee  in  the  bonds 
and  the  trustee  in  Mr.  Gore's  settlement),  the  only  son  of  Robert 
Burrowes  the  elder,  married  Miss  Seward,  and  on  his  marriage  the 
estate  tail  to  which  he  was  entitled  under  his  father's  settlement, 
and  the  estates  which  his  father  held  in  absolute  property,  were 
made  the  subject  of  settlement.  All  those  estates  were  conveyed 
to  the  Reverend  Joseph  Storey  and  John  French,  their  executors, 
&c.  for  the  term  of  three  hundred  years,  and  subject  thereto  to  the 
use  of  Robert  Burrowes  the  elder  for  life,  remainder  to  Thomas 
Burrowes  for  life,  with  remainder  to  the  first  and  other  sons  of 
Thomas  Burrowes  in  tail  male,  according  to  the  usual  course  of 
family  settlements.  The  trusts  of  the  term  were  that  "  the 
trustees  shall,  as  soon  as  convenient,  by  mortgage,  *  sale,  *  911 
demise,  &c.  of  all  or  any  part  of  the  premises  comprised  in 
the  term,  &c.  raise  50002.  sterling  Irish  currency  and  the  interest 
thereof,  and  apply  the  same  for  the  purposes  following :  in  the  first 
place,  to  pay  15002.  to  satisfy  the  sum  secured  on  the  marriage  of 
Robert  Burrowes  the  elder  in  1767,  as  portions  for  younger  chil- 
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dren,  so  that  the  premises  comprised  in  the  term  should  be  exon- 
erated from  the  same ;  next,  to  ^^  apply  the  remainder  of  tlie  sum 
of  50002.  towards  payment  of  such  judgment  and  specialty  debts  as 
are  now  due  and  owing  by  the  said  Robert  Burrowes  [the  elder] 
in  such  order,  course,  and  precedence  as  he,  Robert  Burrowes,  bis 
executors  or  administrators,  may  think  proper ;  and  in  case  there 
shall  be  any  redundancy  of  the  said  sum  of  5000/.''  to  pay  the 
same  to  him.  Provided  that  in  case  the  person  to  whom  the  next 
estate  of  freehold  in  the  premises  comprised  in  the  term  of  three 
hundred  years  should  belong,  should  pay  to  Storey  and  French, 
their  executors,  &c.  the  5000Z.  and  interest  and  costs,  then  the 
term  was  to  be  void.  This  term  came  by  subsequent  events  to  be 
vested  in  Mrs.  Olivia  Gaulfield. 

Recoveries  of  the  lands  comprised  in  this  settlement  were  soon 
afterwards  suffered  to  the  uses  of  the  settlement.  There  were 
three  children  born  of  this  marriage,  Robert  Burrowes  the  younger 
(the  present  appellant),  and  two  others. 

Robert  Burrowes  the  elder  died  in  1816,  and  his  son  Thomas 
entered  into  possession  of  the  premises  comprised  in  the  deed  of 
October,  1807,  and  so  continued  until  his  death  in  April,  1836. 

In  1827  the  wife  of  Robert  Burrowes  the  elder  (and  who  was 
his  executrix  and  residuary  legatee)  died.  She  received  750W. 
out  of  the  general  assets,  but  did  not  appear  to  have  taken  any 
steps  with  regard  to  the  payment  of  the  bonds. 

In  1831  Robert  Burrowes,  the  appellant,  attained  twenty-one, 
and  soon  afterwards  joined  his  father  in  resettling  the 
*  912  estates,  *  and  charging  them  with  a  sum  of  6000/.  for  the 
father's  benefit.  This  sum  was  raised  by  two  mortgages, 
of  the  1st  February,  1834,  and  3d  March,  1835,  and,  subject  to 
them  and  to  the  charge  of  15002.,  provided  by  the  settlement  of 
1767,  the  estates  were  resettled  to  the  use  of  Thomas  Burrowes 
for  life,  remainder  to  the  appellant,  Robert  Burrowes,  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  with  a  power  to 
him  for  jointuring  and  charging  portions  for  younger  children. 

In  1836  Thomas  Burrowes  (who  had  survived  J.  H.  Cotting- 
ham,  his  co-trustee  in  the  settlement  of  1806)  died,  having  made 
a  will,  in  which  he  had  appointed  his  son  Robert  his  executor,  and 
which  was  proved  by  the  said  Robert  Burrowes.  It  was  alleged 
that  Thomas  Burrowes  had  during  his  life  paid  interest  on  the  two 
bonds  to  the  Rev.  Mr.  Gore. 
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In  1838  Robert  Burrowes  (the  appellant)  married  Aniie  Garden, 
and  on  occasion  of  this  marriage  a  deed  was  executed  (October, 
1888),  charging  the  estates  with  a  jointure  of  1000?.  a  year  in 
her  favour,  and  10,000Z.  as  portions  for  younger  children  of  the 
marriage. 

In  1834  Frances,  one  of  the  daughters  of  the  Honourable  and 
Reverend  George  Gore,  married  Mr.  Sankey,  and  on  her  marriage 
her  father  appointed  to  her  a  sum  of  500Z.,  a  portion  of  the  two 
sums,  lOOOi.  and  5001.  secured  by  the  bonds  of  Robert  Burrowes 
the  elder.  In  1838  Louisa,  another  of  the  daughters  of  Mr.  Gore, 
married  Mr.  Waldron,  and  on  her  marriage  her  father  appointed 
a  sum  of  909Z.,  another  portion  of  the  same  sums.  Mr.  Gore  sur- 
vived his  wife  Anne,  and  died  in  August,  1846,  and  on  his  death 
his  children  became  entitled  to  their  shares  in  the  1000/.  and  500/. 
secured  by  the  bonds,  &c. 

On  the  9th  of  September,  1848,  the  children  of  the  Reverend 
Mr.  Gore  (except  Robert  Gore,  who,  for  the  purposes  of  the 
suit,  had  taken  out  administration  de  bonis  non  to  *  Robert  ^  913 
Burrowes  the  elder,  and  was  made  a  defendant  in  the  suit), 
filed  a  bill  (afterwards  amended)  against  Robert  Burrowes,  the 
grandson,  his  wife  and  children,  Robert  Gore  as  administrator,  and 
Mrs.  Gaulfield  as  the  person  in  whom  the  term  for  three  hundred 
years  had  come  to  be  vested,  in  which,  after  setting  forth  the  above 
facts,  they  alleged  that  there  were  no  assets  of  R.  Burrowes  the 
elder,  except  the  6000/.  charged  on  the  term  of  three  hundred 
years,  and  that  R.  Burrowes  (the  appellant),  the  son  and  executor 
of  Thomas  Burrowes,  whose  estate  was  subject  to  the  said  term, 
and  who  was  the  person  legally  entitled  to  receive  the  said  sums  of 
1000/.  and  500/.  in  trust  for  the  plaintiffs,  -refused  to  sue  Robert 
Gore  the  administrator,  &c.  on  the  bonds,  and  that  there  were  no 
other  debts  of  R.  Burrowes  the  elder,  except  those  due  on  the 
bonds  ;  and  the  bill  prayed  that  accounts  might  be  taken  of  what 
was  due  to  the  plaintiffs  for  principal,  interest,  and  costs  on  the 
sums  secured  by  the  bonds ;  that  the  same  might  be  decreed  to 
be  well  charged  on  the  lands  secured  by  the  term ;  that  Robert 
Burrowes  might  be  decreed  to  pay  the  same ;  that  an  account 
might  be  taken  of  the  personal  estate  of  the  grandfather,  includ- 
ing the  sum  of  1500/.  by  the  term,  and  that  the  same  might  be 
duly  administered,  or,  if  necessary,  the  lands,  Ac.  comprised  in 
the  term,  sold  ;  and  for  a  receiver  tod  for  general  relief. 

[  697  ] 


*913  CASES  IN  THE  HOUSE  OF  LOBDS. 

Bobert  Burrowes  (the  appellant)  filed  his  answer  (which  vas 
afterwards  amended)  in  January,  1849,  insisting  that  the  1500L, 
the  portion  of  the  younger  children  of  the  grandfather,  had  been 
long  since  paid  off,  and  that  all  the  other  trusts  of  the  term  of 
three  hundred  years  must  be  presumed  to  have  been  satisfied,  and 
that  the  term  itself  had  therefore  ceased  under  the  proviso  for 
that  purpose  in  the  deed  of  1807 ;  that  Bobert  Burrowes  the  elder 
had  left  assets,  amounting  to  upwards  of  7500/.,  which  were  pos- 
sessed by  his  widow,  and  were,  independently  of  the  50001. 
*  914  charged  *  on  the  term,  amply  sufficient  to  pay  all  his  debts, 
<&c.,  and  that  they  were  the  proper  funds  to  pay  the  bonds; 
that  these  bonds  had  never  been  recognised  for  thirty  years  as 
charges  against  the  estates,  nor  had  the  bonds  ever  been  produced  to 
him  until  shortly  before  the  bill  was  filed ;  and  he  submitted  that 
the  bill  was  not  rightly  framed,  the  plaintiffs  not  being  in  any  priv- 
ity with  the  estates  sought  to  be  charged  ;  and  he  denied  that  he 
had  refused  to  sue  Robert  Gore  as  administrator,  &c.  of  Bobert 
Burrowes  the  elder,  never  having  been  called  on  to  do  so  ;  where- 
fore this  bill  could  not  be  maintained  against  him ;  and  he  admit- 
ted that,  as  his  father's  personal  representative,  he  had  paid  inter- 
est on  a  sum  of  500Z.,  the  same  having  been  returned  by  his  solici- 
tor as  one  of  his  father's  debts,  and  had  tendered  the  said  sum  of 
500L  to  Sankey,  one  of  the  complainants.  He  alleged  that  he  did 
not  know  how  this  claim  originated  ;  that  he  believed  that  the 
500Z.  on  which  he  paid  interest  had  been  received  by  his  father  as 
trustee,  and  having  been  so  received  by  his  father  held  himself  ac- 
countable for  it,  and  he,  defendant,  was  ready  to  account  for  the 
same ;  and  he  claimed  the  benefit  of  the  Statute  of  Limitations. 

Evidence  having  beeui  taken  in  the  cause,  it  came  on  for  hearing 
upon  the  6th  of  July,  1853,  before  Lord  Chancellor  Brady,  when 
his  Lordship  was  pleased  to  declare,  that  the  lOOOZ.  and  the  5001. 
were  not  "  specialty  debts  then  due  and  owing  "  by  Bobert  Bur- 
rowes the  elder  within  the  terms  of  the  settlement  of  1807,  and  so 
chargeable  upon  the  term  thereby  created,  but  were  to  come  out  of 
the  personal  assets  of  Bobert  Burrowes  the  elder ;  and  it  was  or- 
dered that  the  Master  should  inquire  whether  any  and  what  parts 
of  the  sum  of  5000Z.  secured  by  the  trust  term  of  three  hun- 
dred years  remained  unraised  at  the  death  of  Bobert  Burrowes 
the  elder,  the  obligor;  and  if  the  sum  of  1500Z.,  the  portion 
of  his  younger  children,  was  caised  out  of  that  term  ;  and  it 
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*  was  declared  that  the  residue  of  the  5000Z.  unraised  out  *  915 
of  the  term  was  part  of  the  personal  estate  of  Robert  Bur- 
rowes  the  elder,  and  applicable,  in  the  first  instance,  to  discharge 
his  judgment  and  specialty  debts  due  at  the  execution  of  the  set- 
tlement in  October,  1807  ;  and  if  the  1500Z.,  the  portion  of  the 
younger  children  had  not  been  raised,  that,  after  payment  of  that 
sum,  the  residue  of  the  5000Z.  was  part  of  his  personal  estate,  ap- 
plicable, to  discharge  such  judgment  and  specialty  debts  in  the  said 
bonds  as  were  due  and  owing  at  the  time  of  the  execution  of  the 
settlement  of  1807.  And  the  Master  was  directed  to  inquire  how 
the  sums  raised  out  of  the  term  were  applied,  and  to  take  an  ac- 
count of  all  charges  afiecting  the  term,  and  report  their  priorities, 
and  to  take  an  account  of  the  personal  estate  of  Robert  Burrowes 
the  elder,  and  into  whose  hands  it  came,  and  how  it  was  applied, 
and  further  directions  were  reserved ;  and  it  was  declared  that  this 
decree  was  without  prejudice  to  any  question  under  the  Statute  of 
Limitations. 

On  the  6th  July,  1854,  the  Master  made  his  report,  finding 
(among  other  things)  that  no  part  of  the  sum  of  5000Z.,  secured  by 
the  trust  term  of  three  hundred  years,  created  by  the  settlement  of 
October,  1807,  had  been  raised  on  the  security  of  that  term  at  the 
death  of  Robert  Burrowes,  the  obligor ;  that  in  January,  1844,  the 
sum  of  1500Z.,  the  portion  of  the  younger  children  of  the  said  Robert 
Burrowes,  and  which  was  the  first  charge  affecting  the  sum  of  5000Z. 
secured  by  the  term,  was  paid  off  by  the  defendant  Robert  Burrowes 
(the  appellant),  who,  on  the  death  of  his  father,  Thomas  Burrowes, 
became  entitled  to  the  premises  comprised  in  the  term ;  that  3500Z., 
the  residue  of  the  5000Z.  secured,  were  still  unraised  out  of  the 
term ;  that  the  said  residue  formed  part  of  the  personal  estate  of 
Robert  Burrowes  the  elder,  and  that  the  term,  and  the  trusts 
thereof,  were  still  subsisting  and  unfulfilled  as  regarded  the 
said  sum  of  *  3500Z. ;  that  there  were  no  other  charges  af-  *  916 
fecting  the  term  ;  that  after  the  decease  of  Robert  Burrowes 
the  elder,  his  widow,  Sophia,  swore  his  personal  estate  to  be  under 
7500Z. ;  that  no  evidence  of  the  particulars  of  such  personal  estate 
had  been  furnished ;  that  the  whole  of  it  (except  the  5000Z.  se- 
cured by  the  term)  came  to  her  hands,  and  was  applied  by  her  in 
payment  of  debts  and  legacies,  &c. ;  that  none  of  the  personal 
estate  of  Robert  Burrowes  the  elder  had  come  into  the  hands  of 
Robert  Gore,  who  since  her  death  had  taken  out  administration  de 
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bonis  non  of  Bobert  Burrowes  the  elder,  and  that  there  were  no 
debts  unpaid,  save  the  principal  and  interest  on  the  two  bonds.  A 
schedule  annexed  to  this  report  set  forth  the  money  due  for  such 
principal  and  interest.  By  an  order  made  on  the  17th  November, 
1854,  this  report  was  confirmed,  and  the  respondents  were  declared 
entitled  to  be  paid  the  principal  and  interest  on  the  two  bonds,  as 
from  tlie  27th  August,  1846,  the  date  of  the  death  of  the  Honour- 
able and  Reverend  George  Gore.  The  present  appeal  was  then 
brought  against  both  the  original  decree  and  the  order  on  further 
directions. 

The  Attorney- General  (^Sir  R,  Bethett)  and  Mr.  BoundeU  Palmer 
for  the  appellants.  —  This  suit  cannot  be  sustained  in  its  present 
form.  The  representatives  of  the  bond  creditors  of  Robert  Bur- 
rowes the  elder,  cannot  sustain  a  bill  to  charge  the  holder  of  the 
estate  on  which  the  three  hundred  years'  term  has  been  created  un- 
der the  trusts  of  the  deed  of  October,  1807,  except  on  alleging  and 
proving  collusion  between  the  personal  representative  of  the  said 
Robert  Burrowes  and  the  appellant,  or  insolvency,  or  some  very  spe- 
cial circumstances,  Uiterson  v.  Mair^  Trotighton  v.  Binket^ 
*917  Ahager  v.  Rowley^  *  Benfidd  v.  Solomons^^  Burroughs  t. 
Elton^  Wright  v.  Hamillon^^  Barker  v.  Birch?  There  are  no 
such  circumstances  here  ;  and  the  bill  does  not  allege  that  Robert 
Gore,  the  personal  representative  of  tlie  grandfather,  refused  to  sue 
Robert  Burrowes  the  appellant  and  the  holder  of  the  estate,  but 
that  the  appellant  refused  to  sue  Robert  Grore.  It  was  not  the 
duty  of  the  holder  of  the  estate  to  sue  the  personal  represeutative 
of  the  debtor  on  the  bonds,  and  the  proper  parties  to  the  suit  on 
the  bonds  have  not  been  brought  before  the  Court.  The  bolder  of 
the  estate  ought  not  to  have  been  included  in  this  suit.  The 
respondents  are  not  in  privity  with  the  estates  sought  to  be  charged, 
nor  with  the  trusts  of  the  term ;  yet  the  appellant  has  been,  in  the 
character  of  owner  of  the  estate,  sought  to  be  charged  by  those  who 
had  no  direct  interests  in  the  trusts  of  the  term,  but  who  are  only 
personal  creditors  of  a  former  owner  of  the  estate,  and,  as  such, 
have  no  power  to  enforce  their  claims  against  it      Walwyn  v. 

»  4  Brown,  C.  C.  270.  »  11  Vea.  29. 

*  6  Yes.  573.  *  3  Jones  &  L.  465. 

»  6  Ves.  748.  '  1  De  G.  &  S.  376, 
«  9  Ves.  77. 
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Coutts^  Garrard  v.  Lord  Lauderdale^  Williams  v.  Everett^  and 
CHhbs  V.  GlamiSy^  show  that  by  the  principles  of  equity  and  com- 
mon law  such  a  suit  as  the  present  is  not  maintainable. 

The  sums  of  money  directed  to  be  raised  under  the  trusts  of  the 
term  of  three  hundred  years  must  be  presumed  to  be  satisfied,  and 
tlie  term  itself  surrendered.  These  bond  debts  were  not  specialty 
debts  then  '^  due  and  owing,"  and  were  consequently  not  included 
in  the  trusts  created  fo*r  the  payment  of  such  debts.  Robert  Bur- 
rowes,  the  grandfather,  and  the  obligor  of  the  bonds,  died 
in  1816;  his  widow  was  his  *  executrix;  she  was  legally  *918 
liable  to  pay  these  two  bond  debts  if  they  were  in  fact  still 
subsisting,  and  large  sums  came  to  her  hands  wherewith  she  could 
have  paid  them.  She  remained  alive  till  1827 ;  yet  there  is  not 
the  smallest  evidence  that  she  paid  interest  on  them,  or  that  any 
demand  in  respect  of  them  was  made  on  her,  or  has  been  made 
since  then  until  this  bill  was  filed.  It  must  therefore  be  presumed 
that  they  had  been  paid  before  that  time.  The  only  reference  to 
any  payment  of  interest  which  is  introduced  in  order  to  lead  to  a 
contrary  presumption,  is  introduced  into  the  bill  by  way  of  amend- 
ment, which  is,  however^  in  the  vaguest  terms,  "  that  by  some 
arrangement  between  Mr.  Gore  and  Thomas  Burrowes  the  interest 
on  the  said  sums  of  lOOOZ.  and  5002.  was  satisfied  or  paid  during 
the  life  of  the  said  Thomas  Burrowes."  Of  that  allegation,  vague 
as  it  is,  there  is  no  proof.  On  the  other  hand,  there  are  the  subse- 
quent dealings  with  the  estate,  and  especially  the  settlement  on  the 
marriage  of  Robert  Burrowes  the  appellant,  all  which  go  to  show 
that  the  trusts  of  the  term  must  have  been  previously  carried  into 
eflFect,  and  so  the  term  itself  satisfied.  There  are  clauses  in  the 
deed  of  October,  1807,  which  provide  for  such  a  course.  No 
account  is  given  to  explain  the  delay,  or  to  show  that  any  claim  on 
these  bonds  was  kept  alive  in  the  intervening  period  ;  and  in  answer 
to  the  allegation  in  the  bill  as  to  the  payment  of  interest  during  the 
life  of  Thomas  Burrowes,  the  appellant  shows  that  there  is  no 
proof  of  such  payment  in  that  character ;  and  as  to  the  pretence 
that  he  himself  subsequently  paid  interest,  he  acknowledges  to  a 
payment  of  interest  on  a  sum  of  500?.,  but  alleges  that  he  believed 
that  to  be  a  sum  of  money  which  his  father  had  received  as  trustee, 
and  as  he  had  not  paid  it  over,  was  liable  to  pay  interest  upon  it, 

>  8  Sim.  14,  8  Mer.  707.  •  14  East,  682. 

'  8  Sim.  1,  2  Buss.  &  M.  451.  *  11  Sim.  584. 
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but  that  till  after  this  bill  was  filed  he  never  knew  hov  it 
^919    arose,  or  was  claimed.     He  had  repeatedly  *  before  the 

suit  offered  to  pay  it,  and  consequently  the  suit  against  him 
was  wholly  unnecessary. 

The  decree  is  expressly  made  "  without  prejudice  to  any  quesdon 
under  the  Statute  of  Limitations."  The  appellants  here  rely  on 
that  statute.  The  same  circumstances  which  raise  presumption  of 
payment,  also  give  rise  to  this  defence  of  the  statute.  lu  Chrmfdl 
V.  Girdleitone^  a  bill  was  filed  by  a  judgment  creditor  one  daj 
before  the  Statute  3  &  4  Wm.  4,  c.  27,  came  into  operation.  The 
judgment  had  Deen  entered  up  twenty-eight  years  before,  and 
since  then  no  step  had  been  taken  to  enforce  it.  The  debtor  bad 
been  insolvent  during  a  considerable  part  of  that  period.  It  was 
held  that  the  plaintiff  was  barred  of  all  equitable  relief  by  lapse  of 
time  alone,  independently  of  any  question  whether  satisfaction  of 
the  judgment  could  or  could  not  be  presumed.  In  Baldwin  t. 
Peachy  it  was  declared  that  a  Court  of  equity  will  presume  a 
release  within  the  same  limits  of  time  within  which  a  jury  wonld 
be  directed  to  presume  it,  whether  any  statute  of  limitation  is 
applicable  to  the  case  or  not ;  Lemon  Y^Newnham?  is  to  the  same 
effect.  And  in  Sarrisson  v.  Duignan  ^  even  the  appointment  of  a 
receiver  was  held  not  to  prevent  the  operation  of  the  Statute  of 
Limitations,  notwithstanding  the  fact  that  the  Master  had  expresslj 
found  that  the  estate  was  subject  to  the  encumbrance,  and  tliat 
decision  was  acted  on  in  Hughes  v.  Kellg^ 

Mr,  BoU  and  Mr.  Fleming  for  the  respondents.  — The  facts  of 
this  case  are  important.     Thomas  Burrowes  was  the  legal  creditor 

of  the  estate,  being  one  of  the  obligees  in  the  bonds,  and 
*  920   trustee  for  the  respondents ;  he  was  *  the  sole  master  of  the 

legal  proceedings,  and  at  the  same  time  he  was  the  owner 
of  the  land  out  of  which  payment  of  the  bonds  was  to  come.  His 
son,  the  appellant,  holds  the  same  characters.  He  ought,  as 
trustee,  to  sue  the  possessor  of  the  estate,  that  is,  to  sue  himself. 
His  duty,  therefore,  is  clear;  but  his  interest  is  opposed  to  it 
The  double  character  in  which  he  stands  prevents  the  operation  of 
the  Statute  of  Limitations  in  his  favour.  Though  the  payment  of 
the  principal  in  these  two  bonds  was  not  to  be  enforced  till  the  death 

»  2  Younge  &  C.  Exch.  662.  *  2  Drury  &  War.  295. 

•  1  Younge  &  C.  Exch.  458.  »  8  Drury.  &  War.  4S2. 

*  1  Vez.  Sen.  51. 
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of  the  grandfather,  still  the  debt  on  each  was  constituted  by  the 
bonds  and  settlement  of  1806.  It  was  debitum  in  prceeenti^  though 
"  Bolvendum  in  futuro^  It  was  at  the  date  of  the  settlement  a 
^^  debt  due  and  owing,"  and  the  obligees  and  the  persons  for  whom 
they  were  interested  became  specialty  creditors  from  that  time. 
In  fact,  this  debt  was  recognised  by  a  payment  of  interest  up  to 
the  death  of  Mr.  Gore.  A  trust  was  created,  and  Thomas  was  the 
trustee,  expressly  so  described,  and  not  the  mere  agent  to  pay  the 
debts  of  his  father.  The  principles  declared  in  Synnot  t.  Simpson  ^ 
are  directly  in  point  here.  What  was  done  in  1806  and  1807  was 
contract,  not  mere  voluntary  act;  and,  in  that  respect,  Walwyn  v. 
CoutU^  and  Q-arrard  v.  Lord  Lauderdale^  are  not  in  point.  Nor 
is  Williams  v.  Everett^^  because  that  turned  on  commercial  habits 
of  dealing,  and  there  was  not  in  it  any  question  of  trust  on  which 
equitable  jurisdiction  is  founded.  Here  the  term  of  years  was 
created  on  the  express  trust  to  pay  specialty  creditors ;  and  the 
creditor,  whose  children  are  endeavouring  to  enforce  the  trust,  did 
not  require  to  have  the  deed  communicated  to  him,  for  he 
*  was  a  party  to  it.  Tomlinson  v.  Gill^^  is  in  point  here  ;  *  921 
and  so  is  Qregory  v.  Williams,^  The  case  of  Davenport  v. 
Bishopp  *^  is  still  stronger.  There  it  was  held  that  if  two  parties, 
for  a  valuable  consideration,  enter  into  a  contract,  of  which  one  of 
the  stipulations  is  solely  for  the  benefit  of  a  third  person,  who  is  a 
stranger  to  the  contract,  and  from  whom  no  consideration  moves, 
it  is  not  competent  for  either  of  the  contracting  parties  afterwards 
to  object  to  that  stipulation.  The  consideration  for  the  contract 
here  was  marriage,  which  the  law  treats  as  one  of  the  most  valu- 
able kind.  Gibbs  v.  Glamis?  carried  the  law  to  the  very  utmost 
verge,  and  the  doctrine  there  stated  was  doubted  by  Lord  St. 
Leonards,  in  Simmonds  v.  PaUes^  where  the  creditor  was  not  per- 
mitted to  file  a  bill,  not  because  he  was  not  a  party  to  the  contract, 
but  because  the  arrangement  for  the  payment  of  his  bill  of  costs 
was  merely  a  part  of  the  general  arrangement  for  the  benefit  of  a 
person  who  was  a  party  to  it,  and  not  of  him.  But  where,  as  in 
Dale  V.  HamiUon^^  the  person  suing,  though  not  absolutely  a  party 
to  the  deed,  has  a  benefit  reserved  for  him,  and  the  others  stand 

5  H.  L,  Cas.  121.  •  3  Men  582. 

8  Sim.  14,  8  Mep.  707.  M  Younge  &  C.  Ch.  451. 

3  Sim.  1,  2  Ross.  &  M.  451.  •  11  Sim.  584. 

14  East,  582.  •  2  Jones  &  L.  489. 

AmbL  830.  ^  2  Phill.  266. 
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to  him  in  the  character  of  trustees,  though  he  may  have  no  legal 
rights  as  against  them,  that  trust  will  be  enforced.  Acton  v.  Wood- 
gate^  and  Bill  v.  Cureton?  show  that  a  voluntary  engagement  of 
this  sort  will  constitute  a  trust,  and  the  children  of  the  intended 
marriage  are  the  persons  for  whose  benefit  that  trust  is  created. 
It  is  true  that  the  Lord  Chancellor  of  Ireland  thought  that  these 
bonds  were  not  specialty  debts,  then  ^'  due  and  owing,"  and  that 

the  trusts  of  the  term  could  not,  for  that  reason,  have  con- 
*  922    templated  *  payment  of  them ;   but  he  gave  relief  upon 

other  grounds.  But  here  the  settlement  does,  for  the 
reasons  already  stated,  constitute  a  trust ;  and  that  being  so,  tlie 
Statute  of  Limitations  can  have  no  operation  in  favour  of  the  trus- 
tee. The  case  is  exactly  within  the  rule  in  Burrell  v.  Lard  Egre- 
mont^  where,  there  being  a  subsisting  charge,  and  no  person  who, 
by  the  delay,  could  be  induced  to  suppose  the  charge  was  aban- 
doned, the  statute  did  not  apply.  The  respondents  here  are  not 
merely  cestuis  que  tnist  of  the  term,  but  also  specialty  creditors  of 
Robert  Burrowes  the  elder,  and  are  entitled  to  come  on  his  general 
estate ;  and  by  the  trusts  of  the  term  may  come  on  that  for  satis- 
faction of  their  claim.  And  though  his  widow  might  have  com- 
mitted a  devastavit,  the  trusts  of  the  term  are  still  on  foot,  and  the 
trustees  under  the  settlement  are  bound  to  see  that  tiie  trusts 
thereby  imposed  on  them  are  performed ;  and  they  are  specialty 
creditors,  provided  for  by  that  trust.  Under  such  circumstances, 
the  Statute  of  Limitations  does  not  apply.  Equity  will  interfere,  in 
order  to  prevent  circuity  of  action.  Travis  v.  Milne^  and  this  suit 
is  properly  constituted  to  prevent  circuity  of  action,  for  the  creditor 
sues  the  man  whom  the  executor,  if  he  did  his  duty,  ought  to  sae, 
and  would  be  enabled  to  sue.  If  there  was  a  technical  impedi- 
ment in  the  way  of  the  executor  suing,  equity  would  remove  it,  in 
order  to  give  effect  to  the  general  principle. 

1858.    April  19. 

Lord  Cranworth,  having  fully  stated  the  case,  said :  There  is 
no  doubt  that  the  plaintiffs  in  the  suit  below  were,  together  with 
the  defendants,  Robert  Gore  and  George  Gore,  as  cestuiB  qui 
trait  of  the  bonds,  entitled  to  the  money  thereby  secured.  The 
question  is,  whether  the   present  appellants,  Rol)ert  Burrowes, 

>  2  Mylne  &  K.  492.  *  7  Beav.  205. 

*  2  MylDe  &  E.  503.  *  9  Hare,  145. 
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and  those  interested  *  under  his  marriage  settlement,  in  the    *  923 
lands  comprised  in  the  term  of  three  hundred  years,  are 
liable  to  the  payment. 

On  the  part  of  the  respondents,  the  plaintiffs  below,  it  was 
argued,  in  support  of  the  decree,  that  they  were  entitled  to  be 
considered  as  creditors  on  the  estate,  inasmuch  as  their  trustees, 
the  obligees  in  the  bonds,  were  creditors  expressly  provided  for  by 
the  settlement  of  the  3d  October,  1807,  which  created  the  term 
of  three  hundred  years.  The  trustees  of  the  term  are  directed  by 
means  thereof  to  raise  a  sum  of  5000Z.,  and  thereout,  in  the  first 
place,  to  pay  off  a  sum  of  1500Z.,  provided  by  the  marriage  settle- 
ment of  Robert  Burrowes  the  elder,  the  father  of  Thomas,  and 
grandfather  of  the  appellant  Robert,  as  portions  for  his  younger 
children. 

The  trust  is  then  declared  as  follows  —  [his  Lordship  read  it]. 

The  term,  therefore,  was  to  raise  5000Z.,  of  which  1500/.  were 
to  be  applied  in  exoneration  of  the  charges  wliich  had  been  created 
upon  the  marriage  of  Robert  Burrowes,  the  grandfather,  so  long 
ago  as  1767.  And  the  residue  was  to  be  applied  in  payment  of 
the  specialty  debts  of  Robert  Burrowes,  in  such  order  as  he  or  his 
executors  should  direct ;  and  if  no  such  direction  should  be  made, 
then  to  be  paid  to  Robert  Burrowes,  as  part  of  the  personal  estate. 
It  was  argued  by  the  respondents,  that  the  bonds  now  in  question 
were  specialty  debts,  then  due  and  owing  by  the  said  Robert  Bur- 
rowes, the  elder  ;  for  that,  although  the  two  principal  sums  secured 
were  not  made  payable  till  after  his  death,  yet  the  debt  must  be 
considered  as  a  present  debt,  debitum  in  prcesenti  solvendum  in 
futuro.  To  this  reasoning,  I  cannot  assent.  The  trustees  of  the 
term  were  bound  to  discharge  the  debts,  provided  for  in  such 
order  as  Robert  Burrowes  should  direct ;  and  therefore,  till  it  is 
shown  that  he  had  directed  these  bonds  to  be  discharged 
*  in  preference  to  other  debts,  by  judgment  or  specialty,  the  *  924 
trustees  could  not  have  legally  discharged  them.  But 
further,  these  were  not  debts  by  specialty  coming  within  the  mean- 
ing of  the  words  "  debts  now  due  and  owing  by  the  said  Robert 
Burrowes."  The  debts  there  contemplated  were  clearly  debts  in 
respect  of  which  there  was  a  present  demand  against  Robert  Bur- 
rowes, and  present  payment  of  which  might  have  been  enforced. 
This  was  the  opinion  of  the  Lord  Chancellor  of  Ireland,  in  which 
I  concur. 
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It  is,  therefore,  unnecessary  to  discuss  the  question  as  to  hoir 
far,  if  these  obligees  had  been  creditors  contemplated  bj  the  deed, 
the  trust  in  their  favour  could  or  could  not  have  been  enforced  at 
their  instance.  That  question  does  not  arise,  when  it  is  once 
decided  that  the  obligees  are  not  creditors  within  the  meaning  of 
the  trust. 

The  decree,  however,  did  not  proceed  on  the  ground  diat  the 
trust  was  intended  to  make  any  direct  provision  for  the  obligees  of 
the  bonds.  The  right  established  by  the  decree  was  not  a  right 
founded  on  the  principle  that  the  obligees  were  direct  cestuis  que 
trust  of  the  term,  but  on  the  ground  that  the  right  of  the  plaintiffs 
was  a  right  against  the  personal  representatives  of  Robert  Bur- 
rowes  the  elder,  to  be  paid  out  of  his  assets,  and  that  the  whole 
of  the  5000/.,  or  so  much  of  it  as  had  not  been  raised  and  applied 
in  discharge  of  the  prior  charges  and  debts,  constituted  part  of  his 
personal  estate,  and  so  was  applicable  to  the  payment  of  the  bonds. 
And  the  persons  entitled  to  the  estate,  subject  to  the  three  hundred 
years'  term,  were  made  defendants,  as  being  in  respect  of  the  trusts 
of  that  term,  debtors  to  the  personal  estate  of  Robert  the  obligor. 

The  general  rule  of  the  Court  of  Chancery  in  suits  for  adminis- 
tering the  estates  of  testators  or  intestates  is,  that  a  debtor  to 
*  925  the  estate  which  is  under  administration,  cannot  *  be  made 
a  co-defendant  with  those  who  represent  the  estate.  Iii 
such  suits  the  Court  is  in  truth  only  giving  to  creditors  their  legal 
rights ;  acting  in  a  mode  calculated  to  secure,  as  far  as  possible, 
equal  rights  to  them  all,  but  still  dealing  only  with  the  same  per- 
sons who  would  have  been  litigants  at  law.  This  rule,  however, 
has  been  departed  from  when  there  has  been  collusion  between 
the  personal  representative  bound  to  get  in  the  estate  and  admin- 
ister it,  and  a  debtor  to  that  estate.  So  also  where  the  deceased 
debtor  was  in  partnership  with  others,  and  it  had  been  impossible 
to  ascertain  and  get  in  his  estate  without  taking  the  partnership 
accounts.  And  there  may  be  other  exceptional  cases.  The  Lord 
Chancellor  of  Ireland  thought  that  this  was  an  exceptional  case, 
because  the  lands  comprised  in  the  three  hundred  years'  term 
have,  ever  since  the  death  of  Robert  Burrowes  the  elder,  in  1816, 
when  the  bonds  became  payable,  been  held  and  enjoyed,  first  by 
Thomas  his  son,  and  afterwards  by  the  appellant,  Robert,  his 
grandson,  during  which  period  Thomas  and  Robert  were  succes- 
sively the  persons  who  represented  the  obligees  in  the  bonds.    So 
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that  the  persons  bound  to  protect  the  interest  of  the  cestuts  que 
trust  had  all  along  been  the  persons  entitled  to  the  money  secured 
by  these  bonds,  and  also  the  persons  out  of  whose  estate  these 
bonds  ought  to  have  been  paid. 

But  was  this  a  correct  view  of  the  case  ?  Thomas  Burrowes 
during  his  life  and  after  his  death,  Robert,  his  son,  have  been  suc- 
cessively owners  of  the  land  in  question,  that  is,  Thomas  for  his  life, 
and  since  his  death,  Robert,  as  tenant  in  tail.  The  land  had,  long 
prior  to  the  commencement  of  tlie  life  estate  of  Thomas,  been  charged 
with  tlie  payment  of  5000Z.  secured  by  a  term  of  three  hundred  years. 
After  the  death  of  Robert  Burrowes  the  elder,  the  persons  bene- 
ficially interested  in  this  sum  of  5000Z.  were,  as  to  1500Z.  part 
thereof,  the  younger  children  of  Robert  Burrowes  *  the  *  926 
elder,  and  as  to  the  residue,  liis  personal  representative.  The 
circumstance  that  the  persons  who  were  successively  in  possession 
of  the  estate  were  in  their  character  of  trustees  of  the  bonds, 
creditors  on  the  estate  of  Robert,  interposed  no  obstacle  or  difficulty 
in  the  way  of  his  representative.  His  widow,  who  alone  proved 
his  will,  might  at  any  time  have  filed  her  bill  to  enforce  payment 
of  whatever  was  secured  to  Robert,  her  late  husband,  by  this  term. 
And  after  her  death  in  1827,  the  same  course  might  have  been 
taken  by  any  person  then  obtaining  administration  de  bonis  non  to 
Robert  Burrowes  the  elder.  No  difficulty  therefore  existed  on  the 
ground  that  the  persons  to  pay,  and  the  persons  to  receive,  were 
the  same.  The  persons  to  receive  what  was  due  on  the  three 
hundred  years'  term,  were  not  the  obligees  in  the  bonds,  but  the 
personal  representative  of  the  obligor. 

The  suit,  therefore,  appears  to  me  to  have  been  framed  on  a 
principle  not  warranted  by  the  ordinary  practice  of  the  Court. 
The  question  however  is,  whether,  even  if  the  suit  was  inaccurately 
framed,  any  substantial  injustice  has  been  effiicted.  For  your 
Lordships  will  not,  after  a  decree  has  been  pronounced,  and  pro- 
secuted in  the  Master's  office  by  all  the  parties  interested,  and  after 
a  decretal  order  has  been  made  on  further  directions  founded  on 
the  Master's  report,  be  inclined  to  disturb  what  has  been  done,  if 
it  appears  that  the  result  is  the  same  as  that  which  would  have 
been  obtained  if  the  suit  had  been  framed  according  to  the  ordi- 
nary rules  of  the  Court,  more  especially  where,  as  in  this  case,  no 
appeal  was  presented  against  the  original  decree  until  after  all  the 
inquiries  had  been  prosecuted  in  the  Master's  office,  no  doubt  at 
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great  expense,  and  a  report  had  been  made  unfavorable  to  the  ap- 
pellants, and  where  no  injustice  is  done  by  acting  on  the  decree 
actually  made. 

The  cBBtuis  que  trust  of  the  money  secured  by  the  bonds 

*  927    *  might,  at  any  time  after  the  death  of  Robert  Burrowes, 

senior,  unless  barred  by  the  Statute  of  Limitations,  have  filed 
a  bill  against  the  obligees  of  the  bonds,  praying  that  the  estate  of 
Robert,  the  obligor,  might  be  made  liable  to  their  payment.  In 
the  present  case  the  suit  was  commenced  by  the  cestui^  que  trust 
within  two  years  of  the  time  when  their  estate  accrued  in  posses- 
sion. As  against  them,  therefore,  the  Statute  of  Limitations  cer- 
tainly could  not  have  been  set  up  by  those  who  were  their  trustees. 
Suppose,  then,  that  the  cestuis  que  trust  had  filed  such  a  bill  against 
the  personal  representative  of  the  surviving  trustee  of  the  bonds, 
and  that  a  defence  had  been  made  that  the  money  secured  by  the 
bonds  had  never  been  paid  to  the  trustees,  the  question  would  arise 
whether  this  was  occasioned  by  the  fault  of  the  trustees.  But  if  the 
money  never  had  been  paid,  then,  whoever  was  in  fault,  the  Court 
certainly  might,  if  the  interests  of  the  cestuis  que  trust  required  it, 
have  directed  proper  steps  to  be  taken  for  recovering  it  from  the 
representatives  of  the  obligor,  unless  the  Statute  of  Limitations 
would  present  a  bar  to  any  such  proceedings. 

Now,  lookiilg  to  what  took  place  in  the  Master's  ofiice,  it  appears 
that  no  part  of  the  money  secured  by  the  bonds  ever  was  paid,  but 
that  the  whole  remains  still  due  from  the  personal  representatire 
of  Robert,  the  obligor.  It  further  appears  that  the  sum  of  1500/., 
part  of  the  5000/.,  secured  by  the  trust  term  of  three  hundred 
years  (being  that  part  of  it  which  was  secured  for  the  benefit  of 
the  younger  children  of  Robert  Burrowes,  deceased),  was  paid  off 
by  the  appellant,  Robert  Burrowes,  in  the  year  1844 ;  but  that  the 
sum  of  3500/.,  residue  of  the  5000/.,  has  never  been  paid,  and  that 
it  now  forms  part  of  the  personal  estate  of  Robert,  the  obligor. 

Then  as  to  the  Statute  of  Limitations.     Assuming  that  accord- 
ing to  the  enactments  in  the  40th  section  of  8  &  4  Wm.  4,  c.  27, 
there  is  nothing  now  to  prevent  the  personal  representative 

*  928    *  of  Robert,  the  obligor,  from  enforcing  payment  of  the 

3500/.,  the  operation  of  the  statute  being  excluded  by  what 
occurred  in  1844,  there  would  be  assets  in  his  hands  sufficient  to 
satisfy  the  claims  of  the  persons  interested  in  the  bonds.  And  the 
only  question  then  is,  whether  the  Statute  of  Limitations  affords 
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him  a  valid  defence.  That  it  would  be  a  good  defence  at  law, 
there  is  no  doubt ;  but  the  question  is,  whether  it  is  a  valid  defence 
in  equity ;  whether,  considering  the  position  in  which  Robert  the 
obligor  stood  towards  these  cestui  que  trusts,  he  is  not  to  be  treated 
from  the  first  as  a  trustee,  and  liable  to  pay  the  money  in  question, 
as  if  it  had  been  money  held  by  him  on  an  express  trust  for  his 
grandchildren.  If  the  Statute  of  Limitations  presented  an  insu- 
perable bar  both  at  law  and  in  equity  to  the  plaintiff's  demands, 
then,  undoubtedly  the  bill  ought  to  have  been  dismissed.  But  if 
that  was  not  so,  then,  inasmuch  as  in  a  suit  properly  constituted, 
the  same  inquiries  must  have  been  directed  and  prosecuted  in  the 
presence  of  the  same  persons  as  were  parties  in  this  suit,  I  think 
the  decree  below  ought  to  be  sustained. 

On  this  question  as  to  the  operation  of  the  Statute  of  Limita- 
tions, the  House  is  desirous  of  hearing  a  further  argument  by  one 
counsel  on  each  side. 

[Lord  Wensleydalb.  —  My  Lords,  the  appeal  against  this  de- 
cree was  heard  in  the  last  session  of  Parliament,  and  the  subject 
was  very  fully  and  ably  discussed  at  the  bar.  On  the  part  of  the 
appellant,  two  objections  were  urged  against  the  decree.  First, 
that  the  suit  was  improperly  constituted,  and  that  there  was  no 
privity  between  the  plaintiffs  and  the  defendants,  Robert  Burrowes 
the  younger,  and  his  wife  and  children ;  and,,  second,  that  the 
Statute  of  Limitations  was  a  bar  to  this  suit. 

*  On  the  part  of  the  plaintiffs  below,  it  was  answered  that  *  929 
there  were  circumstances  to  take  this  case  out  of  the  ordi- 
nary rules,  and  that  as  to  the  Statute  of  Limitations,  the  doctrine 
in  the  case  of  Burrell  v.  The  Earl  of  Egremont^  applied,  because 
the  trusts  of  the  term  were  trusts  in  favour  of  the  obligees  on  the 
particular  bonds,  and  the  owners  of  the  lands  were  the  obligees ; 
and  that,  therefore,  the  statute  did  not  apply,  as  the  same  persons 
were  to  pay  who  were  to  receive. 

The  main  reliance  of  the  respondents'  learned  counsel  was  on 
the  position  that  the  trusts  of  the  terms  were  trusts  in  favour  of 
the  obligees.  This  position  is  directly  contrary  to  that  held,  and  I 
think  very  properly  held,  by  the  Lord  Chancellor  of  Ireland.  The 
trusts  are,  ^^  forthwith,  and  as  soon  as  conveniently  may  be,"  to 
raise  5000Z.  and  interest,  and  apply  it,  in  the  first  place,  to  pay 

*  7  Beav.  205. 
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1500/.,  part  of  it  to  the  purposes  of  the  marriage  settlement  of 
1767  ;  and,  in  the  next  place,  towards  payment  of  such  judgment, 
and  specialty  debts,  as  were  then  due  and  owing,  by  Robert  Burroves 
the  elder,  in  such  order,  course,  and  procedure  as  Robert  Bur- 
rowes,  his  executors  or  administrators,  might  think  proper ;  and  in 
case  there  should  be  any  redundancy  of  the  said  sum  of  50002., 
after  such  applications  made,  to  pay  the  same  to  the  said  Robert 
Burrowes,  his  executors,  administrators,  or  assigns. 

I  think  the  view  taken  by  the  Lord  Chancellor  of  Ireland  of  this 
provision  is  perfectly  correct.  It  does  not  apply  to  either  of  the 
bonds  in  question,  because  neither  of  them  was  due  and  owing,  that 
is,  payable  at  the  time  the  settlement  was  made,  within'  the  true 
meaning  of  the  words  of  the  clause.  They  were  debts  due  in 
prceaenti  on  the  3d  of  October,  1807,  but  only  payable  tin 
*  930  futuro  ;  and  though  a  release  of  all  *  debts  then  due  would 
have  included  them,  it  is  clear,  from  the  context,  that  those 
bonds  only  were  meant  to  be  provided  for  of  which  immediate  pay- 
ment could  then  be  made,  for  the  trust  is  '^  forthwith,  or  as  soon 
as  conveniently  may  be  "  to  make  the  payment.  Add  to  this,  the 
trust  is  not  for  all  bonds  equally,  but  only  in  such  order,  course,  or 
procedure  as  Robert  Burrowes,  or  his  executor,  &c.  should  thiuk 
proper ;  and  in  case  of  any  redundancy,  after  such  applications,  to 
pay  it  to  Robert  Burrowes,  his  executors,  administrators,  or  as- 
signs. Of  what  was  then  the  amount  of  bond  debts,  I  am  not 
aware  that  we  have  any  evidence  ;  but  no  individual  bond  creditor 
could  be  entitled  to  say  there  was  any  trust  in  his  favour.  He 
must  have  had  an  appointment  from  Robert  Burrowes  the  elder  ; 
and  if  no  such  was  made,  Robert  Burrowes  the  elder  was  entitled 
to  the  benefit  of  the  trust.  In  effect,  it  is  a  trust  for  Robert  Bur- 
rowes the  elder,  and  the  35002.  formed  part  of  his  personal  estate. 
This  point,  therefore,  on  which  the  respondents  mainly  relied,  can- 
not avail  them. 

I  do  not  think  it  is  necessary  to  discuss  the  question,  whether 
the  obligees  of  the  bond,  if  the  trusts  had  been  in  their  favour, 
could  have  enforced  the  trusts  of  the  term,  to  which  they  were  not 
parties,  though  I  do  not  feel  any  difficulty  on  that  question.  It 
was  clearly  a  settlement  for  a  valuable  consideration,  because  Rob- 
ert Burrowes  the  elder  was  a  party  to  the  settlement  in  1807,  and 
gave  a  valuable  consideration  for  the  trust  in  his  favour,  by  settling 
his  own  freehold  estate.     Whether  the  obligees  in  the  bond^if 
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they  had  been  cestuis  que  trust,  could  have  enforced  it  or  not,  it  is 
quite  clear  that  Robert  Burrowes  was  a  party  to  the  contract,  and 
it  being  for  his  benefit,  he  could. 

The  money  thus  secured  is,  therefore,  a  part  of  the  personal 
estate  of  Robert  Burrowes  the  elder ;  and  if  the  sum  secured 
by  the  term  has  not  been  satisfied  (and  it  is  quite  *  clear,  *  931 
80  far  as  appears  from  the  case,  that  it  has  not,  and  it 
was  so  found  by  the  Master),  and  if  the  charge  be  not  barred  by 
the  Statute  of  Limitations  (and  I  think  it  was  not),  and  if  also  the 
right  of  action  on  the  bond  is  not  barred,  a  suit,  properly  instituted, 
might  have  succeeded  in  the  object  of  procuring  a  sale  of  the  term. 

The  ground  on  which  I  think  the  term  is  not  barred  by  the 
statute  is,  that  the  term  constitutes  a  trust  of  lands  within  the 
meaning  of  the  25th  section  of  the  3  &  4  Wm.  4,  c.  27,  as  decided 
in  the  case  of  Young  v.  Lord  Waterpark^  by  the  late  Vice-Chan- 
cellor  of  England,  affirmed  by  Lord  Lyndhurst,^  and  approved  of 
by  Lord  Gottenham  and  the  Lords  Justices,  by  Lord  Granworth 
and  Lord  Justice  Knight  Bruce,  in  the  case  of  Cox  v.  Dolman.^ 
So  long  as  the  trustees  have  a  subsisting  term,  on  which  they 
could  recover  at  law,  the  trust  against  them  could  be  enforced  ; 
and  I  conceive  that  the  term  is  not  barred  as  between  them  and 
the  owner  of  the  land,  as  it  is  in  the  nature  of  a  mortgage,  and 
part  of  the  entire  sum  for  which  the  mortgage  was  given,  viz. 
5000/.  was  paid  in  1844,  viz.  the  1500/.  already  mentioned,  and 
so  the  right  is  saved  by  the  40th  section  of  the  8  &  4  Wm.  4. 

But  for  the  purpose  of  obtaining  this  object  the  present  suit  is 
not  properly  constituted.  It  ought  to  have  been  instituted  against 
the  personal  representative  of  the  deceased  obligor  (Robert  Bur- 
rowes), the  term  being  part  of  his  assets,  and  there  being  no  priv- 
ity between  his  creditors  and  the  trustees  of  the  term,  or  the  owners 
of  the  estate.  The  rule  is  perfectly  well  settled,  as  stated  by  the 
Lord  Ghancellor  of  Ireland  and  the  debtors  to  the  estate  of  the 
debtor  against  whom  the  claim  is  made  (and  the  trustees  of  the 
term  and  the  owner  stand  in  the  same  relative  position) 
*  cannot  be  sued,  either  alone  or  with  the  personal  repre-  *  932 
sentative,  with  certain  exceptions,  collusion,  for  instance, 
between  the  executor  and  the  debtor ;  partnership  between  the  de- 
ceased debtor  and  others,  and  the  consequent  necessity  to  take  the 

^  IS  Sim.  204.  *  2  De  6.,  M.  &  G.  592. 

•  15  Law  J.,  N.  S.,  Ch.  68. 
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accounts.  Neither  of  these  exceptions  is  applicable  to  this  case. 
Fraud  is  not  alleged  nor  proved,  nor  is  there  any  question  as  to 
partnership.  Tliere  may  be  other  cases,  but  I  agree  that  the  cir- 
cumstance of  the  surviving  obligee  in  the  bonds,  his  executor 
being  also  owner  in  succession  of  the  land,  which  was  relied  on  by 
the  Lord  Chancellor  of  Ireland,  interposed  no  difficulty  in  the  way 
of  the  representative  of  Robert  Burrowes  the  elder  enforcing  his 
remedy  against  the  estate.  I  concur,  therefore,  with  my  noble  and 
learned  friend,  that  the  reasons  assigned  by  the  Lord  Chancellor 
of  Ireland  for  holding  the  suit  to  be  properly  constituted  cannot 
be  sustained. 

What  then  is  the  consequence  ?  We  have  certain  parties  before 
us,  and  with  the  materials  which  the  proceedings  afford,  we  ought, 
though  we  may  think  the  decree  incorrect,  to  pronounce  such  a 
decree  as  ought,  upon  those  materials  and  the  substantial  merits  of 
the  case,  to  be  pronounced  between  the  parties.  But  the  question 
remains  whether  the  Statute  of  Limitations  is  a  bar  to  the  right  of 
action  on  the  two  bonds,  by  the  personal  representative  of  ilie  sur- 
viving obligee  against  the  personal  representative  of  the  obligor, 
for  if  so  the  plaintiff  cannot  succeed. 

The  right  accrued  in  1816,  more  than  thirty-two  years  before 
the  filing  of  the  bill.  It  is  not  prevented  from  being  barred  by 
the  circumstance  that  the  party  to  receive  and  the  party  to  pay 
were  at  any  time  the  same,  as  I  have  already  explained. 

It  was  contended,  however,  that  it  was  not  barred  because  Rob- 
ert Burrowes  paid,  up  to  nearly  the  commencement  of  the 
*  933  suit,  the  interest  on  500Z.,  part  of  the  sum  of  1500/.  *  se- 
cured by  the  two  bonds  and  appointed  by  Dean  Gore  to  Mr. 
Sankey  on  his  marriage.  This  point  is  left  in  a  state  of  some  ob- 
scurity. Robert  Burrowes  the  younger,  in  the  same  answer,  relies 
on  the  Statute  of  Limitations,  and  swears  that  no  interest  had  been 
paid  on  the  sum  due  on  the  bonds,  nor  any  acknowledgment  made 
in  writing ;  and  states  that  since  his  father's  death  he  has  paid  in- 
terest on  500Z.,  the  same  having  been  returned  by  his  solicitor  as 
one  of  his  father's  debts,  and  he  tendered,  through  his  solicitor, 
the  500Z.  to  Mr.  Sankey  ;  and  he  states  that  he  paid  interest  on  it, 
as  on  a  debt  due  from  the  father,  believing  it  to  have  been  the 
amount  of  one  of  the  bonds  for  5002.,  which  his  father  had  re- 
ceived as  trustee  under  the  marriage  articles  of  1806.  And  he 
further  declares  his  readiness  to  pay  the  sum  of  5002.  to  Mr. 
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Sankey.  No  other  eyidence  is  offered  on  this  head,  and  I  cannot 
consider  that  the  statement  proves  the  payment  of  interest  on  the 
bond  by  the  party  liable  upon  it,  for  Thomas  Burrowes  was  in  no 
way  liable  upon  it,  and  if  offered  as  proof  that  Thomas  received 
500/.  from  the  personal  representatives  of  the  obligor,  Robert  Bur- 
rowes the  elder,  in  part  payment  of  both  bonds,  so  as  to  take  the 
case  out  of  the  statute  on  the  ground  of  acknowledgment  by  part 
paymept ;  there  is  no  proof  whatever  of  that  payment  having  been 
made  less  than  twenty  yeai*s  before  the  commencement  of  the  suit ; 
and  the  payment  of  any  part  of  the  principal  money  is  negatived 
by  the  finding. 

Tlie  result  therefore  is,  that  the  bond  is  barred  by  the  Statute 
of  Limitations,  the  moneys  secured  by  it  having  been  due  more 
than  twenty  years  before  the  suit,  and  the  claim  not  having  been 
revived  by  constructive  or  real  part  payment  within  that  time. 
And  the  plaintiff  must  be  barred  unless  the  bonds  are  taken 
wholly  out  of  the  operation  of  the  statute  on  a  totally  dif- 
ferent ground,  which  has  occurred  to  *  my  noble  and  *  934 
learned  friend  and  myself,  in  considering  this  case,  and 
which  has  not  been  argued  at  the  bar.  And  that  point  must  be 
discussed  and  settled  before  we  can  pronounce  an  opinion  whether 
the  decretal  order  ought  to  be  affirmed  or  reversed,  and  if  the 
former,  what  its  precise  terms  ought  to  be. 

There  is  no  doubt  that  if  the  money  due  on  the  bonds  had  been 
received  by  the  trustees  they  would  have  been  liable  to  account 
for  the  trust  money,  and  the  Statute  of  Limitations  would  have 
been  no  bar.  It  does  not  apply  to  trusts.  Can  Robert  Burrowes, 
the  obligor,  be  deemed  a  trustee  of  the  moneys  payable  by  him 
under  the  bond,  to  the  obligees,  on  the  ground  that  being  a  party 
to  the  marriage  settlement  he  had  notice  of  the  trust  of  the  bonds, 
and  became  thereby  a  trustee  of  the  moneys  payable  by  himself ; 
or  on  the  ground  that  the  trustees  were  guilty  of  a  breach  of  trust 
by  not  calling  in  the  amount  due  on  them,  and  that  he  is  to  be 
considered  as  joining  them  in  the  breach  of  trust  by  not  paying 
the  moneys?  This  point,  I  believe,  is  new,  and  deserves  to  be 
fully  considered.^ 

^  A  second  argument  by  one  counsel  on  a  side  was  directed.  That  argument 
was  heard  on  the  ISth  of  June  in  the  presence  of  the  Lord  Chancellor  (Lord 
Chelmsford)  and  Lord  St  Leonards,  in  addition  to  Lord  Cranworth  and  Lord 
TVensleydale,  and  instead  of  being  confined  to  the  question  on  the  Statute  of 
Limitations,  was  applied  to  the  whole  case. 
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Sir  It.  Bethell  (Mr.  H.  Palmer  was  with  him)  for  the  appel- 
lants. —  It  is  alleged  here  by  the  respondents  that  though  the 
principal  sums  secured  on  the  bonds  were  not  payable  till  the 
death  of  Robert  Burrowes  the  elder,  still  that  they  were,  in  the 
words  of  the  settlement,  "  debts  now  due  and  owing,"  and 
that  the  money  thus  specially  secured  has   never  been 

*  935   *  raised  and  paid.     On  the  other  hand,  the  appellants  al- 

lege that  no  part  of  these  sums  remains  unpaid,  that  the 
circumstances  which  have  occurred  create  the  strongest  presump- 
tion that  they  have  been  paid,  and  that  consequently  there  is  on 
that  ground  an  answer  to  the  claim  in  equity,  but  that  if  that  pre- 
sumption is  not  allowed,  then  that  the  claim  is  barred*  by  the 
Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  §  40,  and  3  &  4  Vict 
c.  105,  §  32.  This  was  plainly  a  charge  on  the  assets  of  the 
obligor,  which  became  payable  immediately  on  his  death,  and 
ought  to  have  been  paid  by  his  widow  and  representative,  Sophia 
Burrowes.  It  is  clear  from  the  finding  that  the  widow  came  into 
possession  of  a  large  sum  of  money  on  her  husband's  death,  that 
this  bond  debt  was  never  demanded  from  her,  and  tliat  Tliomas 
Burrowes,  who  came  into  possession  of  the  estate,  held  it  free  from 
recognition  of  the  title  of  any  person  claiming  to  have  rights  over 
it  in  the  name  of  his  father.  This  case  is  the  opposite  of  BurreU 
V.  Lord  Egremont^  for  there  the  Statute  of  Limitations  was  held 
not  to  apply,  because  there  was  no  person  who  was  entitled  to  de- 
mand the  payment,  no  person  who  by  the  delay  could  be  induced 
to  suppose  that  the  charge  was  abandoned  or  merged,  and  where 
the  rent  out  of  which  the  interest  ought  to  be  paid  was  receivable 
by  and  belonged  to  the  same  person  who  was  entitled  to  tlie  inter- 
est. In  fact,  there  was  but  one  person  to  make  the  payment,  and 
that  was  the  same  person  who  was  to  receive  it,  and  there  was  but 
one  fund  out  of  which  the  payment  was  to  be  made.  The  reverse 
of  this  state  of  things  is  the  case  here,  and,  therefore,  the  Statute 
of  Limitations  is  applicable.  These  bonds  formed  no  charge  on 
the  estate  at  all.     Thomas  Burrowes  was  the  surviving  obligee 

of  them,  and  all  that  he  was  bound  to  do  was,  if  the  bonds 

*  936    *  had  not  been  paid,  to  call  on  the  personal  representative 

*  of  Robert  Burrowes,  the  elder,  to  pay  them.  That  repre- 
sentative, the  widow,  received  ample  funds  to  discharge  them,  no 
call  was  made  on  her,  and  therefore  arises  the  presumption  that 

^  7  Beav.  205. 
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the  bonds  had  been  satisfied.  There  was  a  schedule  to  the  deed 
of  1838  which  mentions  the  previous  deed  of  October,  1807,  and 
describes  all  the  lands  granted  by  the  foregoing  settlement  as 
being  thereby  subject  to  a  charge  for  portions  for  younger  chil- 
dren, but  that  is  not  sufficient  to  rebut  the  presumption  of  pay- 
ment of  the  bonds,  for  they  are  distinct  from  those  portions.  The 
part  of  the  answer  relied  on  for  the  purpose  of  showing  an  ac- 
knowledgment of  the  debt  by  the  payment  of  interest  merely 
shows  that  the  appellant  without  inquiring  as  to  the  nature  of  the 
demand,  paid  interest  on  a  sum  of  5002.,  which  his  solicitor  in- 
formed him  was  one  of  his  father^s  debts,  but  which  was  not  in  the 
least  degree  identified  as  being  the  sum  of  500/.  secured  by  one  of 
these  bonds. 

As  to  the  constitution  of  the  suit.  Between  the  plaintiffs  and  the 
defendants  there  is  no  privity  whatever.  The  bonds  are  not  payable 
out  of  the  proceeds  of  the  term  of  three  hundred  years,  but  merely 
out  of  the  general  assets  which  belong  to  the  personal  representa- 
tive of  the  obligor,  yet  the  cestui  que  trusts  of  the  bonds  are  made 
plaintiffs  in  equity  against  the  owner  of  the  estate  itself.  The  per- 
sonal representatives  of  Robert  Burrowes  the  elder,  are  the  only 
persons  against  whom  proceedings  to  enforce  payment  of  these 
bonds  can  properly  be  taken.  A  creditor  of  A.  cannot  sue  B.,  his 
representative,  and  C,  his  debtor,  unless  he  can  show  that  B.  and 
G.  are  colluding  to  defeat  his  claim.  There  is  no  evidence  of  such 
collusion  here,  nor  of  any  demand  made,  nor  of  any  facts  which  go 
to  show  the  existence  of  any  claim  on  the  part  of  these  respondents. 

*  Mr.  Bolt  (Mr.  Fleming  was  with  him)  for  the  respon-  *  937 
dents.  —  The  circumstances  of  this  case  do  not  raise,  but  re- 
but presumption  of  payment.  It  cannot  now  be  denied  that  the 
term  still  subsists.  Then  Oox  v.  Dolman  ^  applies,  where  it  was  held 
that  a  term  created  to  secure  certain  annuities,  being  a  subsisting 
term  on  which  the  trustees  might  obtain  possession,  the  annuitant 
was  not  barred  by  a  lapse  of  twenty  years  ;  Young  v.  Lord  Water- 
park^  is  to  the  same  effect,  and  both  are  untouched  by  the  decision 
in  Hunter  v.  Nockolds?  The  words  in  the  settlement  creating  the 
term  for  the  payment  of ''  such  specialty  debts  as  are  now  due  and 
owing  "  are  not  affected  hy  those  which  follow,  and  which  give  R. 

>  2  De  6.,  M.  &  G.  592.  '  1  Macn.  &  G.  640,  1  Hall  &  T.  644. 

*  IS  Sim.  204,  8.  c.  on  appeal,  15  Law  J.,  N.  S.,  Ch.  63. 
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Burrowes  the  elder,  the  power  to  appoint  their  payment  in  what 
manner  he  may  think  prayer.  The  non-exercise  of  a  power  which 
is  coupled  with  a  trust  cannot  affect  the  interests  of  those  who  are 
to  benefit  by  the  trust,  Brovm  v.  Higgs}  The  case  of  Synnot  v. 
SimpBon  ^  is  a  clear  authority  in  favour  of  the  respondents ;  the 
reason  for  not  enforcing  the  trust  there  being,  that  the  provisions 
of  the  deed  merely  constituted  an  arrangement  made  between 
father  and  son  for  the  benefit  of  the  father,  and  did  not  constitute 
a  trust  for  the  creditors.  And  no  question  can  arise  here,  as  it  did 
there,  as  to  revocation,  for  both  the  parties,  in  whom,  it  might 
possibly  perhaps  be  contended,  resided  a  power  of  revocation,  are 
dead.  In  Garrard  v.  Lord  Latiderdah^  the  distinction  was  taken 
between  a  settlement  for  the  mere  payment  of  debts  and  one  which 
embraced  other  purposes ;  and  Kehewich  v.  Manning  ^  shows, 
*  938  that  in  a  case  like  this  notice  *  of  the  trusts  is  not  necessary. 
And  such  a  trust  cannot  be  revoked,  for  though,  as  shown 
by  Lord  St.  Leonards  in  Synnot  v.  Simpnon^  a  trust  for  mere  pay- 
ment of  money  to  creditors  may  be  revoked  ;  it  cannot  be  so  where 
it  has  been  created  for  other  purposes,  though  even  where  it 
is  created  for  the  benefit  of  creditors,  if  they  have  acted  on  the 
faith  of  it  their  rights  are  sacred.  In  this  case,  Thomas  Burrowes 
was  a  creditor  at  law  as  obligee  of  the  bond,  but  he  was  likewise  a 
trustee  and  a  party  to  the  settlement.  It  is  impossible  to  say  that 
he  had  not  notice,  or  that  he  can  escape  from  the  result  of  notice; 
and  the  evidence  of  Mr.  Henry  Cottingham  shows  that  he,  on  be- 
half of  Mr.  Gore,  received  interest  on  the  1500/.  during  the  life  of 
Thomas  Burrowes  from  a  person  named  Tatlow,  who  was  the  agent 
of  T.  Burrowes. 

[Loud  Wensleydale.  —  Tlie  statement  is,  that  the  witness  re- 
ceived the  interest  from  1820,  and  that  such  receipt  ^^  continued 
for  many  years,"  but  there  is  no  statement  that  it  continued  within 
twenty  years  before  the  suit  commenced.] 

That  may  be,  but  the  evidence  shows  that  the  deed  was  acted  on 
by  all  parties  as  a  trust ;  and  then  it  is  not  likely  that  Thomas 
Burrowes,  who  thus  in  one  character  paid  the  interest  which  was 
due  to  him  in  another,  namely,  as  a  trustee,  would  sue  the  mere 
debtor  at  law.    The  bonds  themselves  describe  T.  Burrowes  and 

>  S  Yes.  570.  *  3  Sim.  1,  2  Rus.  &  M.  451. 

•  5  H.  L.  CaB.  121.  *  1  De  G.,  M.  &  G.  176. 

*  5  H.  L.  Gas.  121,  per  Lord  St  Leonards,  U5. 
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J.  H.  Gottingham  as  ^'  trustees  named  in  the  marriage  settlement, 
bearing  even  date  herewith  " ;  and  the  condition  of  the  bonds  is 
for  payment  of  the  money  to  "  the  above-named  T.  Burro wes  and 
J.  H.  Gottingham  "  ;  and  the  character  of  an  express  trust  is  thus 
stamped  on  die  transaction.  That  trust  cannot  be  weakened  be- 
cause the  additional  power  is  possessed  by  the  trustees  to  sue  on 
the  bonds  in  a  Gourt  of  law.  The  Statute  of  Limitations 
does  not  apply  to  an  express  trust,  *  Wych  v.  The  Hast  India  *  939 
Compant/;^  so  that  though  a  trustee  may  allow  himself  to 
be  barred  from  suing  a  third  person,  he  will  still  continue  liable  to 
his  cestui  que  trust.  But  even  if  this  claim  should  be  barred  as  to 
the  general  assets  of  R.  Burrowes  the  elder  (which  is  not  ad- 
mitted), it  is  not  barred  as  to  his  special  assets,  and  the  trusts  of 
the  term  still  subsisting  will  furnish  those  assets. 

As  to  the  form  of  the  suit,  it  is  clear  that  the  circumstances  of 
this  case,  the  particular  situation  of  some  of  the  parties,  and  the 
circuity  and  multiplicity  of  legal  proceedings  which  would  have 
arisen  had  any  other  suit  been  instituted,  render  this  suit,  which 
has  brought  before  the  Gourt  all  the  parties  really  interested,  quite 
justifiable. 

Sir  R,  Bethell^  in  reply.  —  There  are  two  propositions  in  this 
case  on  which  the  appellants  rely  :  first,  that  since  the  3  &  4  Vict. 
105,  §  32,  no  action  can  be  maintained  on  these  bonds  against 
the  personal  representative  of  the  obligor.  Secondly,  that  no  suit 
or  proceeding  can  be  maintained  by  the  trustees  of  the  term  of 
three  hundred  years  against  the  inheritor  of  the  estate  to  raise  the 
residue  of  the  5000Z.  Young  v.  Lord  Waterpark  has  nothing  to 
do  with  the  case ;  there  is  no  doubt  that  as  between  trustees  and 
cestui  que  trusts  the  Statute  of  Limitations  would  not  run  ;  then 
these  are  not  the  parties  before  the  Gourt ;  and  the  term  is  useless 
as  against  the  inheritance.  The  terms  of  the  40th  section  of  the 
3  ife  4  Wm.  4,  c.  27,  certainly  embrace  a  case  like  the  present ;  so 
that  if  this  was  a  charge  on  the  laud,  delay  is  now  an  answer  to 
its  enforcement.  The  part  payment  here  relied  on  will  not  take 
the  case  out  of  the  operation  of  the  statute,  for  to  do  that  it 
must  be  a  part  payment  '^  by  the  person  by  whom  the  same 
is  payable  to  the  person  entitled  *  thereto,"  and  it  must  be  *  940 
"  of  the  principal  money,  or  the  interest  thereon."    Here 

^  Lewin  on  Trusts,  721. 
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the  evidence  gives  the  payment  no  distinct  character,  so  as  to  bring 
it  within  the  words  of  the  statute.  It  is  merely  a  payment  by  this 
appellant  of  interest  on  some  debt  of  his  father ;  but  it  is  not 
shown  to  be  the  debt  claimed  as  due  on  these  bonds.  The  interests 
in  respect  of  the  1500Z.  and  the  85001.  were  not  identical,  but  dif- 
ferent. The  power  to  raise  money  by  virtue  of  the  term  is  there- 
fore gone,  for  as  the  6000Z.  were  to  be  raised  for  two  diflFerent  pur- 
poses, the  payment  of  part,  applicable  to  one  of  these  purposes 
(notwithstanding  that  the  whole  might  be  recoverable  under  one 
covenant),  would  not  be  payment  preventing  the  application  of  the 
statute  as  to  the  other  part  which  was  applicable  to  a  different  pur- 
pose. The  bonds  were  payable  out  of  the  personal  assets  of  the 
obligor,  and  were  recoverable  by  action ;  payment  should  have 
been  enforced  against  his  widow,  who  possessed  herself  of  his  per- 
sonal assets  to  an  amount  far  more  than  was  required  to  satisfy 
these  bonds.  It  must  be  presumed  that  that  was  done.  The  pro- 
visions of  the  English  Statute,  3  &  4  Wm.  4,  c.  42,  §  3,  have  been 
adopted  in  the  3  &  4  Vict.  c.  105  (which  relates  to  Ireland),  and 
by  which  it  is  enacted  that "  all  actions  of  debt  upon  any  bond, 
&c.  that  shall  be  brought  after  this  Act  shall  commence,  shall  be 
sued  within  twenty  years  after  the  cause  of  such  action,  but  not 
after."  The  creditors  on  these  bonds  are  therefore  barred ;  for 
they  are  not  entitled  to  a  charge  on  the  term,  but  are  mere  bond 
creditors  of  R.  Burrowes  the  elder,  and  their  right  is  barred  by 
the  statute. 

1858.    June  II. 

The  Lord  Chancellor  (Lord  Chelmsford),  after  very  fiilly 
stating  the  facts,  said  :  On  the  appeal  before  your  Lordships,  the 
principal  questions  raised  appear  to  be :  first,  whether  tlie  demand 
upon  the  bonds  was  or  was  not  barred  by  the  Statute  of 
*  941  *  Limitations,  8  4  4  Wm.  4,  c.  27,  §  40.  Second,  whether 
any  charge  was  created  in  respect  of  them  on  the  trust 
term  of  three  hundred  vears  in  the  settlement  of  1807  ;  and  if  so, 
whether  that  term  must  not  be  presumed  to  have  been  satisfied. 
Third,  whether  the  suit  was  rightly  instituted  in  respect  of  the 
parties  to  it. 

Upon  the  first  question  as  to  the  Statute  of  Limitations,  there 
can  be  no  doubt  that  if  the  bonds  are  to  be  regarded  as  merely 
creating  the  relation  of  obligor  and  obligee  at  law,  Robert  Bur- 
rowes the  obligor  having  died  in  1816,  the  time  had  long  run 
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against  the  claim  before  the  institution  of  the  suit  in  1848.  But 
it  is  contended  that  Robert  Burrowes  was  not  merely  an  obh'gor 
liable  at  law  upon  these  bonds,  but  from  the  circumstances  with 
which  thej  were  connected,  he  was  in  the  situation  of  a  trustee  in 
respect  of  the  money  which  they  represented.  On  the  treaty  for 
the  marriage  of  his  daughter  with  the  Reverend  Mr.  Gore,  Robert 
Burrowes  agreed  to  give  2000/.  as  a  marriage  portion ;  5002.,  part 
of  the  said  sum  of  2000/.,  to  be  paid  immediately  after  the  solem- 
nization of  the  marriage,  and  the  sum  of  1500/.,  being  the  residue 
of  the  sum  of  2000/.,  was  to  be  secured  in  the  manner  already 
stated. 

The  bonds  were  given  to  Thomas  Burrowes  and  Gottingham 
expressly  as  the  trustees  named  in  the  marriage  settlement. 
Robert  Burrowes  wjs  a  party  to  the  settlement  by  which  this 
money  was  settled  upon  his  daughter  and  Gore,  and  upon  their 
children.  The  bonds  entered  into  and  formed  part  of  the  settle- 
ment, and  they  may  be  regarded  only  as  the  machinery  by  which 
Robert  Burrowes  was  to  perform  his  part  of  the  marriage  con- 
tract, by  providing  a  sum  of  money  to  be  settled  upon  his  daughter 
and  her  husband,  and  upon  their  children.  To  show  his  sense  of 
the  obligation  which  he  had  incurred  to  provide  this  portion 
for  his  daughter  and  her  husband,  by  his  will  dated  *  in  *  912 
November,  1807,  he  says :  "  My  reason  for  not  limiting  and 
appointing  larger  parts  and  proportions  of  the  said  sum  of  1500/. 
unto  and  for  my  said  married  daughters  is,  because  on  their  re- 
spective marriages  I  paid  and  secured  to  each  of  them  and  their 
respective  husbands  a  portion  or  fortune  of  two  thousand  pounds 
sterling." 

Now  if  a  trust  in  respect  of  the  1600/.  secured  by  the  bonds  was 
created  by  the  settlement  of  1806,  it  is  immaterial  whether  the 
remedy  upon  the  bonds  themselves  was  barred  by  the  Statute  of 
Limitations,  because  the  cestui  que  trusts  would  have  had  the 
double  right  either  to  enforce  their  claim  at  law  through  the 
bonds,  or  to  institute  a  suit  to  obtain  relief  in  equity  against  any 
estate  of  Robert  Burrowes  the  obligor.  There  is  even  some  doubt 
whether  the  Statute  of  Limitations  was  not  saved  by  payment  of 
interest  upon  the  bonds  after  the  death  of  Robert  Burrowes  the 
obligor.  But  the  evidence  upon  that  subject  is  not  sufficiently 
clear  as  to  the  period  down  to  which  this  interest  was  paid  to 
render  it  safe  to  rely  upon  it. 
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But  it  must  be  remarked  that  the  objection  of  the  Statute  of 
Limitations  is  not  raised  hj  any  party  who  is  entitled  to  take 
advantage  of  it.  Robert  Burrowes,  the  appellant,  by  his  answer 
says :  ^^  After  the  most  diligent  inquiry  he  has  been  able  to  make, 
he  cannot  discover  that  the  existence  of  the  said  bonds  was  ever 
recognised  as  against  the  said  estates  or  any  part  of  them  during 
the  last  thirty  years."  This  may  be  taken  to  be  a  sufficient  ref- 
erence to  the  Statute  of  Limitations  to  have  entitled  him  to  insist 
upon  that  defence,  but  he  was  not  the  representative  of  the  obligor 
but  of  the  obligee,  and  could  only  be  admitted  to  protect  himself 
by  the  statute  if  the  bonds  had  been  a  charge  upon  his  estate.  It 
is  alleged  by  the  respondents  that  this  was  the  case,  and  that  what- 
ever may  have  been  the  nature  of  the  original  relation  in 
*  943  which  the  parties  stood  to  each  other/ by  the  transactions 
of  the  bonds  and  the  settlement  of  1806,  and  by  the  subse- 
quent settlement  of  1807,  and  the  creation  of  the  trust  term  of 
three  hundred  years,  the  parties  beneficially  interested  became 
entitled  to  a  charge  upon  the  property  which  they  could  enforce 
by  their  suit.  I  have  a  very  strong  impression  that  it  was  the  in- 
tention of  Robert  Burrowes  to  provide  for  the  payment  of  the 
specialty  debts  which  he  had  contracted  the  year  before  by  means 
of  this  trust  term ;  and  if  judgment  had  been  entered  up  on  the 
warrants  of  attorney,  perhaps  the  bond  on  which  interest  was  pay- 
able from  the  date  might,  without  straining  the  meaning,  have 
been  brought  within  the  words  which  he  used.  Yet  I  agree  that, 
judgments  not  having  been  entered  up,  these  bonds  do  not  come 
within  the  description  of  "  specialty  debts  now  due  and  owing," 
and,  therefore,  are  not  a  charge  upon  the  term. 

But  it  is  quite  clear  that  the  3500Z.,  part  of  the  6000/.  to  be 
raised  under  the  trusts  of  the  term,  formed  part  of  the  personal 
assets  of  Robert  Burrowes.  It  was  argued  on  the  part  of  the 
appellants  that  it  must  be  presumed  that  this  sum  of  3500/.  had 
been  discharged,  as  no  notice  had  been  taken  of  it  for  more  than 
twenty  years,  and  as  Robert  Burrowes  by  his  will  mentions  tlie 
1500Z.  for  the  portions  of  his  daughters  in  his  marriage  settlement 
of  1767,  and  also  the  3000Z.  which  he  had  the  power  of  apportion- 
ing by  the  settlement  of  1807,  and  says  nothing  of  the  3500/.,  die 
residue  of  the  6000/.  Very  little  stress,  however,  can  be  laid 
upon  the  will  as  affording  a  presumption  that  the  3600/.  had  been 
paid,  as  the  will  is  made  only  a  month  after  the  settlement  of 
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1807.  The  silence  as  to  this  sum  down  to  1836  may  have  been 
occasioned  by  the  fact  of  Thomas  Burrowes,  who  was  in  possession 
of  the  estates,  and  liable,  therefore,  to  have  the  35002.  raised 
against  him,  being  also  the  obligee  in  the  bond,  and  enti- 
tled out  of  *that  sum,  as  part  of  the  estate  of  Robert  *944 
Burrowes,  to  pay  himself,  or  to  be  paid,  the  15002.  And 
the  Master  expressly  finds  that  the  residue  of  the  said  sum  of 
5000Z.  is  still  unraised. 

If,  then,  there  was  a  trust  originally  created,  and  there  is  a 
sum  still  to  be  raised  out  of  the  three  hundred  years'  term, 
and  the  proper  parties  are  before  the  Court,  the  decree  can  be 
supported. 

The  only  question  which  remains  is  as  to  the  constitution  of  the 
suit.  Now  this  is  very  much  blended  with  the  former  questions. 
If  the  only  liability  was  upon  the  bonds,  then  there  would  be  no 
privity  between  the  obligor  and  the  cestui  que  trusts  of  those  bonds. 
The  case  is  considerably  embarrassed  by  the  double  relation  in 
which  Robert  Burrowes,  the  appellant,  stands  as  obligee  and  trus- 
tee, and  also  as  owner  of  the  estate.  The  proper  proceeding 
would  have  been  for  the  trustee  to  sue  Mrs.  Gaulfield,  the  owner 
of  the  three  hundred  years'  term,  to  compel  her  to  raise  the  3500/. 
out  of  the  estate,  and  then  to  apply  it  in  satisfaction  of  the  claims 
of  the  cestui  que  trusts.  But  the  position  of  Robert  Burrowes 
creates  a  difiiculty  in  the  way  of  this  proceeding  ;  and  as  the  ques- 
tion appears  ultimately  to  resolve  itself  into  one  of  trust,  in  which 
the  respondents  are  the  only  parties  really  interested,  the  Lord 
Chancellor  was  right  in  saying  that  the  special  circumstances  took 
the  case  out  of  the  ordinary  rules  as  to  parties ;  and  as  the  re- 
spondents are  entitled  to  the  trust  fund,  and  all  persons  are  before 
the  Court  who  could  be  interested  in  the  result  of  the  decree,  I 
think  the  technical  objection  as  to  the  constitution  of  the  suit 
must  fail,  and  that  the  decree  and  the  decretal  order  of  the  Lord 
Chancellor  are  substantially  correct,  and  I  submit  to  your  Lord- 
ships that  they  ought  to  be  affirmed. 

*  Lord  Cranworth.  —  My  Lords,  I  have  already  troubled    *  945 
your  Lordships  at  some  length  in  stating  my  view  of  this 
case  upon  all  the  points  except  one,  namely,  how  far  the  Statute 
of  Limitations  did  or  did  not  present  an  insuperable  bar  to  the 
claim  of  the  plaintiffs.     I  stated  on  the  former  occasion,  in  concur- 
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rence  with  what  has  now  fallen  from  my  noble  and  learned  friend, 
that  I  thought  it  was  clear  that  the  term  of  three  hundred  years 
was  still  a  subsisting  term,  available  for  the  purpose  of  raising  so 
much  of  the  sura  of  6000Z.,  secured  by  virtue  of  that  term  by  the 
settlement  of  1807,  as  had  not  been  already  raised,  and  that  the 
Statute  of  Limitations  presented  no  bar  to  the  raising  of  that 
residue.  In  the  argument  which  took  place  subsequently  to  my 
delivering  that  opinion,  the  question  was  raised,  whether  all  power 
of  raising  money  by  virtue  of  that  term  was  not  gone,  because  the 
sum  of  1500/.  was  to  be  taken,  as  it  were,  as  a  separate  charge, 
and  that  what  remained  was  a  different  charge,  and  that,  in 
respect  of  that,  the  statute  would  present  a  bar.  But  in  my 
opinion  that  argument  cannot  be  sustained,  because  the  trust  of 
the  term  was,  that  the  trustees  of  the  term  should  raise  one  sum 
of  5000?.  The  mode  in  which  they  were  to  appropriate  it  was  a 
matter  between  them  and  those  who  were  beneficially  entitled. 
Now,  they  did  raise  1500/.,  part  of  the  sum  of  5000/.,  in  1844, 
long  before  the  Statute  of  Limitations  could  begin  to  operate,  and 
I  think  that  clearly  kept  alive  their  right  to  raise  the  residue.  I 
so  expressed  myself  on  the  former  occasion,  and  I  only  advert  to 
it  again  for  the  purpose  of  showing  that  I  have  not  been  inatten- 
tive to  the  argument  which  has  been  offered,  and  which  has  failed 
to  convince  me  that  I  took  an  erroneous  view  of  the  subject. 
I    should    also    add,   that    upon    that    occasion    I    expressed 

my  opinion,  that  the  constitution  of  the  suit  afforded  no 
*  946    *  objection  to  the  decree.     I  stated,  and  I  am  inclined  to 

adhere  to  that,  that  in  my  opinion  the  suit  was  not  in  its 
origin  properly  constituted.  But  I  pointed  out,  that  if  it  had 
been  in  the  strictest  way  properly  constituted,  if  it  had  originally 
been  commenced  as  a  suit  merely  against  the  representative  of  the 
surviving  trustee,  that  must  have  led  to  a  procieeding  by  him  to 
raise  this  money ;  and  again,  that  must  have  led  to  a  suit  being 
instituted  to  bring  in  all  the  same  persons  who  are  now  parties 
before  the  Court.  There  would  have  been  two  suits  instead  of  one, 
but  the  result  must  have  been  exactly  the  same.  And  inasmuch 
as  no  objection  was  made  in  the  first  instance  to  the  original 
decree,  and  as  the  inquiries  were  all  permitted  to  go  on  in  the 
Master's  office  (no  doubt  at  great  expense),  and  as  the  same  result 
has  been  arrived  at  as  would  have  been  reached  in  a  suit  properly 
constituted,  and  without  additional  expense,  I  do  not  think  your 
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Lordships  ought  to  interfere,  merely  because  it  has  been  arrived 
at  in  a  way  not  strictly  conformable  to  the  practice  of  the  Court. 
I  have  assumed  it  to  be  not  strictly  conformable  to  the  practice  of 
the  Court,  but  I  think  in  the  course  of  the  argument  my  noble 
and  learned  friend,  whose  experience  on  this  subject  is  greater, 
perliaps,  than  that  of  any  other  living  man,  seemed  to  doubt 
whether  it  was  improperly  constituted.  *But  that  does  not  seem  to 
be  at  all  material.  If  it  was  properly  constituted,  then  cadit 
qucB8tio.  If  it  was  improperly  constituted,  still,  eventually,  all  the 
same  persons  have  been  brought  in  as  parties  to  the  litigation,  and 
the  same  results  have  been  arrived  at  as  if  it  had  been  strictly 
regular. 

The  result  of  all  that  is,  that  the  personal  representative  of 
Robert  Burrowcs  is  now  entitled  to  the  3500/.  Then  arises  the 
only  question  which  we  have  now  to  consider,  upon  which  I  gave 
no  opinion  upon  the  former  occasion  ;  namely,  whether  that 
being  so,  —  inasmuch  as  the  obligees  in  *  the  bonds  could  *  947 
not  sue  the  personal  representative  of  Robert  upon  those 
bonds,  because  to  such  a  suit  the  Statute  of  Limitations  would 
have  presented  an  insuperable  bar,  —  whether,  I  say,  the  present 
plaintiffs,  the  cestui  que  trusts^  are  equally  barred.  I  have  formed 
a  strong  opinion,  and  have  entertained  it  throughout,  that  they  are 
not,  and  for  this  reason :  I  think  that,  from  the  beginning,  Robert 
Burrowes,  the  father  of  Mrs.  Gore,  was  liable  to  be  treated  in  the 
contemplation  of  a  Court  of  equity  as  a  trustee.  A  trustee  for 
whom?  For  all  the  persons  beneficially  interested  under  the 
settlement  in  their  successive  order  ;  that  is,  a  trustee  for  Mr.  and 
Mrs.  Gore  during  their  lives,  and  afterwards  for  the  children  of 
the  marriage,  who  are  always,  in  a  Court  of  equity,  treated  as 
purchasers  for  value.  The  question  is,  whether  I  am  right  in 
that,  that  the  father  was  from  the  first  to  be  dealt  with  as  a  trustee 
of  this  money.  I  came  to  the  conclusion  that  he  was,  upon  several 
grounds.  In  the  first  place  he  begins  by  stating  in  the  marriage 
settlement,  —  which  (if  that  is  material)  seems  to  have  been  ex- 
ecuted before  the  bonds,  —  he  begins,  I  say,  by  stating,  what  no 
doubt  had  been  agreed  to  before  the  settlement  was  executed,  that 
he  had  agreed  to  give  20007.  (we  will  call  it  16002.,  because  the 
sum  of  500/.  was  paid  at  the  time  of  the  marriage)  as  a  portion 
for  his  daughter,  to  be  settled  in  the  mode  he  mentioned.  And 
then  he  agrees,  in  order  to  secure  the  1500/.,  to  give  two  bonds, 
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one  for  lOOOZ.  and  one  for  500/.,  there  being  different  times  at 
which  interest  is  to  become  payable  upon  those  two  sums. 

Let  us,  then,  go  by  steps.     Suppose  he  had  simply  agreed  that 

he  would  give  15002.  to  be  so  settled  as  a  portion,  he  would  then 

have  been  dealt  with  as  a  trustee,  because,  if  a  person  agrees  to 

give  a  sum  of  money  as  an  inducement  to  another  to  marry 

*  948    his  daughter,  and  that  marriage  takes  *  place,  in  that  case 

the  parent  who  so  agrees  to  give  the  money  is  considered  as 
holding  the  money  upon  trust.  Is,  then,  that  varied  by  the  cir- 
cumstance that  he  agrees  to  secure  it  by  bond  ?  Suppose  he  had 
never  given  that  bond,  still  he  would  clearly  have  been  a  trustee, 
or  subject  to  the  liabilities  of  a  trustee.  How  is  his  liability  altered 
by  his  giving  a  bond  ?  That  gives  an  additional,  and,  in  ordinary 
cases,  a  more  easy  remedy  for  the  recovery  of  the  money  ;  but  still 
he  cannot  absolve  himself  from  his  liability  as  trustee.  The  pur- 
chasers under  the  marriage  contract  are  entitled  to  say,  "  Till  you 
have  paid  the  money,  you  have  not  discharged  yourself  of  your 
trust." 

Now,  supposing  the  trustees  had  not  been  named,  and  that  it 
was  simply  an  agreement  that  he  would  give  bonds  to  trustees,  that 
would  have  made  no  difference.  The  trustees  have  here  executed 
the  settlement.  But,  suppose  they  had  not  executed  the  settle- 
ment, and  that  they  had  repudiated  the  trust  altogether,  could  the 
father  have  got  rid  of  his  liability,  because  there  were  no  trustees  ? 
It  is  clear,  upon  familiar  principles  of  equity,  that  he  could  not 
liave  been  heard  to  set  up  such  a  defence.  So  again,  suppose  he 
had  paid  the  money,  and  had  borrowed  it  again,  could  there  be 
any  doubt  that  he  would  have  been  liable  as  a  trustee?  He  would 
have  got  the  money  into  his  own  hands.  In  short,  can  any  thing 
absolve  the  father  except  the  paying  of  the  money  ?  If  so,  the 
agreement  to  give  bonds  would  put  the  father  in  a  different  posi- 
tion from  what  he  would  have  been  in  if  there  had  been  no  such 
agreement.  If  there  had  been  no  such  agreement  to  give  bonds, 
he  would  have  been  directly  responsible  for  the  money  ;  as  he  did, 
according  to  the  terms  of  the  settlement,  agree  to  secure  tlie  money 
by  bonds,  it  would  have  been  a  good  payment  on  his  part,  even 

against  the  cestui  que  trusty  if  he  had  paid  the  money  to  the 

*  949    trustees.     But  *  that  appears  to  me  to  be  the  only  mode  in 

which  an  agreement  to  secure  the  money  by  bonds  affects 
the  question. 

[724] 


BURROWES  V.  GORE.  *949 

My  Lords,  that  being  so,  I  shall  not  trouble  your  Lordships  by 
going  over  again  that  which  I  stated  at  some  length  when  the  mat- 
ter was  formerly  before  the  House,  more  especially  after  the  full 
manner  in  which  my  noble  and  learned  friend  has  restated,  or 
rather  stated  afresh,  the  case,  for  he  was  not  present  at  the  argu- 
ment upon  the  former  occasion.  I  then  explained  the  view  which 
I  took  upon  all  the  other  points  of  the  case,  except  this  with  re- 
gard to  the  Statute  of  Limitations.  As  regards  the  Statute  of 
Limitations,  that  defence  is,  in  my  opinion,  inapplicable,  because 
though  the  money  was  secured  by  bonds,  that  was  only  an  ad- 
ditional mode  of  securing  the  discharge  of  what  I  consider  to  have 
been  a  trust,  which  trust  is  not  discharged  until  the  person  who 
enters  into  the  obligation,  and  who  is  in  the  nature  of  a  trustee, 
has  discharged  it  by  the  actual  payment  of  the  money.  And  there 
can  be  no  doubt  that  no  other  legal  defence  could  be  suggested  as 
an  answer  excepting  the  Statute  of  Limitations.  A  release  would 
have  been  just  as  good  a  defence  if  it  had  been  executed  the  day 
after  the  bonds  had  been  entered  into  ;  so  accord  or  satisfaction,  or 
many  other  legal  defences,  might  have  been  perfectly  good  dis- 
charges at  law,  but  no  one  would  have  contended  that  any  one  of 
those  would  have  been  applicable  in  equity.  And  the  Statute  of 
Limitations  is  inapplicable,  exactly  upon  the  same  ground,  because 
the  person  who  was  to  pay  the  money  to  the  trustees  was  liable  for 
something  beyond  his  mere  legal  obligation,  and  that  something 
beyond  can  only  be  got  rid  of  by  actual  payment  of  the  money. 

*  Lord  St.  Leonards.  —  My  Lords,  this  case  certainly,  as  *  950 
my  noble  and  learned  friend  has  stated,  involves  very  nice 
questions  of  law.  The  bonds  upon  which  the  claims  are  founded 
expressly  state  that  the  obligees  are  trustees,  and  therefore  if  the 
case  had  rested  upon  that,  without  the  settlement,  certainly  in  a 
Court  of  equity  it  would  have  amounted  to  an  agreement  by  the 
father  to  make  a  settlement. 

The  case  of  Logan  v.  Wienholtj  which  was  in  this  House,^  went 
to  a  very  considerable  extent,  but  not  beyond  the  principle  of 
equity  applicable  to  it.  The  bond  there,  I  think,  was  given  upon 
the  marriage  of  a  niece,  in  a  penalty  of  4000Z.  to  secure  a  sum  to 
the  niece  equal  to  whatever  the  obligor  should  leave  to  any  other 
person.    In  the  result,  the  sum  payable  under  that  agreement 

^  1  Clark  &  F.  611. 
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amounted  to  a  very  large  sum  indeed,  greatly  exceeding  the  amount 
of  the  penalty,  and  there  it  was  insisted  that  the  bond  was  the 
measure  of  the  obligation,  and  that  no  more  than  4000Z.  could  be 
recovered.  But  this  House  held,  adopting  the  opinion  of  Lord 
Eldon,  that  there  was  an  agreement  made  by  the  bond,  and  that 
the  bond  was  merely  a  mode  of  securing  the  agreement  or  contract 
of  marriage  to  settle  that  particular  sum,  and  that  therefore  the 
whole  sum  was  recoverable. 

Now  we  are  not  called  upon  here  to  consider  that  point,  because 
the  settlement  which  followed  the  bonds  expressly  states  the  father's 
agreement.  My  noble  and  learned  friend  near  me  thinks  that  the 
settlement  was  before  the  bonds,  but  I  rather  think  they  are  con- 
temporaneous, they  are  one  transaction  ;  and  it  is  diBficult 
*  951  to  say  which  was  *  first  and  which  was  last ;  the  agreement 
here  is  expressly  stated  to  be  to  provide  a  marriage  portion 
for  the  daughter. 

Now  I  confess,  with  very  great  submission  to  my  noble  and 
learned  friend,  that  I  have  some  doubt  about  the  relation  which 
was  imposed  upon  the  obligor.  I  am  not  prepared  to  say  that,  in 
my  opinion,  it  constituted  the  father  a  trustee.  It  is  rather  dif- 
ficult to  say  how  he  is  to  be  a  trustee  of  his  own  property.  If  ho 
had  agreed  to  give  his  own  estate,  or  any  tangible  thing  that  was 
actually  marked  out,  then  of  course  he  would  have  become  a 
trustee,  because  he  would  have  agreed  to  give  and  settle  that 
identical  property ;  but  if  he  agrees  to  pay  a  sum  of  money  out  of 
his  general  assets,  I  do  not  see  how  that  can  constitute  him  a  trus- 
tee to  bind  him  in  all  respects  in  that  relation.  But  it  does  bind 
him  to  this  extent,  it  binds  him  as  entering  into  a  contract  to  be 
performed,  regardless  of  the  particular  obligation  given  to  secure 
it.  Then,  what  may  be  the  effect  of  the  Statute  of  Limitations  or 
any  other  statute  upon  that  relation,  is  rather  a  distinct  question 
from  that  which  we  should  have  to  consider  if  you  established  that 
the  father,  from  the  moment  of  the  execution  of  the  bond,  is  a 
trustee  of  a  particular  portion  of  his  own  property  for  the  daughter 
and  her  husband  and  children.  But  I  do  not  myself  consider  tliat 
it  is  necessary  for  your  Lordships  to  establish  that  point  in  order 
to  decide  this  case.  The  bonds  were  to  be  accompanied  by  judg- 
ments, and  warrants  of  attorney  were  given  to  two  attorneys  to 
enter  up  judgment  in  the  next  term,  or  any  other  term,  to  secure 
the  moneys ;  and  Thomas  Burrowes,  the  son  of  Robert,  the  obligor, 
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and  subsequently  his  personal  representative,  and  the  father  of 
Robert,  the  grandson  (who  is  now  the  appellant  and  his  father's 
representative),  was  co-trustee  with  Gottingham  in  these  bonds, 
and  survived  that  person. 

*  It  is  said  that  we  have  no  proof  that  there  was  any  *  952 
judgment  entered  up  upon  either  of  those  bonds.  It  was  a 
breach  of  trust  clearly  and  undeniably  on  the  part  of  the  obligees 
not  to  enter  up  judgment.  It  is  a  breach  of  trust  which  Robert 
Burrowes  and  his  representative  never  can  take  advantage  of. 
Therefore  in  a  Court  of  equity  it  is  perfectly  clear  to  my  apprehen- 
sion that  these  must  be  treated  as  judgment  debts  of  the  father's, 
v^hich  would  have  been  regularly  made  judgment  debts  if  there 
had  not  been  a  breach  of  trust  on  the  part  of  the  trustees,  who 
ought  to  have  entered  up  the  judgment.  Nothing  can  be  more 
clear  than  that  Tliomas,  and  his  representatives,  would  be  answer- 
able for  a  breach  of  trust  if  any  damage  was  sustained  in  conse- 
quence of  their  not  entering  up  jiidgment. 

The  settlement  of  these  moneys  contains  some  provisions  which 
are  of  considerable  importance  in  relation  to  the  decision 'of  this 
case.  In  the  settlement,  after  reciting  the  agreement  to  settle  the 
portion,  and  so  on,  and  settling  it,  there  is  this  clause:  ^' And  it  is 
also  further  declared  and  agreed  upon  by  and  between  the  parties 
to  these  presents,  and  it  is  the  true  intent  and  meaning  thereof, 
tliat  in  case  it  shall  be  advisable  in  the  said  trustees,  after  the 
death  of  the  said  Robert  Burrowes,  to  call  in  said  two  sums  here- 
inafter mentioned,  the  said  Thomas  Burrowes  and  the  said  James 
Henry  Gottingham,  or  the  survivor  of  them,"  (and  so  on),  "  shall 
lay  out  the  same  upon  and  subject  to  the  trusts  aforesaid  on  such 
security  or  securities  as  the  said  George  Gore  and  Anne  Burrowes 
shall  direct,  appoint,  and  approve  of."  And  at  the  end  of  the 
settlement  you  find  a  very  singular  provision  :  ^'  It  is  agreed  upon 
by  and  between  all  the  parties  to  these  presents  that  they,  the  said 
George  Gore  and  Robert  Burrowes,  their  executors,"  (and 
*  so  on),  "  will  at  all  times  hereafter  when  thereunto  after-  *  953 
wards  required  by  the  said  Thomas  Burrowes  and  James 
Henry  Gottingham,  or  the  survivor  of  them,"  (and  so  on),  "  do 
and  execute  any  further  and  other  act  and  acts,  thing  and  things, 
deed  and  deeds,  conveyances  and  assurances  in  the  law  as  shall  be 
necessary  for  the  purpose  of  conveying  and  carrying  the  provisions 
and  stipulations  aforesaid  into  effect." 
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These  two  provisions  satisfy  me  of  two  things.  First  of  all, 
that  the  securities  bj  the  bonds  and  the  intended  judgments  were 
considered  as  permanent  securities  upon  the  estate  of  Robert 
Burrowes.  We  all  know  that  at  that  period,  and,  indeed,  at  a 
much  later  period,  it  was  one  of  the  great  peculiarities  in  Ireland 
that  judgments  were  considered  equal  to  convejances,  and  they 
were  made  for  centuries  together  the  subject  of  settlements  and 
left  upon  the  estates,  and  considered  perfect  provisions  in  marriage 
settlements,  and  dealt  with  as  if  they  had  been  regular  mortgages. 
These  parties,  therefore,  did  not  at  all  anticipate  that  the  money 
would  be  called  in  in  the  lifetime  of  Robert  Burrowes,  for  there 
was  an  express  provision  that  in  case  it  should  be  advisable  to  call 
it  in  after  his  death  they  would  lay  it  out  in  new  securities.  And 
the  covenant  to  execute  all  deeds  and  conveyances  and  assurances 
points  to  that  which  is  perfectly  clear  to  me,  that  the  parties  in- 
tended the  portions  to  be  secured  upon  the  estate,  and  considered 
that  they  were  so  secured,  and  that  therefore  they  were  to  execute 
such  further  deeds  and  conveyances  as  should  be  required,  which 
would  be  nonsense  as  to  a  money  payment.  You  do  not  want 
deeds  and  conveyances  for  a  money  payment.  Conveyances  for 
what  ?  Deeds  for  what  ?  For  the  bonds.  Those  bonds  were 
made  a  specialty  debt  to  be  a  security  for  money  ;  therefore  what 
they  really  meant  was  to  secure  it  upon  the  estate,  not  to 
*  954  *  compel  the  trustees  to  call  in  the  money  either  during  the 
lifetime  of  Robert  or  after  Robert's  death,  but  to  empower 
them  to  use  a  discretion  in  that  respect,  and,  if  they  did  call  it  in, 
to  lay  it  out  in  other  securities. 

If  that  was  so  it  would  be  very  diflScult  to  maintain  that  the 
Statute  of  Limitations  could  prevail  even  against  a  bond ;  oe^ 
tainly  not  in  a  Court  of  equity.  Therefore  I  need  not  trouble 
niyself,  and  your  Lordships  need  not  trouble  yourselves,  about  tiie 
legal  right.  But  I  have  great  doubts  as  regards  the  bar  even  at 
law,  because  interest  was  unquestionably  paid,  in  my  apprehen- 
sion, upon  the  whole  debt,  up  to  the  death  of  Dean  Gore.  By 
whom  it  was  paid  may  be  a  question ;  if  further  inquiry  should  be 
necessary  that  might  be  made  out,  but  I  must  take  it  for  granted 
that  it  was  paid  by  those  who  by  law  were  bound  to  pay  it.  Bat 
you  will  find  that  it  is  an  agreed  point  in  the  pleadings  in  this 
case,  that  the  interest  was  paid  ;  it  is  impossible  to  doubt  it  upon 
looking  through  the  amended  bill  (I  exclude  purposely  the  evi- 
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dence  which  may  enlighten  one  a  little  —  I  lay  it  on  one  side, 
though  I  cannot  quite  forget  it)  ;  but  in  the  amended  bill  I  find  it 
expressly  charged  that  the  interest  was  paid  upon  this  whole  supi 
up  to  the  death  of  Dean  Gore  in  1846.  The  bill  was  filed  in 
1848.  What  is  the  answer  to  that  ?  An  answer  is  put  in  to  the 
amended  bill,  and  in  that  answer  Robert  Burrowes  is  perfectly 
silent  in  regard  to  that  charge  ;  he  does  not  answer  a  single  word 
in  respect  to  that.  And  I  must  consider,  looking  at  this  matter 
with  a  judicial  eye,  that  there  was  no  answer  to  be  made  to  that 
charge.  Tlie  Master  by  his  report  finds  that  interest  is  due  from 
the  death  of  Dean  Gore.  Why  from  that  date  ?  Because  he  was 
tenant  for  life,  and  the  amended  bill  charged  that  the  interest  had 
been  satisfied  up  to  that  timef.  The  Master,  by  making  that  re- 
port, gave  an  opportunity  to  Robert  Burrowes  to  prove,  if 
he  could  by  affidavit  or  otherwise,  the  *  payment  of  the  *  955 
capital  sum.  Robert  Burrowes  did  not  avail  himself  of  it. 
He  took  no  step.  He  found  no  fault  at  all  with  the  statement  that 
interest  was  due.  There  was  no  exception  to  the  Master's  report 
on  the  ground  that  the  Master  found  that  the  interest  was  paid  up 
to  that  time,  and  that  he  ought  to  have  found  that  no  interest  was 
due.  That  fact,  which  was  certainly  a  damaging  one  to  the  case 
of  Robert  Burrowes,  was  acquiesced  in,  namely,  that  interest  upon 
the  whole  sum  was  paid  \ip  to  the  death  of  the  tenant  for  life. 

There  is  one  material  point  in  this  case,  which  perhaps  has  not 
received  due  attention ;  it  is  this  :  When  you  talk  of  the  Statute  of 
Limitations,  the  question  immediately  arises.  When  did  the  right 
of  these  respondents  accrue  ?  It  never  accrued  till  the  death  of 
Dean  Gore  in  1846,  and  they  file  the  bill  in  1848.  Therefore  to 
talk  of  the  Statute  of  Limitations  here  is  a  farce,  because  their 
right  did  not  accrue  till  tlie  death  of  Dean  Gore.  Although  I  feel 
the  greatest  deference  and  respect  for  the  opinion  of  my  noble  and 
learned  friend,  I  am  afraid  of  putting  it  upon  the  ground  of  Rob- 
ert Burrowes  being  a  trustee  in  every  sense,  and  therefore  I  do 
not  venture  to  go  so  far,  but  as  regards  the  Statute  of  Limitations 
it  becomes,  as  I  say,  a  farce  when  you  see  what  the  facts  were ; 
that  Dean  Gore  being  tenant  for  life  of  the  fund,  and  Thomas 
being  trustee  of  the  fund,  these  parties  have  to  get  at  that  which 
Dean  Gore  enjoyed,  or  did  not  enjoy,  for  I  am  perfectly  indifferent 
whether  he  received  a  shilling  or  not.  At  the  death  of  Dean 
Gore,  and  not  before,  the  right  of  the  children  accrues.    And  then 
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Robert  Burrowes,  as  the  representative  of  Thomas,  is  called  upon, 
"  Pay  now  what  you  have  agreed  to  pay  to  the  children."    Now 
what  is  the  position  of  Thomas  Burrowes  and  of  Robert  as  his  repre- 
sentative ?   He  ought  to  have  the  1500Z.  in  his  hands  ready 

*  956    to  be  paid  over  to  the  *  respondents ;  he  is  liable  in  a  Court 

of  equity  as  having  committed  a  breach  of  trust  in  not  hav- 
ing that  money  forthcoming.  I  never  was  more  surprised  than  at 
hearing  his  defence.  No  trustee  can  say  as  a  defence,  "  I  have 
committed  a  breach  of  trust."  I  never  was  more  surprised  than  I 
was  to  read  that  as  one  of  the  grounds  of  defence  ;  it  must  have 
slipped  from  the  pleader  in  some  odd  way  or  at  some  odd  moment. 
He  actually  sets  up  a  breach  of  trust  as  a  defence.  In  his  answer 
Robert  Burrowes  says  that  he  belieVes  the  sums  in  the  bill  sought 
to  be  raised  have  been  in  part  paid  or  been  lost  through  the  de- 
fault of  the  trustees  to  the  settlement  so  executed  at  the  marriage 
of  the  said  Honourable  and  Reverend  George  Gore  and  Anne 
Burrowes,  or  one  of  them.  Lost  by  the  neglect  of  the  trustees  I 
Who  are  the  trustees  ?  Why  he  himself  is  a  trustee  at  this  mo- 
ment before  your  Lordships'  bar.  He  is  the  representative  of  his 
father  Thomas,  who  was  himself  a  trustee.  How  is  it  possible  for 
him  for  a  moment  to  be  heard  to  say,  "  I  have  lost  the  money  by 
my  breach  of  trust "  ?  The  answer  should  have  been,  "  If  you 
have,  you  will  be  so  good  as  to  pay  it."  That  would  have  been  a 
short  way  of  dealing  with  it  if  the  decree  had  been  framed  with  a 
little  more  consideration  when  that  defence  was  set  up.  If  I  had 
originally  had  to  decide  this  case,  I  should  have  made  very  short 
work  of  it.  I  should  have  said,  Very  well,  if  the  money  is  not 
forthcoming,  then  it  is  a  personal  payment  due  from  you,  and  I 
shall  order  you  to  pay  the  money,  if  you  cannot  raise  it  under  the 
term.  That  would  have  been  a  clear,  answer  to  this  defence. 
And  I  have  no  doubt,  therefore,  as  regards  the  bonds,  without 
venturing  to  say  whether  there  is  a  legal  obligation  to  such  an  ex- 
tent that  the  statute  has  not  barred  them.    I  have,  however,  a 

strong  impression  on  the  subject,  looking  at  the  fact  of  the 

*  957    payment  of  interest,  and  coupling  with  that  the  *  payment 

in  1844  of  part  of  the  capital,  as  to  which  I  entirely  agree 
with  my  noble  and  learned  friend,  that  it  is  impossible  to  dispute 
the  fact  of  the  payment  of  interest  upon  the  1500Z.,  and  the  pay- 
ment of  500Z.  as  part  of  the  1500Z.,  which  1500Z.  is  part  of  the 
2000Z.,  and  the  2000Z.  is  the  whole  marriage  portion.    How  can  a 
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man  who  has  paid  interest  upon  the  very  sum,  and  has  paid  part 
of  the  capital,  be  heard  to  say  that  the  claim  is  barred  for  want  of 
some  acknowledgment.  There  is  no  case  to  justify  that.  And 
therefore  in  that  point  of  view  it  would,  to  my  apprehension,  be 
impossible  to  say  that  the  bonds  were  actually  barred  even  at  law. 
But  these  parties  have  not  to  stand  upon  that  alone.  This  is  a 
case  in  which  a  man  having  agreed  to  settle  a  portion  upon  his 
daughter  and  her  liusband,  and  after  their  deaths,  upon  their  chil- 
dren, the  children  now  come  forward  and  say.  We  demand  our 
portions,  which  were  agreed  to  be  settled  upon  us,  and  here  is  our 
trustee.  He  replies,  "  The  money  is  lost  by  neglect  of  the  trus- 
tee whom  I  represent."  Upon  these  grounds  I  submit  to  your 
Lordships  that  there  can  be  no  doubt  of  their  rights  to  receive 
that  money  out  of  some  fund,  and  that  fund  must  of  coui*se  be  the 
property  originally  of  Robert  Burrowes.  And  I  think  that  in  a 
Court  of  equity  this  agreement  (without  entering  into  the  ques- 
tion of  the  character  of  the  trust)  is  a  contract  which  is  now  sub- 
sisting unbarred  by  the  Statute  of  Limitations,  and  that  the  trus- 
tee who  wishes  to  set  up  this  defence  is  himself  liable  to  pay  the 
money. 

It  was  argued  very  forcibly  by  Sir  Richard  Bethell  that  this  was 
a  case  in  which  you  must  presume  payment.  I  have  looked  very 
anxiously  to  see  whether  that  could  be  maintained  ;  but  the  mo- 
ment I  saw  that  the  right  of  these  parties  did  not  accrue  till  1846, 
and  that  the  bill  was  filed  in  1848, 1  had  not  the  slightest 
doubt  about  it.  Although  *  it  was  very  ingeniously  ar-  *  958 
gued,  I  cannot  think  that  it  is  an  argument  to  which  any 
weight  can  he  given.  Therefore  I  am  forced  to  hold  that  the 
money  is  still  payable,  and  that  there  is  no  defence,  at  all  events 
in  equity,  against  the  demand  now  set  up. 

Then  comes  the  question.  Out  of  which  fund  is  it  to  be  paid  ? 
With  regard  to  the  settlement  in  1807,  which  provided  the  term  of 
three  hundred  years,  I  have  already  shown  to  your  Lordships,  that  in 
my  apprehension  these  bonds  were  good  judgment  debts  in  equity, 
and  that  they  would  be  treated  as  charges  upon  the  estate  upon  the 
ground  that  equity  would  not  allow  the  security  agreed  for  upon 
the  marriage  to  be  diminished  or  damaged  by  the  mere  neglect  of 
the  trustees.  And  if  it  would  not  allow  that  in  an  ordinary  case, 
I  shall  presently  show  your  Lordships  that  it  could  not  possibly 
allow  it  in  this  case.     By  that  settlement  the  term  was  created| 
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and  there  was  a  power  given  to  Robert  Burrowes  to  raise  the  sum 
of  50007.  for  his  own  purposes,  and  there  were  contemporaneous 
instruments  executed  by  Robert  Burrowes.  He  made  the  settle- 
ment of  1807,  he  made  the  charges  immediately  under  that  settle- 
ment, all  within  a  day  or  two,  and  then  he  made  his  will ;  and  in 
his  will  is  that  clause,  stating  the  reason  why  he  did  not  provide 
for  his  married  daughters,  namely,  that  he  had  already  paid  or 
secured  portions  to  them.  So  that  when  he  made  his  will,  he  was 
in  the  belief  that  he  had  secured  to  his  daughters  tliose  particular 
portions.  Now  as  to  the  portions  themselves,  the  facts  have  been 
stated  to  your  Lordships,  the  portions  have  been  dealt  with  and 
kept  alive  by  the  appointment  executed  by  Dean  Gore.  This  is 
not  a  case  in  which  the  property  has  been  lost  sight  of.  It  is  not  a 
case  in  which  the  parties  have  abandoned  their  interests,  Dean 

Gore,  under  a  special  power,  appoints  a  portion  of  this  very 
♦  959    fund  to  one  of  his  children  in  1834.     And  in  1839  ♦  he,  in 

effect,  appoints  the  residue  to  another.  So  that  the  parties 
have  been  active  and  diligent  in  keeping  their  claim  alive.  There 
is  a  vitality  in  this  claim,  it  has  not  been  a  dormant  thing.  It  has 
been  urged  from  the  first  instant  that  the  right  accrued,  and  it  has 
been  dealt  with,  I  may  say,  down  to  this  moment.  The  sums  so 
appointed  were  settled  upon  the  marriage  of  parties  existing  and 
claiming  them  at  your  Lordship's  bar.  What  could  the  parties  do 
more  ?  The  thing  was  not  tangible,  it  was  not  like  an  estate  in  land, 
that  you  could  live  upon  or  get  possession  of,  but  it  was  a  sum  to  be 
settled.  Now  by  that  settlement,  the  first  term  of  three  hundred 
years  overrides  the  life  estates,  and  those  life  estates  are  to  Thomas 
and  to  Robert,  and  to  the  children,  and  to  the  wife  who  died.  The 
term  is  to  raise  a  certain  sum  of  money.  Sir  Richard  Betbell 
argued  that  you  are  to  consider  this  as  if  it  was  so  many  distinct 
claims.  I  cannot  do  that.  It  is  not  to  raise  500/.  for  A.,  and  500/. 
for  B.,  and  500Z.  for  0.  as  distinct  claims,  but  it  is  one  sum ;  he, 
the  settlor,  having  the  power  to  settle  the  estate  chooses,  out  of  the 
corpus  of  the  estate,  to  reserve  to  himself  5000/.  for  his  own  pur- 
poses. Therefore  this  sum  of  5000/.  is  to  be  raised,  and  the  inte^ 
est  of  it  is  to  be  dealt  with  in  this  way.  First  of  all  he  says  Uiere 
are  portions  upon  the  estate.  Those  portions  are  for  my  own 
daughters,  I  will  therefore  out  of  this  5000/.  pay  my  own  younger 
children's  portions  ;  I  will  free  my  estate  from  that,  and  then  I  will 
pay  the  judgments  and  the  specialty  debts  now  due  and  owing,  in 
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such  order  as  I  shall  think  fit,  and  then  the  residue  shall  form  part 
of  my  personal  estate.  The  only  proviso  for  the  cesser  of  that 
term  is  the  proviso  for  a  cesser  when  the  money  is  paid.  When 
what  is  paid  ?  When  the  sum  of  6000Z.  is  paid.  Therefore,  in 
point  of  law,  nothing  short  of  the  payment  of  that  money  will 
destroy  that  term  under  the  settlement.  If  you  are  to  destroy 
*  that  term  under  the  settlement,  it  must  either  be  on  some  *  960 
presumption  of  surrender,  or  it  must  be  by  virtue  of  the 
Statute  of  Limitations.  There  is  no  presumption  of  surrender,  as 
I  have  already  stated  ;  there  can  be  no  presumption  of  surrender ; 
it  would  be  a  breach  of  trust.  Part  only  of  the  money  has  been 
paid.  There  could  be  no  surrender  of  the  term,  if  it  was  only 
upon  the  admission  of  Robert  Burrowes  in  his  answer,  that  he  has 
paid  interest  upon  the  5002.,  part  of  the  money,  and  that  he  is  still 
ready  to  go  on  paying  the  interest,  and  is  ready  to  pay  the  princi- 
pal. He  says  that  he  was  told  that  it  was  one  of  his  father's  debts. 
So  it  was  one  of  his  father's  debts.  He  was  told  rightly.  It  was 
not  an  original  debt  of  the  father,  but  he  was  responsible  for  it  as  a 
trustee,  who  ought  to  have  got  in  the  money.  He  was  responsible 
for  it  because  he  had  the  fund,  that  is  the  estate,  out  of  which  it 
was  to  be  paid.  The  presumption  of  surrender  therefore  is  entirely 
out  of  the  question. 

Now,  as  to  the  Statute  of  Limitations,  how  is  it  possible  that  that 
can  affect  this  term  ?  If  the  statute  could  have  any  application  to 
it,  the  answer  would  be,  first  of  all,  that  of  the  5000/.  part  was 
paid  in  1844.  It  is  perfectly  clear  that  that  part,  namely,  the  sum 
of  1500Z.,was  paid  under  the  old  settlement  of  1767  (I  have  looked 
into  the  deed,  and  Sir  Richard  Bethell  was  quite  correct  in  so  stat- 
ing it),  there  is  no  doubt  it  was ;  but  as  that  sum  of  1500Z.  was  pro- 
vided for  by  the  settlement  of  1807,  and  was  a  portion  of  the  5000Z., 
it  was  to  be  dealt  with  by  itself,  without  satisfying  pro  tanto  the  trust 
of  the  term  of  three  hundred  years  for  raising  the  5000/.,  because,  if 
not  so,  after  that  payment,  the  other  money  never  could  be  raised. 

Observe  the  difference :  if  there  had  been  a  payment  by  the  ten- 
ant for  life,  no  doubt  that  charge  would  have  been  kept  on 
foot.  If  that  had  been  a  payment  simply  under  *  the  set-  *  961 
tlement  of  1807,  it  would  have  been  kept  alive,  because  the 
tenant  for  life  would  not  have  been  bound  to  pay  it  off.  But  as  a 
portion  of  the  5000Z.  secured  by  the  term  of  three  hundred  years, 
it  was  totally  different.    The  payment  of  the  1500/.  was  pro  tanto  an 
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exoueration  of  tbe  estate,  and  a  part  execution  of  the  tmsts  of  the 
term. 

The  Statute  of  Limitations  is  very  singularly  framed  with  r^ard 
to  matters  of  this  nature,  for  in  the  earlier  sections  it  only  proTides 
for  trusts  which  affect  the  land  or  rent.  But  take  land  only  ;  it 
bars  claims  to  land.  But  when  you  come  to  those  sections  which 
were  relied  upon,  section  40,  and  so  on,  as  to  charges  upon  land, 
you  have  then  no  corresponding  section  with  r^ard  to  trusts  as  to 
such  charges.  If,  therefore,  this  had  been  an  express  trust  as 
regards  land  itself,  a  trust  of  so  mucli  land  as  would  represent 
1500Z.  or  20002.,  then  the  Statute  of  Limitations  would  have 
directly  saved  that  trust  under  section  25,  which  saves  express 
trusts  as  to  land,  and  until  there  had  been  a  sale  by  trustees,  time 
would  not  run.  Here  there  has  been  no  sale  by  trustees,  and 
therefore  time  would  not  run.  There  is  always  a  diflScul^  in 
applying  the  statute  when  you  come  to  trusts,  not  wiUi  regard  to 
land  itself,  but  with  regard  to  charges  upon  land ;  but,  however,  I 
consider  it  perfectly  settled,  and  rigbtly  settled,  that  the  construc- 
tion is  the  same  as  to  charges  in  either  case.  The  old  rule  pre- 
vails :  I  think  it  is  perfectly  settled  that  the  effect  of  a  charge  of 
this  nature,  to  be  raised  by  express  trust,  falls  within  the  saving  as 
much  as  if  the  express  trust  bad  been  applied  not  to  chaj^es  upon 
tlie  land  but  to  tlie  land  itself. 

Well  then,  if  that  be  so,  here  is  an  express  trust  to  raise  5000/. 
to  pay  off  the  1500/.,  and  to  pay  off  such  judgment  or  specialty 
debts  as  may  be  charged  as  debts  to  be  raised  from  personal 
*  962  estate,  subject  to  express  trusts.  *  There  is  nothing  to 
interfere  with  the  execution  of  that  trust ;  no  adverse  pos- 
session ;  the  money  is  acknowledged  to  be  due,  not  only  by  paying 
off  in  1844  the  1500/.  part  of  it,  but  by  the  admission  in  the 
answer,  which  has  not  been  retracted,  in  which  Robert  Burrowes 
says  that  he  is,  and  always  has  been,  ready  to  adhere  to  the  pay- 
ment of  the  interest  of  the  500/.,  and  he  expresses  his  readiness 
to  pay  the  500/.  itself,  which  is  part  of  the  3500/.  which  is  tbe 
whole  demand. 

But  then  Robert  Burrowes  says,  this  may  be  a  charge,  but  it 
must  not  be  a  charge  upon  my  land.  The  land  is  mine,  I  am 
tenant  for  life  under  the  settlement,  and  you  are  not  to  charge  my 
land.  Now  let  us  consider  for  a  moment  in  what  situation  he 
stands :  Thomas,  his  father,  was  trustee  of  the  charge  upon  the 
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land,  which,  iu  my  opinion,  bound  the  land  on  the  ground  which 
I  have  stated.     I  think  it  was  an  equitable  charge  upon  the  land. 
I  will  not  enter  into  the  question  whether  the  judgments,  if  entered 
up,  were  such  judgments  as  would  be  charged  upon  the  land  under 
the  trusts  of  the  term,  or  such  judgments  as  would  be  binding 
upon  it,  because  I  think  the  result  is  the  same ;  therefore  it  would 
be  useless  to  discuss  a  very  nice  point.     Let  us  see,  therefore,  the 
situation  in  which  Robert  Burrowes  stands.     His  father,  Thomas, 
was  trustee  of  these  sums,  and  was  bound  to  enforce  payment  of 
them  out  of  the  land.     Besides  the  original  i^harge  to  which  I  have 
referred,  he  was  himself  subject  to  a  term  of  three  hundred  years, 
which  was  to  raise  money  to  feed  the  assets  of  Robert,  who  had 
agreed  to  make  the  settlement  on  his  daughter's  marriage,  and 
therefore,  if  those  assets  were  wanted,  there  was  nobody  living 
who  ought  to  have  been  so  eager  and  so  ready  as  Thomas,  and  his 
son  Robert  after  him,  if  it  had  been  neglected,  to  enforce  the  pay- 
ment of  the  money.     As  I  have  already  shown  your  Lord- 
ships, *  Thomas  stood  himself  answerable  for  every  shilling    *968 
of  the  money  as  trustee ;  but  could  he,  though  trustee, 
merely  because  the  estate  vested  in  him  subject  to  the  term,  enjoy 
the  estate  out  of  which  the  trust  money  was  payable  without  being 
himself  accountable  for  the  money  ?    For  every  shilling  of  the 
money  which  he  received  as  tenant  for  life,  the  estate  being  charged 
with  the  trust  which  he,  as  trustee,  was  bound  to  see  executed,  he 
was  responsible.     His  son,  Robert,  who  is  now  the  appellant  at 
your  Lordships'  bar,  stood  exactly  in  the  same  position.     He  was 
tenant  for  life.     The  estate,  as  a  life  estate,  was  burdened  with  the 
payment  of  this  trust  money ;  every  shilling  that  he  received  he 
was  responsible  for  as  a  fund  to  provide  for  the  payment  of  that 
trust  debt ;  and  it  was  a  breach  of  trust  on  the  part  of  each  and 
of  both  of  them  not  to  raise  the  money  without  any  contention  at 
all,  and  not  to  have  the  money  now  in  their  hands  ready  to  hand 
over  to  their  cestui  que  truBts, 

Observe  what  circuity  of  action  there  must  be  if  this  decree 
should  not  be  maintained.  It  would  be  a  disgrace  to  any  Court  of 
law  or  Court  of  equity  to  say  that  the  parties  were  to  be  driven  to 
that  circuity.  See  what  would  happen.  Robert  Burrowes  would 
have  to  proceed  against  the  personal  representative  of  his  grandfa- 
ther in  order  to  obtain  payment  of  these  moneys,  treating  them  really 
as  specialty  debts  under  an  agreement.    The  personal  representa- 
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tives,  the  trustees  of  the  bonds,  would  have  to  proceed  against  the 
trustees  of  the  term  to  raise  assets.  The  trustees  of  the  term 
would  then  have  to  proceed  against  Robert  Burro wes,  he  being  the 
first  person  bound  to  take  steps,  because  he  himself  puts  in  a  de- 
fence which  in  the  way  in  which  he  states  it  puts  himself  out  of 
Court,  because  he  is  the  hand  to  pay  and  he  is  the  hand  to  receive. 
It  is  because  he  is  the  hand  to  pay  and  the  hand  to  receive  that 
the  Statute  of  Limitations  does  not  run.  The  statute  never  runs 
when  there  is  the  same  hand  to  pay  and  the  same  hand  to 

*  964    receive.     *  There  must  be  adverse  possession.    There  must 

be  adverse  enjoyment.  There  must  be  one  person  to  pay 
and  another  person  to  receive.  Therefore,  when  he  puts  his  case 
upon  that  ground  he  actually  excludes  himself  from  all  defence. 

Then  to  prevent  circuity  of  action  what  this  decree  does,  is  to 
give  at  once  a  direct  remedy  to  Robert,  I  admit  against  his  own 
estate,  but  to  Robert  as  trustee  of  the  original  bonds  and  repre- 
sentative of  the  obligor,  against  Robert,  who  happens  to  have  the 
very  estate  which  is  to  that  extent  assets  for  the  payment  of  these 
bonds  by  the  settlement  of  1807.  He  says,  "  I  do  not  like  to 
pay  "  ;  no  doubt  it  is  very  disagreeable,  but  I  can  entertain  no 
doubt  whatever  that  according  to  law  he  is  liable  to  pay. 

Then  if  you  look  into  the  frame  of  the  bill,  I  entirely  concur 

m 

that  in  ordinary  cases  you  cannot  file  a  bill  so  as  to  complicate  the 
relation  of  the  parties.  You  must  put  yourself  in  the  two  rela- 
tions of  the  parties  interested.  But  here  you  cannot  look  at  these 
pleadings  without  seeing  that  that  would  have  led  to  the  circuity 
which  I  have  mentioned.  For  Robert  being  the  person  who  ought 
to  enforce  the  demand  to  begin  with,  and  Robert  being  the  person 
who  ought  to  pay  the  demand  to  end  with,  Robert  tells  you  that 
there  is  nothing  due,  that  the  money  has  been  lost  by  breach  of 
trust,  that  there  is  nothing  to  be  recovered.  Then  the  defence 
assumes  a  form  which  I  must  say  is  almost  ridiculous  upon  the 
pleadings.  The  decree  is  to  inquire  how  much  is  due  to  Robert 
Burrowes  as  personal  representative  of  Thomas,  the  survi?ing 
obligee  in  the  bonds,  upon  the  footing  of  this  charge,  and  he, 
being  trustee,  actual,  positive  trustee,  having  a  beneficial  decree 
in  his  favour  as  trustee  for  the  benefit  of  his  cestui  que  tntsts^  he 
actually  says :  "  I  object  to  this  decree  altogether.  This  decree 
gives  me  what  I  am  entitled  to  as  trustee,  and  what  my  cestui 

*  965   que  trusts  will  take,  because  they  are  entitled  to  it  ♦through 
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me ;  but  the  burden  falls  upon  me,  I  disclaim  it  altogether." 
The  whole  frame  of  the  suit  shows  that  you  must  come  round  to 
that  which  this  decree  has  accomplished,  at  a  later  period  at  all 
events.  Therefore  I  think  it  is  quite  out  of  the  question  that  this 
House  is  to  find  fault  with,  or  to  attempt  to  remodel  these  plead- 
ings. The  real  justice  of  the  case  there  can  be  no  doubt  about. 
The  money  has  not  been  forthcoming.  The  money  is  due  and 
ought  to  have  been  paid.  The  parties  within  two  years  after  right 
accrued  instituted  a  suit  to  recover  it ;  they  have  gone  through 
long  litigation  and  incurred  great  expense,  some  part,  I  should  say, 
rather  vexatiously  ;  they  ought  not  to  have  been  put  to  that  great 
expense.  I,  therefore,  entirely  concur  in  the  opinion  of  my  two 
noble  and  learned  friends,  that  this  decree  ought  to  be  affirmed, 
and  I  submit  to  your  Lordships  that  it  ought  to  be  affirmed  with 
costs. 

Lord  Wensleydale.  —  My  Lords,  when  this  case  was  consid- 
ered by  your  Lordships  in  the  month  of  April  last,  my  noble  and 
learned  friend,  Uie  late  Lord  Chancellor,  and  myself  agreed  in 
substance  in  the  advice  which  we  thought  it  right  to  give  to  your 
Lordships  in  every  respect  but  one.  We  both  thought,  in  con- 
formity with  the  opinion  of  the  late  Lord  Chancellor  of  Ireland, 
that  the  two  bonds,  the  subject  of  this  suit,  were  not  debts  of 
Robert  Burrowes  the  elder  within  the  meaning  of  the  trusts  of  the 
term  for  three  hundred  years,  created  by  the  marriage  settlement 
of  the  3d  of  October,  1807.  We  both  thought  that  the  suit  was 
originally  improperly  constituted,  but  that  on  the  materials  before 
the  Court  a  proper  decree  might  be  made  that  the  term  of  three 
hundred  years  was  subsisting,  and  that  money  ought  to  be  raised 
by  means  of  it,  as  part  of  the  general  assets  of  the  obligor,  to  pay 
the  bond  debts  in  question  if  they  were  not  barred  by  the 
Statute  of  Limitations,  *  and  as  that  clearly  began  at  law  *  966 
to  run  as  to  the  principal  on  the  death  of  Robert  Burrowes 
the  elder  in  1816  (with  due  deference  to  my  noble  and  learned 
friend  opposite),  I  thought  that  there  was  no  satisfactory  evidence, 
whatever  the  truth  might  be,  that  they  were  taken  out  of  the 
operation  of  the  statute  by  part  payment. 

The  circumstance  of  warrants  of  attorney  having  been  given  to 
enter  up  judgment  on  those  bonds,  and  the  question  whether  or 
not  judgment  had  been  entered  up,  certainly  were  not  considered, 
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and  I  apprehend  that  it  would  make  no  difference  (with  the  same 
deference  to  my  noble  and  learned  friend  opposite)  because  the 
Statute  of  Limitations  runs  equally  against  judgments  as  against 
bonds. 

My  noble  and  learned  friend  and  I  differed  in  opinion  upon  one 
point  only,  viz.  whether  the  bonds  were  taken  out  of  the  statute 
altogether  on  the  ground  that  they  were  held  in  trust.  And  that 
point,  which  is,  I  believe,  entirely  new,  and  which  had  never  before 
been  made  on  the  part  of  the  respondents,  we  thought  it  yerj 
proper  to  have  argued  before  your  Lordships  by  one  counsel  cm 
each  side.  Prior  to  the  commencement  of  the  argument,  my 
noble  and  learned  friend  and  myself  stated  fully,  and  necessarily 
at  some  length,  our  reasons  for  the  opinion  we  had  formed,  and  1 
need  not  repeat  those  reasons  on  my  part.  My  noble  and  learned 
friend  the  Lord  Gtiancellor,  and  my  noble  and  learned  friend  oppo- 
site, were  present  when  the  proposed  question  was  about  to  be 
argued,  and  it  was  thought  right  that  the  whole  case,  and  not  that 
single  question  only,  should  be  discussed  before  them  and  their 
opinion  given  upon  it. 

I  have  now  heard  the  further  argument,  and  I  do  not  know  that 
I  have  any  thing  to  alter  in,  or  add  to,  the  observations  I  ha?e 
already  made  upon  the  whole  of  this  case.  If  the  appel- 
*  967  lant,  Robert  Burrowes  the  younger,  is  entitled  *  to  the 
benefit  of  the  Statute  of  Limitations,  he  has  a  right  to 
avail  himself  of  it  in  this  suit,  so  far  as  pleading  goes,  because  he 
insisted  upon  the  statute  in  his  answer,  not  only  in  the  part  which 
has  been  read  by  the  Lord  Chancellor,  but  also  in  another  part  at 
the  end  of  his  answer.  It  seems  to  me,  I  own,  that,  as  being  enti- 
tled to  an  interest  in  the  estate  charged  with  the  term  of  three 
hundred  years,  he  has  a  right  to  set  up  the  statute  and  to  say  that 
the  person  who  attempts  to  have  the  money  raised  out  of  the 
estate  is  barred  by  the  Statute  of  Limitations.  And  thus  the  only 
remaining  question  is  that  which  I  have  stated. 

I  cannot  bring  myself  to  concur  with  the  opinion  that  the  circum- 
stance of  the  bond  having  been  given  in  pursuance  of  the  marriage 
settlement  of  the  81st  of  March,  1806,  creates  a  liability  on  the  part 
of  the  obligor  to  pay  the  amount  secured  thereby,  on  the  ground 
of  trust,  so  as  to  prevent  him  having  a  right  to  insist  upon  the 
Statute  of  Limitations. 

To  go  by  steps ;  supposing  a  bond  to  have  been  given  altogether 
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unconnected  with  any  marriage  settlement  or  trust,  and  afterwards 
to  have  been  assigned  by  the  obligor  to  some  trustee  upon  certain 
trusts,  and  notice  to  have  been  given  by  the  assignee  to  the  obligor 
of  the  assignment,  and  of  the  trusts  of  it,  I  take  it  to  be  clear  that 
no  suit  could  be  maintained  upon  the  bond  after  twenty  years  from 
the  period  of  payment,  unless  the  case  was  taken  out  of  the  statute 
by  one  of  the  modes  pointed  out  by  it.  There  would  be  no  trust 
created  as  between  the  obligor  and  the  cestui  que  trusts.  The  obli- 
gor would  not  have  to  see  to  the  payment  of  their  shares  to  the 
cestui  que  trttsts.  Payment  to  the  obligee  would  be  his  discharge, 
although  the  obligor  might  render  himself  liable  for  the  breach  of 
trust  of  the  trustee,  if  he  took  a  release  from  him  without  any  pay- 
ment, or  paid  the  debt  in  such  a  way  to  him  that  the  cestui 
que  trusts  could  *  never  have  the  benefit  of  it.  But  the  simple  *  968 
omission  of  the  obligor  to  pay,  and  of  the  trustee  to  cause 
the  bond  to  be  sued  upon,  within  the  statutory  time,  could  never 
amount  to  a  breach  of  trust. 

Suppose  then  that  the  bond  had  been  originally  given  to  a  trustee 
in  a  marriage  settlement,  to  which  the  obligor  was  no  party,  but 
that  he  had,  on  the  creation  of  the  bond,  knowledge  of  the  trust  of 
the  settlement,  would  the  case  be  different  ?  The  money  when  re- 
covered or  received  in  the  bond  would  be  held  by  the  obligee  in 
trust,  but  is  never  held  by  the  obligor.  All  his  obligation  is  to  pay 
the  sum  secured  to  the  trustees,  not  to  hold  it  himself  in  trust  for 
any  one  ;  and  the  nonpayment  of  the  money  and  the  omission  of 
the  trustee  to  sue  for  it  for  twenty  years,  would  not  be  a  breach  of 
trust  in  which  the  obligor  concurred,  and  therefore  in  respect  of 
which  he  would  be  still  liable,  any  more  in  the  second  supposed 
case  than  in  the  first. 

If  then  this  bond  is  to  be  exempted  from  the  operation  of  the 
Statute  of  Limitations  on  the  ground  of  trust,  it  must  be  by  reason 
of  the  terms  of  the  marriage  settlement  of  the  31st  of  March,  1806. 
That  settlement  recited  that  Robert  Burrowes  had  agreed  to  give 
2000Z.  with  his  daughter,  as  a  marriage  portion,  to  be  secured  and 
applied  in  the  manner  after  mentioned,  that  is,  5002.  to  be  paid  to 
Mr.  Gore  immediately  after  his  marriage,  for  his  own  use,  and  the 
15002.  to  be  secured  by  the  two  bonds  in  question  ;  and  these  bonds 
and  all  judgments  thereon  are  declared  to  be  on  the  several  trusta 
expressed  concerning  tlie  same.  I  must  say  that  this  provision 
does  not,  in  my  opinion,  carry  the  case  any  further.    The  obligor, 
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Robert  Burrowes,  held  nothing  in  trust.     He  is  as  he  would  be  in 

the  other  supposed  cases,  a  debtor  merely.     It  seems  to  me,  with 

great  respect  to  my  noble  and   learned  friend,  somewhat  oyer- 

strained  to  say  tliat  the  appellant  can  be  treated  by  Tirtue 

*  969    *  of  the  recital  of  the  settlement  as  if  he  had  already  paid 

himself  the  whole  20002.  in  cash,  and  had  it  in  his  hands, 
and  the  bond  was  a  payment  of  money  in  his  hands.  Even  in  that 
case,  if  he  had  paid  the  money  in  the  mode  there  stipulated  for,  I  do 
noi  see  how  he  could  be  considered  as  being  a  trustee  for  any  sum. 
The  recital  in  the  deed  is,  in  my  opinion,  nothing  but  the  state- 
ment of  the  amount  of  the  portion  and  mode  of  payment.  My 
opinion  is  probably  incorrect,  as  I  find  it  disagrees  with  that  of  two 
of  my  noble  and  learned  friends,  though  I  believe  it  agrees,  in  sub- 
stance, with  that  of  my  noble  and  learned  friend  opposite,  so  far  as 
regards  the  question  of  a  trust  being  created  by  the  terms  of  the 
bond.  But  I  feel  some  satisfaction  in  the  result  of  this  case,  be- 
cause I  really  think,  that  if  it  were  fully  investigated,  it  would  tarn 
out  that  there  had  been  part  payment  of  the  interest,  though  no 
clear  and  satisfactory  evidence  was  given  of  that  in  the  course  of 
the  proceedings  below.  I  think  that  the  bonds  must  have  been 
kept  alive  by  the  payment  of  interest,  and  therefore  I  do  not  myself 
regret  the  ultimate  result  of  this  suit,  namely,  the  affirmance  of 
the  judgment  below.  It  is  for  my  noble  and  learned  friends  to 
decide  with  regard  to  the  costs,  but  I  myself  should  think  that, 
considering  the  difference  of  opinion  among  your  Lordships,  and  the 
great  difficulty  that  there  has  been  in  this  case,  the  justice  of  the  case 
would  be  best  answered  by  affirming  the  decree,  but  without  costs. 

Lord  St.  Leonards.  —  My  Lords,  when  I  proposed  that  the  de- 
cree should  be  affirmed,  with  costs,  I  was  not  aware  that  my  noble 
and  learned  friend  opposite  entertained  so  strong  an  opinion  to  the 
contrary  of  that  taken  by  my  noble  and  learned  friends  and  myself. 
I  need  not  say  that  I  feel  great  deference  for  his  opinion.  I 

*  970    have  so  much  *  respect  for  the  opinion  of  my  noble  and 

learned  friend  that  I  think  it  justifies  the  appeal  being 
brought  here,  and,  therefore,  I  withdraw  the  proposition  I  made, 
and  would  recommend  that  the  decree  be  affirmed  without  costi. 

Decrees  appealed  from  affirmed. 

Lords'  Journals,  11  June,  1858. 
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M'MAHON  t;.  LENNARD. 
1858.    Jane  28,  29,  30 ;  Jaly  6,  16. 

John  M'Mahon, Plaintiff  in  error. 

Sir  Thomas  Barbbtt  Lennabd,  Bart.,  ^^^nj)efendants  in  error. 
others, ) 

Weighmaster.     Office  Freehold  or  not.     Evidence.     Roman  Cath- 
olie.     Oath.    Pleading.     Misjoinder  of  Counte.     Venue. 

The  office  of  weighmaster  in  a  market  town  in  Ireland  is  a  freehold  office.  The 
appointment  to  it  ought  to  be  for  life. 

It  is  not  necessary,  in  an  action  by  the  weighmaster  for  distarbance  in  his  office, 
to  show  a  formal  appointment  to  it  by  deed.  His  having  acted  in  the  office 
for  several  years  is  sufficient. 

The  office  of  weighmaster,  mentioned  in  the  Act  4  Anne,  c.  14  (Jr.),  is  not  the 
same  as  that  of  weigher,  mentioned  in  the  Acts  of  1  Hen.  4,  c.  18,  and  4  Hen. 
4,  c.  20  (introduced  into  Ireland  by  the  10  Hen.  7,  c.  22).  The  Statute  of  Anne 
refers  only  to  a  weighmaster  appointed  to  regulate  the  dealings  between  indi- 
viduals in  an  open  market ;  the  Statutes  of  Hen.  4,  apply  to  weighers  of  goods 
appointed  to  take  customs  thereon  for  the  Crown,  and  therefore  the  provisions 
of  the  Statutes  of  Hen.  4,  that  snch  office  should  not  be  for  life,  but  only  for 
pleasure,  did  not  apply  to  the  weighmaster  under  the  Statute  of  Anne. 

By  the  Statute  of  Anne,  the  person  appointed  to  such  office  was  required  to  take 
certain  oaths  provided  by  the  Statute  8  Wm.  &  M.  c.  2.  These  could  not  be  taken 
by  a  Roman  Catholic.  This  office  is  taken  to  be  included  in  "all  offices  and 
franchises  "  mentioned  10  Geo.  4,  c.  7,  §  21,  and  therefore  the  oath  prescribed 
by  that  statute  is  to  be  taken  in  substitution  for  the.  oaths  prescribed  by  the 
earlier  statutes.  But  this  oath  must  be  taken  in  reference  to  the  appoint- 
ment to  the  office,  and  the  having  taken  it  as  a  barrister  previous  to 
such  appointment  does  not  relieve  the  appointee  *from  the  necessity  of  *  971 
proving  that  he  took  it  upon  entering  his  office. 

A  declaration  for  disturbance  in  an  office  contained  three  counts.  The  first  and 
third  were  in  case ;  the  second,  after  reciting  the  title  of  the  plaintiff  to  the 
office,  alleged  that  the  defendants  broke  and  entered  his  dwelling-house,  and 
seized  and  took  the  beams  and  scales,  &c.,  and  otherwise  hindered  him  from 
exercising  his  said  office :  Held,  that  this  was  not  a  misjoinder. 

The  plaintiff  claimed  to  have  been  appointed  to  his  office  for  life.  For  the  pur- 
pose of  proving  disturbance  in  the  office,  he  gave  in  evidence  certain  letters  of 
the  defendant,  and  a  notice.  In  these  letters  and  notice  the  office  was  de- 
scribed as  being  held  only  during  pleasure :  Hdd,  that  though  not  proof  of  the 
truth  of  the  statements  contained  in  them,  they  were  admissible  evidence  of  the 
fact  that  snch  statements  were  made,  and  were  properly  left  to  the  considera- 
tion of  the  jury  on  the  question  as  to  what  had,  in  fact,  been  the  nature  of  the 
appointment. 
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This  was  a  writ  of  error  upon  a  judgment  of  the  Court  of  Ex- 
chequer Chamber  in  Ireland,  reversing  the  judgment  of  the  Court 
of  Common  Pleas  there. 

The  action  was  brought  by  the  plaintiff  in  error  against  the  de- 
fendants in  error,  to  recover  damages  for  disturbing  him  in  his 
office  of  weighmaster  of  the  market  town  of  Clones.  The  venue 
was  laid  in  Dublin.  The  declaration  contained  three  counts.  The 
iirsU count  stated,  —  That  whereas  the  plaintiff  held  the  office  of 
weighmaster  of  the  market  town  of  Clones,  in  the  county  of 
Monaghan,  pursuant  to  the  4  Anne,  c.  14,^  yet  the  defendant, 

^  The  following  are  the  sections  referred  to  in  the  course  of  the  argument :  4 
Anne,  c.  14  (Ir.),  is  entitled,  **  An  Act  for  regulating  the  weights  to  be  used  in 
this  kingdom,  and  that  salt  and  meal  shall  be  sold  by  weight " ;  and  enacts,  in  its 
first  section,  that  there  shall  be  one  weight  throughout  the  kingdom. 

Section  2  enacts,  that  standard  weights  at  the  Queen*s  chaise  shall  be  made, 
marked,  and  lodged  in  the  Exchequer,  and  that  in  every  county,  at  the  chai^ 
thereof,  a  set  of  just  weights,  equal  to  the  above,  and  sealed  with  the  same  seal, 
shall  remain  in  the  towns  mentioned  in  the  Act  in  the  custody  of  the  chief  magis- 
trate of  such  towns,  at  the  standard  of  all  weights  in  such  counties. 

Section  3.  **  That  before  the  1st  day  of  November,  1 705,  there  shall  be  ap* 
pointed  in  every  city,  borough,  and  market  town  within  this  kingdom,  by  the 
chief  magistrate  of  the  same,  except  in  places  where  the  toll  and  customs  belong 
to  any  other  person,  and  in  such  case  by  the  person  or  persons  to  whom  the  toll 
and  customs  of  such  city,  borough,  or  market  town  doth  belong,  one  honest,  dis- 
creet person,  who  shall  be  weighmaster  in  the  said  borough  or  market  town,  who 
shall  be  sworn  justly,  truly,  or  indifferently  to  weigh  all  goods,  wares,  and  mei^ 
chandise  as  shall  be  brought  unto  him,  between  buyer  and  seller.*' 

Section  4.  "  That  a  ^proper  beam,  scales,  and  weights  shall  be  provided  at  the 
charge  of  each  city,  borough  or  market  town,  or  by  the  person  or  persons  to 
whom  the  toll  and  customs  of  the  same  do  belong  as  above,  and  shall  remain 
under  the  care  and  custody  of  the  weighmaster  appointed." 

Section  5.  That  any  chief  magistrate  or  person  who  receives  the  toll  and  cus- 
toms, neglecting  to  appoint  and  swear  in  a  weighmaster,  as  above,  or  to  provide 
beams,  scales,  and  weights,  properly  sized  and  sealed,  shall  be  fined  40s.  per 
month  for  the  time  he  shall  make  default  in  all  or  any  of  the  above  particulars. 

Section  9.  "  Provided  always,  that  no  person  or  persons  whatsoever  shall  act 
as  weighmaster,  or  at  any  time  execute  the  said  office,  before  he  doth  take  the 
oaths  and  subscribe  the  declaration  mentioned  in  the  Act  of  Parliament  made  in 
England  (3  Wm.  &  M.  c.  2),  *  An  Act  for  abrogating  the  oath  of  supremacy  in 
Ireland,  and  appointing  other  oaths,  which  oaths  the  respective  magistrates  of 
every  city,  borough,  or  market  town  in  this  kingdom,  or  where  there  is  no  magis- 
trate, the  next  justice  of  the  peace,  is  hereby  authorised  to  administer." 

There  were  other  statutes  relating  to  the  same  matter ;  the  25  Geo.  2,  c  15 
(Ir.),  §  10,  after  stating  that  great  abuses  had  arisen  in  consequence  of  other  pci^ 
sons  than  the  weighmasters  appointed  under  4  Anne,  c*  14,  erecting  scales,  and 
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^  intending  to  disturb  him  in  the  exercise  of  his  said  office,   *  972 
and  to  deprive  him  of  the  fees,  &c.  did  weigh  in  certain 
scales  of  the  defendants,  in  the  said  market  town  of  Clones, 
*  divers  wares,,  goods,  Ac,  and  did  take  divers  fees,  &c.  for   *  978 
the  weighing  of  said  wares. 

The  second  count  stated  the  same  inducement,  and  alleged  that 
the  plaintiff  was  weighmaster  of  the  market  town  of  Clones,  in  the 
county  of  Monaghan,  pursuant  to,  &c.  a  certain  Act  of  Parliament 
of  the  4  Anne,  entitled  '^  An  Act  for  regulating  the  weights  used 
in  this  kingdom,  and  that  salt  and  meal  shall  be  sold  by  weight " ; 
and  as  such  was  entitled  to  the  fees  and  emoluments  appertaining 
to  said  office,  and  had  and  received  the  same,  and  was  duly  pro- 
vided with  iron  beams,  scales,  and  weights,  &c.  at  Clones  afore- 
said, and  which  same  beams,  &c.  were  properly  set  up  in  a  certain 
house  of  the  plaintiff,  called  the  market  house,  situate  in  the  mar- 
ket place,  within  the  market  town  of  Clones,  and  in  which  market 
house,  &c.  the  plaintiff,  during,  &c,  had  exercised  his  office,  and 
the  fees,  &c.  had  received.  Yet  the  defendants,  intending,  &o. 
to  disturb  him  in  the  exercise  of  his  said  office,  and  to  deprive  him 
of  the  fees,  &c.,  and  whilst  the  plaintiff  was  such  weighmaster  as 
aforesaid,  broke  and  entered  said  market  house,  and  then  and 
there  ejected  him  from  the  possession,  &c.,  and  seized  and  took 
the  beams,  &c.,  and  carried  away  the  same,  and  converted  and  dis- 
posed thereof  to  their  own  use ;  and  thereby  and  otherwise  hin- 
dered and  disturbed  the  plaintiff  in  his  said  office,  and  prevented 
him  from  receiving  the  fees  belonging  to  the  said  office. 

The  third  count,  beginning  with  the  same  inducement,  stated 
that  the  plaintiff,  as  such  weighmaster,  was  entitled  to  the  fees, 
<&c.  appertaining  to  said  office,  and  had  received  the  same,  yet  the 
defendants,  intending  to  injure  him  and  to  disturb  him  in  the 
exercise  of  his  office  and  to  deprive  him  of  the  fees,  Ac,  injuriously 
and  unlawfully  hindered  and  disturbed  the  plaintiff  in  and 
from  exercising  his  said  office*  within  said  market  town,  *  974 
and  prevented  him,  from  receiving  the  fees,  &c.  to  the 
damage  of  the  plaintiff  of  2000Z. 

weighing  goods  for  hire,  enacts  penalties  for  sach  an  offence,  which  penalties  are 
recoverable  before  the  Lord  Mayor  of  Dublin,  and  the  seneschals  and  chief 
magistrates  of  the  towns  in  which  the  offence  shall  be  committed. 

The  27  Geo.  3,  c.  41  (Ir.),  recites  this  provision,  and  extends  it  to  market 
towns  not  corporate,  making  the  penalties  recoverable  before  justices  of  the  peace 
for  the  county. 
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Tlie  defendants  pleaded  the  general  issue.^ 

The  cause  was  tried  on  the  2l8t  day  of  June,  1852,  before  Chief 
Justice  Monahan,  and  a  verdict  was  found  for  the  plaintiff,  with 
200/.  damages,  subject  to  a  bill  of  exceptions  hereinafter  men- 
tioned. 

The  following  letters  addressed  to  the  plaintiff  were  given  in 
evidence  for  him:  — 

"  Dublin,  August  29, 1847. 

"  Dear  Sib,  —  I  send  you,  as  weighmaster,  the  note  of  the  reso- 
lutions of  the  Court  Leet  of  tlie  manor  of  St.  Tiemey,  with  my 
request,  that  you  will  carefully  comply  with  the  orders  of  the  Court 
and  endeavour  to  carry  out  their  desire,  as  I,  in  my  department, 
as  seneschal,  will  endeavour  to  do. 

"  I  am,  sir,  your  obedient  servant, 

"  Nicholas  Ellis. 
"  To  J.  M'Mahon,  Esq.,  Clones." 

The  resolutions  which  accompanied  this  letter  are  not  material. 
The  next  letter  was  in  tliese  terms :  — 

"  Enniscorthy,  September  3,  1847. 

^^  Dear  Sir,  — ....  The  places  intended  for  the  beams  are  the 
spaces  between  the  pillars  and  back  wall ;  but  when  you  have  the 
beams  and  scales  ready  I  have  no  doubt  that  Mr.  Felson  will  come 
over  from  Belturbet  and  fix  them  up  for  you.  When  you  shall  be 
ready  for  him,  Lennard  will  write  to  Felson  and  get  him  over. 

'^  I  am  yours,  dear  sir, 

"  Nicholas  Elus." 

*  975       *  These  two  letters  were  produced  by  the  plaintiff  for  the 
purpose  of  showing  a  complete  acknowledgment  of  him  as 
weighmaster.    Then  came  the  notice  of  removal,  which  was  pro- 
duced to  prove  disturbance  of  him  in  his  office :  — 

"  I  hereby  require  you  to  deliver  up  to  me,  on  behalf  of  Sir 
Thomas  B.  Lennard,  Bart.,  on  the  1st  day  of  May  next,  all  tliat 
the  place  and  office  of  craner  and  weighmaster  of  Clones,  in  the 
manor  of  St.  Tiemey,  in  the  parish  of  Clones,  in  the  barony  of 

^  At  the  period  of  these  pleadings  this  plea  put  in  issue  aU  the  allegatioos  in 
the  declaration. 
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Dartrey,  and  county  of  Monaghan,  with  all  and  singular  the  appur- 
tenances which  you  hold  from  the  said  Sir  Thomas  B.  Lennard, 
Bart.,  as  tenant  from  year  to  year.  Dated  this  29th  day  of  Octo- 
ber, 1849.  Nicholas  Ellis,  agent  of  the  said  Sir  Thomas  Barrett 
Lennard. 

^^  To  John  M'Mahon,  Esq.,  and  all  others  concerned. 

The  next  letter,  also  from  Mr.  Ellis  to  Mr.  M'Mahou,  was  dated 
17th  August,  1850,  and  stated  the  reason  for  the  plaintiflF's  re- 
moYal  from  office.  It  said :  ^'  You  may  see  by  advertisements  and 
proceedings  on  all  sides  that  steps  are  in  progress  that  will  be 
ruinous  to  the  markets  of  Clones.  It  is  evident  that  the  conduct 
of  the  cranes  as  at  present  administered  does  not  give  satisfaction, 
and  that  if  an  appointment  be  not  regularly  made  at  a  Court  leet 
the  markets  will  be  dispersed.  To  prevent  such  depression  and 
ruin  of  the  markets  of  Clones,  it  is  indispensable  that  the  ^weigh- 
master  should  attend  at  the  cranes  every  market  day,  and  should, 
even  during  the  intervening  days,  exert  himself  diligently  to  im- 
prove the  markets.  It  is  impossible  a  barrister,  residing  for  the 
most  part  of  his  time  in  Dublin,  could  discharge  those  duties 
which  are  not  only  incompatible  with,  but  beneath  the  dignity  of 
his  profession.  Under  these  circumstances,  I  am  sure  you  must 
see  the  necessity  of  the  steps  I  have  taken  towards  the 
appointment  of  a  person  to  *  the  office  of  weighmaster  who  *  976 
could  devote  all  his  time  to  it,  and  I  am  now  willing  to 
purchase  from  you,  at  first  cost,  the  scales  and  weights  which  you 
have  set  up  in  the  market  house  and  yard." 

Then  followed  a  public  notice  signed  by  Sir  T.  B.  Lennard,  in 
which  the  plaintiff's  removal  from  the  office  was  notified.  It 
began  by  reciting,  that  '^  Whereas  John  M^Mahon,  Esq.,  of  Clones, 
in  the  county  of  Monaghan,  has  for  some  time  past  been  permitted 
by  me  to  hold  the  office  of  weighmaster  of  Clones,  which  office  or 
situation  he  held  liable  to  have  same  determined  at  my  will  and 
pleasure,  and  by  virtue  of  my  said  permission,  without  any  further 
or  other  appointment  whatsoever  "  ;  and  then  declared  that  he 
was  removed  from  this  office  and  was  not  entitled  to  receive  fees, 
and  ceased  to  be  connected  therewith,  ^^  as  if  he  had  never  been 
permitted  to  hold  the  same." 

The  next  paper  was  the  appointment  by  Sir  T.  B.  Lennard  of 
Mr.  Henry  Whiteside,  of  Cappa,  gent.,  to  be  weighmaster.    Then 

[745] 


*976  GASES  IN  THE  HOUSE  OF  LORDS. 

followed  written  authorities  from  Sir  T.  B.  Leunard  to  Mr.  N. 
Ellis  and  Mr.  Whiteside,  to  take  possession  of  the  market  house. 
Other  evidence  was  then  given.  A  judgment  obtained  in  1851  bj 
the  plaintiff  against  Nicholas  Ellis  and  Whiteside,  for  trespass  in 
ejecting  him  from  the  market  house  in  Clones,  was  put  in.  Re- 
ceipts for  rent  due  from  Hugh  M^Mahon  (the  plaintiff's  father 
and  his  predecessor  in  the  office),  and  afterwards  from  the  plain- 
tiff, to  Sir  T.  B.  Lennard,  in  respect  of  ^'four  holdings  at 
Clones  in  the  manor  of  Tierney  and  county  of  Monaghan," 
and  also  receipts  for  poor's  rates  paid  by  the  plaintiff,  were  pro- 
duced. 

On  the  part  of  the  defendants,  Mr.  Nicholas  Ellis  proved  that  he 
had  been  Sir  T.  Lennard's  agent  for  many  years.  Hugh  M^Mahon 
personally  attended  the  markets.  While  Hugh  M^Mahon 
*  977  lived,  the  market  house  was  nearly  built  *  anew ;  during 
•  that  time  the  markets  were  held  in  Sir  T.  Lennard's  farm- 
yard ;  this  was  done  without  leave  being  asked  of  Hugh  M'Mahon ; 
he  died  in  1845,  and  the  plaintiff,  his  only  son,  continued  to  do  the 
duties  and  to  pay  the  rent.  Witness  never  knew,  till  the  trial  of 
MMalum  v.  EllU  and  Whiteside^  that  the  plaintiff  had  been 
rated  as  occupier  of  the  market  house ;  afterwards  complained 
of  this,  and  the  ratebooks  were  altered.  Evidence  was  given 
to  show  that,  f]*om  the  want  of  personal  attendance  on  the  part 
of  the  weighmaster,  the  business  of  the  market  had  been  in- 
jured. 

On  the  demand  of  the  defendants'  counsel,  the  counsel  for  the 
plaintiff  admitted  that  the  plaintiff  was  a  Roman  Catholic  ;  where- 
upon the  defendants  objected  that,  as  such,  he  was  bound  to  prove 
that  he  had  taken  the  oaths  prescribed  by  the  10  Geo.  4,  c.  7, 
prior  to  and  in  respect  of  his  acting  as  such  weighmaster ;  the 
plaintiff's  counsel  insisted,  that  in  order  to  sustain  the  present 
action,  it  did  not  lie  on  him  to  prove  that  he  had  taken  the  oath  ; 
and  he  asked  for  an  admission  by  the  defendants'  counsel  that  he 
in  the  Michaelmas  Term  of  1841,  prior  to  his  beginning  to  act  as 
weighmaster,  had  been  admitted  a  barrister  at  law,  he  being  then 
a  Roman  Catholic,  and  had  then  taken  the  oaths  prescribed  by 
10  Geo.  4,  c.  7.  These  facts  were  admitted  by  the  defendants* 
counsel. 

The  defendants  also  put  in  evidence  a  letter,  of  which  the  im- 
portant parts  were  the  following :  — 
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"  40  Bryanston  Square,  London, 
"  February  11, 1846. 

"  Dear  Sir,  —  Since  my  arrival  here  I  have  been  called  upon 
to  account  for  the  crane  of  Clones,  as  to  the  person  filling  the 
office  since  your  father's  death,  and  the  rent  now  paid  for  it. 
Upon  the  first  point,  I  have  answered,  that  you  went  on  in 
the  office  from  the  death  of  your  father,  ♦  without  any  *  978 
communication  with  me  upon  the  subject ;  but  that  my 
only  object  being  to  have  the  office  satisfactorily  filled,  I  had  made 
no  alteration.  At  the  same  time  I  had  not  been  without  my  fears 
that  your  higher  avocations  would  render  your  personal  attend- 
ance on  the  market  inconvenient  to  you ;  but  of  this  matter  I  con- 
sider that  you  may  be  the  best  judge.  It  is  my  wish  to  do  what 
may  be  most  advantageous  to  your  father's  son.  Then,  as  to  the 
rent,  I  cannot  give  any  perfect  answer  at  present.  A  fair  investi- 
gation of  the  account  is  not  only  reasonable,  but  is  required  of 
me ;  and  my  advice  is,  that  the  matter  shall  remain  quietly  be- 
tween you  and  me  without  letting  the  question  be  canvassed  in 
the  Diamond.  I  make  you  the  alternative  proposal :  go  into  the 
account  with  me  and  settle  the  rent  accordingly,  or  take  it,  for 
the  present,  at  a  rent  of  1001.  a  year,  from  May,  1844,  the  date'of 
my  last  settlement  of  accounts  with  Sir  Thomas  Lennard. 

"  Yours  very  truly, 

"Nicholas  Elus. 

"  To  John  M'Mahon,  Esq.,  Clones,  Ireland." 

The  evidence  on  both  sides  being  closed,  the  Chief  Justice  pro- 
ceeded to  charge  the  jury.  He  said  that  the  questions  to  be 
determined  were,  whether  plaintiff  had  been  duly  appointed  to  the 
office  of  weighmaster  by  Sir  Thomas  Lennard,  and,  if  so,  had  he 
taken  the  oath  of  office  prescribed  by  the  third  section  of  the  4 
Anne,  c.  14  ;  and  if  both  these  issues  were  found  in  the  affirmative, 
and  also  that  the  plaintiff  had  been  disturbed  in  the  office  by  the 
defendants,  the  verdict  must  be  for  the  plaintiff.  He  ruled  that 
the  appointment  need  not  be  by  deed,  but  might  be  by  parol. 
That  an  appointment  to  this  office,  to  be  valid,  should  be  for  life  ; 
and,  therefore,  if  on  the  whole  of  the  evidence  it  appeared  that  an 
appointment  had  been  made,  still  if  such  appointment  was 
made  during  the  will  and  *  pleasure  of  Sir  Thomas  Len-  *  979 
nard,  or  from  year  to  year,  as  had  been  stated  in  some  of 
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the  documentary  evidence,  in  either  such  case  the  appointment 
would  be  void,  and  in  such  case  the  verdict  must  be  for  the  de- 
fendants ;  but  if  the  appointment  was  made  expressly  for  life,  or 
generally  without  limiting  any  duration  as  to  time,  the  same 
would,  in  his  opinion,  in  point  of  law,  amount  to  an  appointment 
for  life ;  that  then  the  question  to  be  determined  would  be  whether 
the  plaintiff  had  been  sworn  to  discharge  the  duty  of  the  office  as 
required  by  the  Statute  of  Anne ;  that  this  last  question  was  to  be 
considered  with  reference  to  the  fact  that  it  was  raised  between 
the  weighmaster  and  the  appointee,  whom  he  had  the  power  to 
appoint,  but  was  also,  under  the  5th  section  of  4  Anne,  c.  14, 
bound  to  swear  in.  If,  though  regularly  appointed,  he  had  not 
been  sworn  into  the  office,  the  verdict  must  be  for  the  defendants. 
And  the  Chief  Justice  also  told  the  jury,  that,  in  his  opinion,  no 
misconduct  or  neglect  of  the  plaintiff  in  the  discharge  of  his  duty 
as  weighmaster,  or  his  performing  the  duties  of  the  office  by  depu- 
ty would  authorise  the  defendant  of  his  own  mere  motion  or 
authority,  without  notice,  to  dismiss  the  plaintiff  from  his  office  of 
weighmaster  ;  but  that  such  dismissal  must  be  the  result  of  pro- 
ceedings legally  and  with  notice  instituted. 

The  defendants'  counsel  had  required  the  Chief  Justice  to  nou- 
suit  the  plaintiff,  which  his  Lordship  refused  to  do,  and  the  follow- 
ing exceptions  to  the  Chief  Justice's  refusal  to  nonsuit,  and  like- 
wise to  his  direction,  were  taken  on  behalf  of  the  defendants :  — 

First.  That  the  Chief  Justice  ought  to  direct  the  jury  to  find  a 
verdict  for  the  defendants,  it  not  appearing  by  the  evidence  that 
the  alleged  appointment  of  the  plaintiff  to  the  office,  in  the  plead- 
ings mentioned,  was  by  deed. 
*  980  ♦  Second.  That  he  ought  to  direct  the  jury  that  there  was 
no  evidence  of  any  appointment  of  the  plaintiff  to  the  said 
office,  or  that  such  appointment  was  only  made  during  the  will  and 
pleasure  of  Sir  T.  B.  Lennard,  and  that,  therefore,  the  verdict 
must  be  for  the  defendants. 

Third.  That  he  ought  to  direct  the  jury  that  there  was  no  evi- 
dence that  the  plaintiff  had  taken  the  oaths  required  by  the  Stat- 
utes 4  Anne,  c.  14,  and  27  Gteo.  8.  c.  41. 

Fourth.  That  he  ought  to  direct  the  jury  to  find  a  verdict  for 
the  defendants  on  the  ground  that  the  venue  was  improperly  laid 
in  the  county  of  the  city  of  Dublin,  whereas,  it  ought,  on  the 
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evidence,  to  have  been  laid  in  the  county  of  Monaghan,  where  the 
plaintiff  acted  as  such  weighmaster,  and  where  the  alleged  obstruc- 
tions of  the  plaintiff  as  such  weighmaster  occurred. 

Fifth.  That  he  ought  to  direct  the  jurors  to  find  a  verdict  for 
the  defendants  if  they  believed  upon  the  evidence  for  the  plaintiff 
that  the  duties  of  the  office  of  weighmaster  had  been  discharged 
by  the  plaintiff  by  deputy. 

Sixth.  That  he  ought  to  direct  the  jury  to  find  a  verdict  for  the 
defendants,  because  the  action  of  the  said  plaintiff  did  not  lie  for 
the  obstructions  in  the  declaration  mentioned ;  but  that  the  said 
plaintiff  should  have  adopted  another  mode  of  remedy ;  viz.  by 
action  on  the  case  for  penalties,  as  given  and  pointed  out  by  the 
Statues  4  Anne,  c.  14,  and  27  Geo.  3,  c.  41,  continuing  the  afore- 
said statute. 

Seventh.  That  evidence  produced  to  prove  that  the  duties  of 
weighmaster,  in  consequence  of  the  plaintiff  not  being  personally 
present  to  discharge  them,  were  not  properly  performed,  had  been 
improperly  rejected,  on  the  ground  that  there  was  no  proof  that 
this  matter  had  been  made  the  subject  of  notice  and  investigation. 

Eighth.  That  the  plaintiff  had  not  duly  taken  the  oath 
*  required  by  statute  before  entering  on  the  discharge  of   *  981 
his  duties  as  weighmaster. 

Ninth.  That  the  Judge  ouglit  to  tell  the  jury  that  there  was  no 
evidence  of  a  complete  or  sufficient  appointment  of  the  plaintiff  to 
the  office,  or  of  his  having  taken  the  necessary  oaths,  or  that  he 
ought  to  tell  the  jury,  that  if  the  jury  believed  the  evidence,  it 
negatived  any  such  sufficient  and  complete  appointment. 

Tenth.  That  the  Chief  Justice  ought  to  tell  the  jury  that  the 
plaintiff  had  not  established  liis  title  to  the  said  office,  as  he  had 
not  shown  any  deed  appointing  him  to  the  office,  and  had  not  given 
evidence  to  show  that  he  had  taken  all  the  necessary  oaths  required 
by  the  Statutes  of  4  Anne,  c.  14,  and  27  Geo.  3,  c.  41,  and  10 
Geo.  4,  c.  7,  prior  to  and  in  respect  of  his  acting  as  such  weigh- 
master as  aforesaid. 

Eleventh.  That  the  Judge  had  told  the  jury  that,  in  his  opinion, 
no  misconduct  or  neglect  of  the  plaintiff  in  dischai^e  of  his  duty 
as  weighmaster,  or  his  performing  the  duty  by  deputy,  would 
authorise  the  defendant,  Sir  T.  Lennard,  of  his  own  mere  motion 
and  authority,  without  any  notice  to  the  plaintiff,  to  dismiss  him 
from  the  said  office  of  weighmaster,  but  that  for  that  purpose 
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some  legal  proceedings,  with  notice  to  the  plaintiff,  should  be 
resorted  to ;  and  the  defendants  insisted  that  the  Chief  Justice 
ought  to  tell  the  jury,  that  in  case  of  gross  misconduct  by  the 
weighmaster  in  his  said  office.  Sir  Thomas  Barrett  Lennard  had 
power  by  law  to  remove  him  from  the  office  ;  and  if  such  miscon- 
duct was  now  proved  to  have  existed,  the  verdict  must  be  for  the 
defendants. 

Twelfth.  That  the  Chief  Justice  ought  to  tell  the  jury  that  there 

was  no  evidence  of  an  appointment,  if  any,  by  Sir  T.  Lennard,  to 

the  said  office,  except  of  an  appointment  during  the  pleasure 

*  982    of  said  Sir  Thomas  Lennard,  or  ♦  from  year  to  year,  and 

ought  therefore  to  direct  a  verdict  for  the  defendants. 

Thirteenth.  That  the  Chief  Justice  had  left  it  to  the  jury  to 
say  whether  or  not  Sir  T.  B.  Lennard  had  done  his  duty  by  swear- 
ing in  the  plaintiff  to  the  said  office ;  whereas,  he  ought  to  tell  the 
jury  that  there  was  -no  evidence  to  show  that  he  had  been  sworn 
in. 

The  fourteenth  exception  was,  that  the  Chief  Justice  ought,  on 
the  whole  of  the  evidence,  to  have  directed  a  verdict  for  the 
defendants. 

The  jury  found  a  verdict  for  the  plaintiff,  with  200Z.  damages. 

Tlie  exceptions  were  argued  in  the  Court  of  Common  Pleas  in 
Michaelmas  Term,  1852 ;  and  in  Easter  Term,  1853,  the  Court 
unanimously  gave  judgment  for  the  plaintiff,  overruling  all  the 
exceptions.  On  a  writ  of  error  to  the  Exchequer  Chamber,  the 
errors  assigned  were  the  same  as  the  exceptions  taken  at  the  trial, 
and  further,  that  there  was  a  misjoinder  of  counts  in  the  declara- 
tion, for  that  the  first  and  third  counts  were  in  case,  and  the 
second  count  in  trespass. 

The  case  was  argued  in  the  Court  of  Exchequer  Chamber,  and 
the  Judges  there  overruled  all  the  exceptions  and  causes  of  error 
assigned,  except  so  far  as  related  to  the  ninth  and  twelfth  excep- 
tions ;  a  majority  of  the  Court  held  that  these  exceptions  ought  to 
be  allowed,  and  the  judgment  of  the  Court  of  Common  Pleas  was 
therefore  reversed,  and  a  venire  de  novo  awarded.  The  present 
writ  of  error  was  then  brought.* 

'  The  Judges  were  summoned,  and  Lord  Chief  Justice  Cockbom,  Mr.  Justice 
Wightman,  Mr.  Justice  Erie,  Mr.  Justice  WilliaroSf  Mr.  Baron  Martin,  Mr.  Jus- 
tice Crompton,  Mr.  Justice  Willes,  Mr.  Baron  Watson,  and  Mr.  Justice  Bjkt 
attended.    Lord  Chief  Justice  Cockbum  ultimately  gave  no  opinbD. 
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*  Mr.  Fitzgerald  and  Mr.  Bovill  for  the  plaintiff  in  error. —  ♦  988 
The  office  held  by  the  plaintiff  was,  in  its  nature,  freehold  ; 
it  is  one  held  under  the  provisions  of  the  4  Anne,  c.  14  (Ir.),  and 
though  the  statute  does  not  expressly  define  its  nature,  yet  where 
an  appointment  of  this  nature  is  for  an  intermediate  term,  the  law 
presumes  it  to  be  for  life.  Bacon's  Abridgment,  Office  H.,  and  Co. 
Lit.  42  a.,  and  Stephenson  v.  Stephens^  where  a  construction  to 
that  effect  was  expressly  put  on  this  statute.  Veale  y.  Priour^ 
was  relied  on  in  the  Court  below,  to  show  that  where  a  greater 
estate  might  be  given  a  lesser  might  be  created  ;  and  that  no  doubt 
is  so,  but  it  is  subject  to  the  exception  there  stated,  namely,  unless 
there  are  special  reasons  to  the  contrary.  Here  those  reasons  exist 
in  the  words  of  the  statute.  And  on  that  ground  Janes  v.  Clerk^ 
which  was  a  grant  for  years  of  the  office  of  Garbler  of  Spices,  under 
the  21  Jac.  1,  and  Smyth  v.  Latham j^  which  was  the  grant  of  the 
office  of  Paymaster  of  Exchequer  Bills,  do  not  affect  this  case.  In 
Harcourt  v.  Fox^  the  question  was  whether  the  appointment  to  the 
office  of  Clerk  of  the  Peace,  always  deemed  a  freehold  office,  was 
for  the  life  of  the  appointor  or  the  appointee,  and  it  was  held  to  be 
the  latter  ;  and  being  a  freehold  office,  the  holder  of  it  cannot  be 
removed  but  after  notice  and  inquiry,  Bagg*s  Case^  The  King  v. 
Gaskin,'*  The  Queen  v.  Smith.^  In  the  Court  below,  Vaux  v.  Jef- 
fem^  and  The  Earl  of  Shrewsbury's  Case^^  were  relied  on  for  the 
other  side,  but  they  do  not  justify  the  proceeding  here,  for, 
in  the  former,  the  only  question  really  *  decided  was,  that  *  984 
where  the  discharge  was  of  an  officer  of  the  Court,  and  was 
made  by  all  the  Judges  in  open  Court,  there  need  not  be  an  entry 
of  it  on  record ;  and  in  the  latter  the  decision  was,  that  where  an 
officer  is  bound,  on  request,  to  execute  his  office,  if  he  do  it  not  on 
request,  it  is  a  forfeiture,  and  nothing  was  determined  as  to  calljjig 
on  the  officer  to  answer  the  charge. 

The  third  and  fourth  sections  of  52  Geo.  8,  c.  184,  are  important 
to  be  considered  here,  as  indicating  the  spirit  of  the  law  in  Ireland 
on  these  matters.  Tliat  is  one  of  the  Butter  Acts,  and  those  sec- 
tions show  that  the  weighmaster  himself  can  only  be  displaced  for 

>  11  Irish,  Law,  10.  •  11  Rep.  99  a. 

*  Hardr.  361.  '  8  T.  R.  209. 
'  Hardr.  46.  •  5  Q.  B.  614. 

*  9  Bing.  692.  *  2  Dyer,  114  b. 

*  1  Show.  426,  506,  516.  ^  d  Bep.  50  b. 
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proved  miscoDduct,  and  that'  it  was  considered  necessary  to  give 
him,  by  special  enactment,  the  power  to  remove  at  will  his  deputy. 

Then  it  is  contended  that  the  letters  called  for  by  the  plaintiff  to 
prove  the  disturbance  are  to  be  taken  as  proof  that  the  appointment 
was  during  pleasure  only.  But  the  answer  to  that  ai*gument  is, 
first,  that  the  letters  were  put  in  for  a  particular  purpose  by  the 
plaintiff,  and  cannot  be  applied  to  a  different  purpose  by  the  defend- 
ant ;  and  next,  that  the  statements  made  in  them  do  not  prove 
themselves.  At  the  utmost,  they  can  only  show  that  they  were 
made  by  the  writer  of  the  letters. 

The  office  being  a  public  office,  if  a  man  is  found  acting  in  it  for 
a  considerable  time,  the  presumption  arises  that  he  was  rightly 
appointed,  Berryman  v.  Wise^  which  was  followed  by  The  Sing 
V.  Verelst^  Butler  v.  Ford^  M'Gahey  v.  AUton^^  CanneU  v. 
Curtisy^  Marshall  v.  Lamh^  The  Queen  v.  Chrimshaw^  Doe 
*  985  d.  Bowley  v.  Barnes^  Wolton  v.  Q-avinf  *  The  Queen  v. 
OsBett^^  and  Scadding  v.  Lorant}^  And  Rodwdl  v.  BedgCj^ 
and  The  King  v.  ffawkinSj^^  besides  establishing  the  same  rale, 
also  show  that,  under  such  circumstances,  the  taking  of  the  sacra- 
ment may  be  presumed.  Here  there  was  ample  evidence  that  the 
plaintiff  had  acted  in  the  discharge  of  the  duties  of  his  office. 

But  then  it  was  contended  that,  even  if  properly  appointed  to 
the  office,  there  was  no  evidence  that  he  had  taken  the  oaths 
required  by  the  statute  to  be  taken  before  entering  on  the  dis- 
charge of  the  duties.  The  fifth  section  of  the  Statute  of  Anne 
provides  that  no  person  shall  act  as  weighmaster  before  he  has 
taken  the  oaths  required  by  the  Statute  3  Wm.  &  M.  c.  2;  and 
the  25  Geo.  2  (Ir.),  and  the  27  Geo.  3,  make  further  provisions  on 
the  subject.  But  all  these  statutes  are  now,  so  far  as  concerns  the 
OQi^h,  superseded  by  the  10  Goo.  4,  c.  7.  That  statute  does  not 
require  the  oaths  to  be  taken  in  respect  of  all  appointments,  but 
only  in  respect  of  offices  in  the  gift  of  the  Crown  or  of  a  corpora- 
tion. This  is  not  a  corporate  office  nor  a  place  in  the  gift  of  a  co^ 
poration.  In  these  two  respects  it  is,  therefore,  not  within  the  Statute 

»  4  T.  R.  866.  •  8  Q.  B.  1037. 

*  3  Camp.  432.  *  16  Q.  B.  48. 

*  1  Cromp.  &  M.  662.  >^  16  Q.  B.  975. 

*  2  M.  &  W.  206.  »  8  H.  L.  Cas.  418. 

*  2  Bing.  N.  C.  228.  "  1  Car.  &  P.  220. 

*  5  Q.  B.  115.  "  10  East,  211. 
'  10  Q.  B.  747. 
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of  Anne,  so  as  to  require  the  taking  of  the  oath.  Nor  is  it  a  place 
of  trust  under  the  Crown,  nor  does  it  come  under  the  words  of  the 
21st  section  of  the  10  Geo.  4,  c.  7,  "  any  other  office  or  franchise,'* 
for  those  words  must  be  construed  with  reference  to  the  words 
which  immediately  precede  them,  and  which  are,  "  place  of  profit 
under  his  Majesty." 

[Lord   Wensleydale.  —  By  that  argument  you  are  construc- 
tively introducing  the  word  "  such  "  into  the  clause.] 

And  that  may  be  done  here,  for  the  section  goes  on, 
*  "  at  the  times  and  in  the  manner  aforesaid,"  and  so  com-    *  986 
bines  all  the  offices  mentioned  in  the  statute,  and  thus 
impliedly  excludes  all  which  are  not  mentioned. 

But  here  the  oath  was  constructively  taken.  The  defendant 
called  for  the  admission  that  the  plaintiff  was  a  Roman  Catholic. 
Tiiat  might  not  mean  that  he  had  been  so  at  the  time  of  his 
appointment,  and  the  onus  of  making  out  this  objection,  which  is 
in  the  nature  of  a  penal  exclusion,  lies  on  the  person  who  put  it 
forward  ;  Powell  v.  Milbum}  The  same  rule  of  law  which,  from 
the  fact  of  his  acting  in  the  office,  raised  the  presumption  that  he 
had  been  properly  appointed  to  it,  will  raise  the  other  presumption 
that  he  has  done  all  the  acts  which  the  law  requires  upon  entering 
on  the  duties  of  the  appointment.  An  objection  of  this  kind  ought 
to  have  been  taken  as  a  ground  for  a  new  trial,  and  not  as  an 
exception ;  and  in  truth  tlie  remark  of  the  Lord  Chief  Justice, 
that  the  plaintiff  had  already  taken  the  oaths  as  a  barrister,  was  a 
bad  reason  for  his  ruling  that  the  plaintiff  was  not  required  to 
take  the  oaths  as  weighmaster,  but  was  not  the  ruling  itself.  Here, 
therefore,  the  bill  of  exceptions  does  not  state  a  misdirection,  but 
only  the  Judge's  reasons,  or  a  non-direction ;  that  is  insufficient, 
Anderson  v.  Fitzgerald?  Another  Court  cannot  look  beyond  the 
bill  of  exceptions ;  Bain  v.  The  Whitehaven  Railway.^  There  was 
proof  that  the  plaintiff  here  had,  as  a  barrister,  taken  the  same 
oaths  as  those  to  be  taken  by  the  officer ;  he  was  not  required  to 
repeat  them  on  being  appointed  to  this  office  ;  but  even  if  so,  then 
he  was  saved  by  the  Annual  Indemnity  Act,  8  &  9  Vict.  c.  24. 
That  Act  was  certainly  passed  on  the  30th  June,  1845,  and 
he  entered  on  his  office  in  August  following ;  *  but  such  Acts  *  987 
are  both  prospective  and  retrospective ;  In  re  Steavenson.^ 

^  3  Wik  355,  8.  c.  nom.  Powell  v.  Milbank,  2  W.  Bl.  S51. 

*  4  H.  L.  Cas.  484.  *  8  H.  L.  Cas.  1.  «  2  B.  &  C.  34. 
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Then  it  was  contended  below  that  the  plaintiff  had  wrongly  laid 
the  venue  in  Dublin,  whereas  the  venue  ought  to  have  been  local. 
If  that  objection  is  a  valid  one,  it  existed  on  the  record,  and  should 
have  been  taken  advantage  of  on  demurrer ;  it  is  too  late  after 
verdict,  Litchfield  v.  Slater;  ^  Bot/es  v.  HewetBon?  But  in  law  an 
action  of  this  sort  is  transitory,  Wms.  Saunders,*  where  all  the 
authorities  are  collected. 

Then  as  to  the  alleged  misjoinder  of  counts.  The  dictum  of 
Mr.  Baron  Parke  in  Weeton  v.  Woodcock  *  was.  relied  on,  but  that 
dictum  was  entirely  misapprehended  as  applied  to  this  case.  It 
was  this :  "  Upon  this  declaration  the  plaintiff  might  have  recovered 
for  the  trespass,  and  consequently,  such  cause  of  action  cannot  be 
joined  with  case."  Here  the  plaintiff  could  not  have  recovered 
complete  damages  on  one  count  only;  and  Wells  v.  Ody^  shows 
that  though  the  facts  would  have  warranted  an  action  of  trespass, 
case  is  also  maintainable  where  the  remedy  would  be  incomplete 
without  it. 

The  Attorney- General  (^Sir  F.  Kelly')  and  Mr.  SerctUes  EllU  (of 
the  Irish  bar)  for  the  defendant  in  error.  —  This  is  not  a  freehold 
office  within  the  Statute  of  Anne.  It  is  an  office  relating  to  tolls 
belonging  to  the  lord  or  owner  of  the  tolls,  and  he  may  appoint  to 
it  for  years  or  at  pleasure.  The  letters,  which  are  the  only  evi- 
dence of  any  appointment,  show  that  no  regular  appointment  of  the 

plaintiff  was  ever  made,  but  that  he  was  allowed  to  con- 
*  988    tinue  *  the  discharge  of  the  duties  of  an  office  of  which  his 

father  had  been  the  possessor.  It  may  well  be  questioned 
whether,  as  against  the  patron  of  an  office,  the  merely  acting  in 
discharge  of  its  duties  can  be  treated  as  an  appointment ;  for  if  so, 
that  might  be  in  direct  contravention  of  the  principle  that  a  man 
shall  never  derive  profit  from  his  own  wrongful  acts.  But  it  is 
not  necessary  here  to  consider  that  question.  It  may  be  admit- 
ted that  The  King  v.  Vereht^  shows  that  acting  in  an  office  is 
primd  facie  proof  of  appointment  to  it,  but  it  also  shows  that  it  is 
onlj primd  facie  proof,  and  may  be  rebutted.  Assuming  the  acting 
in  the  office  to  be  primd  facie  evidence  of  presumption  of  an  ap- 
pointment, there  are  sufficient  facts  here  to  rebut  the  presumption 

»  Willes,  481.  *  5  M.  &  W.  687,  594. 

•  2  Bing.  N.  C.  575.  •  1  M.  &  W.  452. 

*  VoL  1,  p.  240,  246  b.      •  *  8  Camp.  482. 
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arising  therefrom.  Indeed  the  letters  put  in  by  the  plaintiff  him- 
self distinctly  prove  that  he  was  treated  by  the  defendant  merely  as 
a  person  holding  the  office  at  the  will  and  pleasure  of  the  defendant. 
There  was  no  direct  proof  of  any  appointment;  the  plaintiff 
acted  in  the  office ;  of  that  the  evidence  was  complete,  and  undis- 
puted. One  of  the  letters  was  addressed  to  him  as  so  acting,  but 
the  others  showed  that  his  office  was  not  for  life,  but  at  the  will  of 
the  patron.  There  was  no  question  for  the  jury,  the  only  question 
was  for  the  Judge,  and  the  Judge  ought  to  have  directed  a  verdict 
for  the  defendant.  That  principle  was  adopted  under  similar  cir- 
cumstances in  Smith  v.  Cartvyright^  where  the  acting  in  an  office 
under  a  corporation  was  held  to  require  proof  of  an  appointment 
under  seal.  The  burden  of  proving  a  regular  appointment  lies  on 
him  who  claims  the  benefit  of  it.     Here  there  was  either  no  evi- 

• 

dence  at  all,  or  the  evidence  was  equal  both  ways.  Though  the 
letters  called  for  by  the  plaintiff  to  prove  disturbance 
*  in  the  office  were  not  absolutely  proof  of  the  truth  of  *  989 
the  statements  contained  in  them,  yet  till  he  showed  that 
those  statements  were  untrue,  he  was  bound  by  them,  Fletcher  v. 
Froggatt?  Handle  v.  Blackburn^  is  still  stronger  authority  for 
that  proposition.  There  are  other  cases  to  the  same  effect  col- 
lected in  Phillips  on  Evidence.* 

[Lord  Wensleydale.  —  Would  not  that  go  to  this  length,  that 
if  I  gave  a  written  direction  to  a  man  to  take  up  another  for  that 
he  had  stolen  my  watch,  the  proof,  by  the  man  taken  up,  of  my 
direction,  would  be  evidence  of  the  fact  of  his  stealing  ?] 

Not  in  that  case ;  but  if  a  tenant  gives  in  evidence  a  notice  to 
quit,  which  notice  contains  the  terms  of  the  tenancy,  that  notice 
would  be  proof  of  those  terms. 

[Lord  Wensleydale  referred  to  White  v.  MoTri%^  Glave  v.  Went- 
tvarthy^  and  Haylock  v.  Sparke^  intimating,  however,  his  preference 
for  the  decision  in  the  first  of  these  cases.] 

It  is  a  mistake  to  say,  that  this  is  an  office  within  the  Statute  of 
Anne.  That  statute  gives  to  the  mayors  of  towns  corporate  the 
right  to  appoint  to  certain  offices.  Clones  is  not  a  town  of  the 
kind  described  in  the  Act.    Then  the  owner  of  the  tolls  is  not  a 

»  6  Exch.  927.  •  21  Law  J.,  N.  S.,  C.  P.  185. 

•  2  Car.  &  P.  569.  •  6  Q.  B.  178,  n. 

•  5  Taunt  245.  ^  1  Ellia  &  B.  471. 

•  9th  ed.  ToL  1,  p.  344. 
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person  who  can  be  brought  within  enactments  intended  for  the 
Crown,  or  for  mayors  of  corporations. 

But  supposing  the  office  to  be  within  the  Statute  of  Anne,  there 
is  nothing  in  that  statute  to  show  that  it  is  an  office  for  life.  That 
statute  is  silent  on  the  point.  The  law  previous  to  that 
*  990  statute  must,  therefore,  be  looked  at.  *  Under  the  Statutes 
of  14  Rich.  2,  c.  10, 17  Rich.  2,  c.  5,^  4  Hen.  4,  c.  20,  and 
8  Hen.  6,  c.  6,  all  of  which  were  made  law  in  Ireland  by  10  Hen. 
7,  c.  22,  provisions  are  made,  all  of  which  are  strong  to  show  that 
the  office  was  to  be  held  during  pleasure  only.  That  was  the 
practice  of  ancient  times.  Till  the  reign  of  William  3,  the 
Judges  themselves  held  office  only  during  pleasure.  There  is  one 
thing  in  the  Statute  of  Anne  which  strongly  favours  the  argument 
that  the  office  could  only  be  held  during  pleasure.  The  office 
of  weighmaster  of  a  corporation  can  only  be  appointed  by  the 
chief  magistrate  of  a  town,  who,  it  is  well-known,  holds  his  own 
office  only  for  a  year. 

[The  Lord  Chancellor.  —  You  have  at  this  moment  an  ex- 
ample before  your  eyes  of  one  whose  tenure  of  office  is  precarious, 
but  who  yet  makes  many  appointments  for  life.  Lord  Brougham. 
—  And  persons  who  hold  per  auter  vie  may  grant  for  the  life  of  the 
appointee  ;  for  example,  the  Regent.] 

Then  as  to  the  taking  oaths.  Having  taken  them  as  a  barrister 
will  not  satisfy  the  requirements  of  the  Statute  of  Anne ;  they 
must  be  taken  on  appointment  to  the  office  of  weighmaster,  and 
the  burden  of  proving  the  performance  of  the  statutory  duty  lies 
on  the  officer  or  person  who  ought  to  perform  it.  The  officer 
must  tender  himself  to  take  the  oaths  of  office,  and  must  take  them 
at  his  peril,  The  King  v.  The  Mat/or  of  Oxford^  Anonymous? 
*  991  *  The  21st  section  of  the  10  Geo.  4,  c.  7,  directly  applies 
to  this  case,  for  however  appointed  or  whatever  its  duration,  this 
is  "  an  office  or  franchise." 

Then  again  it  is  clear  that  this  is  an  office  the  duties  of  which 
must  be  discharged  in  person,  and  not  by  deputy.    The  statute 

^  The  14  Rich.  2,  c.  10,  which  seems  to  have  been  a  model  for  the  other  stat- 
utes, was  in  these  terms :  *'That  no  Customer,  Controller,  Searcher,  or  Tronour 
have  any  such  office  for  term  of  life,  but  only  so  long  as  shall  please  the  King, 
notwithstanding  any  patent  or  grant  made  to  any  to  the  contrary.  And  if  any 
such  patent  or  grant  be  hereafter  made  to  any  such  office,  the  King  willeth  that 

be  utterly  repealed  and  void,  and  of  no  force  nor  value  henceforward." 
2  Salk.  428.     *  *  Freem.  475. 
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requires  the  oaths  to  be  taken  by  the  weighmaster,  and  makes  no 
mention  of  a  deputy.  In  the  case  of  a  weighmaster  of  a  corpora- 
tion, the  chief  magistrate  has  no  power  to  appoint  a  deputy,  and 
has  no  control  over  him,  so  that  if  a  deputy  was  appointed  and  mis- 
conducted himself,  no  proceedings  could  be  taken  against  him, 
which  circumstances  show  that  the  law  never  contemplated  the 
appointment  of  a  deputy,  or  intended  that  the  office  should  be  ex- 
.ercised  by  any  one  but  the  principal  officer  in  person. 

Then  as  to  misjoinder  of  counts.  The  substance  of  the  second 
count  is  trespass  ;  and  Hudson  v.  Nicholson  ^  decided  that  where 
the  declaration  states  a  wrong  which  is  the  subject  of  an  action  of 
trespass,  it  is  a  good  count  in  trespass  after  verdict,  although  it 
contains  no  allegation  of  trespass  vi  et  armis^  and  is  in  point  of  form 
framed  in  case  for  the  consequential  injury.  That  case  and  Wee- 
ton  V.  Woodcock^  are  decisive  of  the  present ;  so  is  Scott  v.  Nelson.^ 
If  so,  then  there  is  a  misjoinder  of  counts. 

The  venue  here  was  local,  not  transitory,  Comyn's  Digest,* 
Stephen  on  Pleading.^ 

[Lord  Wensleydale.  —  You  should  have  demurred.] 

No  ;  for  after  each  allegation  of  a  particular  disturbance  in  the 
county  of  Monaghan,  there  was  a  general  allegatioh  that  '^  the  de- 
fendant thereby  and  otherwise  disturbed,"  &c.,  which  might  have 
been  an  answer  to  a  demurrer.  But  the  acting  in  the  office, 
the  use  of  the  weighing  house,  and  of  the  *  scales  and  *  992 
beams,  all  occurred  in  the  county  of  Monaghan,  and  the 
discharge  from  the  office,  though  written  elsewhere,  was  made 
public  there.  Every  issue  connected  with  the  possession  of  land 
must  be  local,  Bulwer*s  Case,^  An  action  for  a  breach  of  the  cus- 
toms of  a  town  is  local,  Berwick  v.  Ewart!^ 

Mr.  Fitzgerald  replied. 

[The  Lord  Chancellor  (Lord  Chelmsford)  put  the  following 
questions  to  the  Judges;  — 

Whether  the  2d,  8d,  6tli,  9th,  10th,  12th,  13th,  and  14th  excep- 
tions, or  any  of  them,  ought  to  have  been  allowed  ? 

Whether  there  is  any  misjoinder  in  the  counts  of  the  declara- 
tion ? 

»  6  M.  &  W.  487.  *  Ch.  IL  §  4,  Rule  1. 

«  5  M.  &  W.  587.  •  7  Rep.  56,  57,  fol.  4  b ;  Dyer,  38  b. 

•  5  Irish  Law,  207.  ^2  W,  Bl.  1068. 

*  Tit  Action.  N  11, 12, 
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Mr.  Justice  Wightman,  on  behalf  of  the  Judges,  delivered  the 
following  answers  to  these  questions  :  — 

The  parties  in  this  case  on  both  sides  agree  that  the  appointment 
to  the  office  of  weighmaster  of  the  market  town  of  Clones  was  in 
the  defendant  Lennard,  as  owner  of  the  tolls,  and  the  first  question 
proposed  by  your  Lordships  is  upon  the  second  exception  taken  by 
the  counsel  for  the  defendants  at  the  close  of  the  plaintiff's  case, 
that  there  was  no  evidence  of  any  appointment  of  the  plaintiff  to 
the  office  of  weighmaster ;  or  if  there  was,  that  the  appointment 
was  only  made  during  the  will  and  pleasure  of  the  defendant 
Lennard. 

The  plaintiff  claims  the  office  of  weighmaster  as  a  freehold  office 
under  the  Irish  Statute  4  Anne,  c.  14,  and  we  are  disposed  to  think 
that,  as  far  as  appears  upon  the  case  before  your  Lordships, 
*  993  it  must  be  taken  as  against  the  *  plaintiff,  that  it  is  an  office 
under  that  statute,  and  that,  according  to  the  decisions  re- 
ferred to  upon  the  argument,  it  is  a  freehold  office,  and  if  so,  the 
appointment,  whether  by  deed  or  parol,  ought  to  be  for  life,  but 
not  necessarily  by  deed. 

Was  there  then  at  the  close  of  the  plaintiff's  case  any  evidence 
of  such  an  appointment  ? 

It  may  be  fit  to  consider  what  is  to  be  understood  by  the  ex- 
pressions "  any  "  evidence  or  "  no  "  evidence  to  go  to  the  jury. 
The  reasonable  rule  appears  to  be  that  expressed  by  the  Court  of 
Exchequer  Chamber  in  the  case  of  Avery  v.  Bowden}  in  accord- 
ance witli  the  opinion  of  Lord  Tenterden :  "  That  if  the  evidence 
was  such  that  the  jury  could  Conjecture  only  and  not  judge,  it 
ought  not  to  go  to  the  jury ;  that  the  onus  was  on  the  party  offer- 
ing the  evidence,  and  that  if  he  only  offered  evidence  consistent 
with  either  supposition  or  fact,  he  was  not  entitled  to  have  it  put 
to  the  jury." 

In  the  present  case  the  plaintiff's  case  is,  that  he  was  appointed 
by  the  defendant  Lennard  to  the  office  for  life ;  the  defendant's 
case  is,  that  the  plaintiff  was  appointed  by  the  defendant  Lennard 
to  hold  tlie  office  at  the  will  of  Lennard,  or  at  most  from  year  to 
year. 

It  is  for  the  plaintiff  to  give  reasonable  evidence  that  he  was 
appointed  for  life.  For  this  purpose  the  evidence  that  he  brought 
in  support  of  his  case  was,  that  he  acted  as  weighmaster  upon  the 

^  6  £1118  &  B.  973,  974. 
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death  of  his  feather  some  time  in  or  about  the  year  1847,  and  that 
on  the  29th  of  August,  1847,  he  received  a  letter  from  Ellis,  the 
defendant's  agent,  a  letter  commencing :  *'  I  send  you,  as  weigh- 
master,  the  note  of  the  resolutions  of  the  Court  Leet,  &c."  ;  which 
he  contended  was  a  recognition  of  his  holding  the  office  of 
weighmaster.  *  He  also  put  in  a  notice  to  quit  by  Ellis,  as  *  p94 
agent  to  Lennard,  dated  29th  October,  1849,  in  which  he 
requires  him  to  quit  the  place  and  office  of  coroner  and  weighmas- 
ter which  he  then  held  from  Lennard  as  tenant  from  year  to  year, 
and  also  a  discharge  from  Lennard,  dated  the  17th  of  September, 
1850,  of  the  plaintiff  from  holding  the  offices,  which  Lennard 
states  the  plaintiff  held  determinable  at  his  will  and  pleasure. 

It  was  said  for  the  plaintiff  that  these  documents  were  given  in 
evidence  only  for  the  purposes  of  showing  disturbance  in  the  office, 
and  therefore  that  any  statement  in  them  derogatory  to  the  title  of 
the  plaintiff  as  holding  under  an  appointment  for  life  would  not  be 
evidence  against  him  ;  but  it  appears  to  us  that  those  documents 
were  wholly  insignificant  for  the  purpose  of  proving  that  the  plain- 
tiff was  disturbed  in  his  office,  as  a  mere  notice  would  not  show  a 
disturbance,  and  that  they  were  in  reality  used  to  show  that,  by 
the  acknowledgment  of  the  defendant  Lennard  and  his  agent,  he 
held  the  office  ;  and  he  then  contended  that  if  he  held  it  at  all,  it 
would  only  be  for  life.  If  the  documents  were  used  for  this  pur- 
pose, as  we  think  they  were,  then  the  whole  of  the  documents 
and  the  statements  in  them  are  evidence  in  the  cause  as  well 
against  as  for  the  plaintiff,  and  tend  strongly  to  show  that  there 
was  no  appointment  for  life,  but  only  at  will,  or  from  year  to 
year. 

The  evidence  given  by  the  plaintiff,  assuming  that  we  are  right 
in  thinking  that  the  whole  of  the  statements  in  the  documents  are 
to  be  taken  as  evidence  in  the  case,  appears  to  us  to  be  much  more 
consistent  with  the  case  of  the  defendant  than  with  that  of  the 
plaintiff;  and  we  therefore  agree  in  opinion  with  those  of  the 
learned  Judges  in  the  Court  of  Exchequer  Chamber  in  Ireland, 
whe  held  that  the  second  exception  ought  to  have  been  al- 
lowed. 

*With  respect  to  the  third  exception, 'it  appears  to  us    *  996 
that  as  the  oaths  of  office  are  required  to  be  taken  by  the 
weighmaster  immediately,  and  the  person  appointing  is  to  admin- 
ister the  oath,  the  acting  in  the  office  affords  a  presumption  that 

[7S9] 


*995  CASES  IN  THE  HOUSE  OF  LORDS. 

the  person  appointed  had  taken  these  oaths,  and  that  the  third 
exception  ought  not  to  be  allowed. 

We  are  also  of  opinion  that  proof  of  the  performing  the  duties  of 
the  office  by  deputy  did  not  entitle  the  defendants  to  a  verdict,  and 
that  the  fifth  exception  ought  not  to  be  allowed  for  the  reasons 
given  in  the  Court  below. 

As  to  the  ninth  exception  (which  was  taken  after  the  whole  case 
and  evidence  on  both  sides  were  closed),  that  the  learned  Judge 
should  have  told  the  jury  that  there  was  no  evidence  of  a  complete 
or  sufficient  appointment  of  the  plaintiff  to  the  office,  or  of  his 
having  taken  the  necessary  oaths,  or  that  he  should  tell  the  jury 
that  if  they  believed  the  evidence  it  negatived  any  such  sufficient 
and  complete  appointment,  it  appears  to  us  that  that  exception 
should  have  been  allowed. 

We  have  already  given  our  reasons  for  thinking  that,  even  upon 
the  evidence  for  the  plaintiff,  there  was  no  sufficient  case  for  the 
jury ;  and  when  the  evidence  for  the  defendant  is  to  be  added,  wo 
think  the  Judge  ought  to  have  told  tlie  jury  that  if  they  believed 
the  witnesses,  they  ought  to  find  a  verdict  for  the  defendants. 
The  evidence  of  Ellis,  and  of  his  communication  with  the  plaintiff 
upon  the  subjects  mentioned  in  his  letter  of  the  4th  February,  1846, 
as  to  the  rent  that  was  to  be  paid  by  the  plaintiff,  appears  to  us  to  be 
quite  inconsistent  with  the  appointment  for  life ;  but  it  is  said, 
non-direction  is  not  a  ground  of  exception,  though  misdirection  is, 
and  the  case  of  Ariderson  v.  Fitzgerald  ^  was  cited  in  support 
*  996  of  this  position.  In  *  that  case  it  was  the  opinion  of  the 
Judges  that  it  was  not  enough  to  object,  by  way  of  exception, 
that  the*  Judge  omitted  to  give  the  proper  direction  to  the  jury, 
though  requested  to  do  so,  but  that  what  he  did  say,  by  way  of 
direction,  ought  to  be  stated.  In  the  present  case  Uie  Judge^s 
direction  to  the  jury  is  stated,  and  it  is  objected  that  that  direction 
was  erroneous,  in  not  telling  the  jurors  that  which  is  stated  in  the 
bill  of  exceptions,  and  the  exception  in  this  case  is  distinguishable 
from  that  in  AnderBon  v.  Fitzgerald  in  that  respect.  The  omission 
to  direct  the  jury  upon  a  material  point,  upon  which  the  Judge  is 
required  by  the  counsel  to  give  a  direction,  may  amount  to  a  mis- 
direction, and  may,  we  *think,  be  made  a  ground  of  exception  if  the 
exception  be  properly  framed ;  and  as  we  think  that  the  learned 
Judge  ought  to  have  directed  the  jury  as  requested,  and  that  as  the 

M  H.  L.  Cas.  484. 
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actual  direction  as  well  as  the  request  and  refusal  to  direct  as  re- 
quested appear  upon  the  exception,  it  seems  to  us  that  the  ninth 
exception  may  be  maintained. 

The  tenth  exception,  in  addition  to  some  points  to  which  we 
have  already  adverted,  raises  the  question  as  to  the  direction  of  the  . 
learned  Judge  with  respect  to  the  oath  to  be  taken  by  a  Roman 
Catholic.  The  objection  to  the  learned  Judge's  direction  is  more 
directly  taken  upon  this  point  by  the  eighth  exception,  upon  which 
your  Lordships  have  not  requested  our  opinion. 

By  the  9th  section  of  the  Irish  Statute  of  the  4  Anne,  c.  14,  no 
person  is  to  act  as  weighmaster  before  he  has  taken  the  oaths  and 
subscribed  the  declaration  mentioned  in  the  8  Wm.  £  M.,  c.  2. 
As  the  plaintiff  is  a  Roman  Catholic,  the  question  is,  whether  he 
was  bound  to  take  the  oath  prescribed  by  the  10  Geo.  4,  c.  7  (in 
lieu  of  those  in  the  Statute  of  Wm.  &  M.),  within  three  months 
before  exercising  the  ofiBce  of  weighmaster,  according  to  the 
6th,  *  20th,  and  21st  sections  of  the  Act ;  and  if  he  was,  *  997 
whether  it  was  upon  him  to  prove  that  he  had  done  so,  or 
upon  the  defendants  to  give  some  negative  evidence  that  he  had 
not. 

It  appears  to  us  that  the  plaintiff  came  within  the  21st  section 
of  the  10  Geo.  4,  c.  7,  and  that  he  was  bound  to  take  the  oath 
before  entering  upon  the  office,  for  the  reasons  given  by  Mr.  Baron 
Greene,  in  his  judgment  in  the  Court  below ;  and  we  also  think 
that  the  exception  taken  to  the  ruling  of  the  learned  Judge,  that 
because  the  plaintiff  had  some  years  before  taken  the  oath  as  a 
barrister,  he  need  not  be  proved  to  have  taken  it  again,  was  well 
founded.  It  is,  in  effect,  not  an  exception  to  the  reason  merely, 
but  to  the  ruling,  which  would  cause  the  defendants  to  refrain 
from  producing  negative  evidence  to  raise  the  inference  that  the 
plaintiff  had  not  taken  the  oath,  and  upon  that  point  it  appears  to 
to  us  that  the  tenth  as  well  as  the  eighth  exception  should  be 
allowed. 

The  opinion  we  have  already  given  is  applicable  to  the  questions 
raised  upon  the  twelfth  and  fourteenth  exceptions,  which  involve 
the  same  points,  and  therefore,  as  it  appears  to  us,  ought  to  be 
allowed. 

With  respect  to  the  thirteenth  exception,  we  have  already,  in 
answer  to  another  exception,  given  it  as  our  opinion  that  upon  the 
evidence  in  this  case  there  was  a  presumption  raised  that  the 
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defendant  Lennard  had  done  his  duty  by  swearing  in  Uie  plaintiff 
to  his  office,  and  that  the  thirteenth  exception  ought  not  to  be 
allowed. 

Upon  the  question  of  misjoinder,  we  are  of  opinion  that  the 
second  count  may  be  properly  considered  as  a  count  in  an  action 
on  the  case  for  a  disturbance  of  him  in  his  office  of  weighmastor 
by  breaking  and  entering  his  house,  called  the  market  house,  and 
expelling  him  therefrom,  by  which  he  was  disturbed  in  his  office, 
and  prevented  exercising  it  in  the  market  town.    There 

*  998    are  many  cases  in  *  which  a  man  may  bring  trespass  or 

case  at  his  election.  In  Pitts  v.  Gaince^  the  master  of  a 
ship  declared  in  case  for  seizing  the  ship  and  detaining  her,  by 
means  whereof  he  was  obstructed  in  his  voyage.  Upon  objection 
that  the  action  should  have  been  trespass,  as  the  master  was 
in  actual  possession,  judgment  was  given  for  the  plaintiff.  The 
case  of  Muskett  v.  HUl^  is  to  the  same  effect ;  and  as  the  second 
count  in  this  case  is  framed,  we  are  of  opinion  that  there  is  no 
misjoinder,  and  that  the  plaintiff  might  in  this  case  either  have 
declared  in  trespass,  or,  waiving  the  trespass,  have,  as  he  has  done, 
declared  in  case  for  the  consequential  damage  to  his  office  by  a 
breaking  into  the  market  house,  which  was  his. 

Mb.  Justice  Gbompton,  who  is  now  absent  upon  the  circuit, 
agreed  with  the  other  Judges  as  to  objections  taken  with  respect 
to  the  oath  required  by  the  10  Geo.  4,  but  gave  no  opinion  as  to 
the  other  exceptions. 

Jalj  16. 

The  Lord  Chancellor  (Lord  Chelmsford),  having  stated  the 
nature  of  the  case,  said :  My  Lords,  it  will  be  unnecessary  to 
enter  into  a  minute  consideration  of  all  the  various  exceptions 
which  have  been  argued  at  the  bar,  as  it  will  appear  that  there  are 
really  only  two  substantial  questions  for  your  Lordships'  deter- 
mination :  1st.  Whether  the  plaintiff  gave  evidence  of  his  appoint- 
ment to  the  office  of  weighmaster,  from  which  a  jury  might  have 
inferred  that  the  appointment  was  for  life,  and  not  merely  during 
the  will  and  pleasure  of  Sir  Thomas  Lennard  ?  2d.  Whether  the 
plaintiff,  being  a  Roman  Catholic,  was  bound  to  take  the  oath 
appointed  by  the  Act  10  Geo.  4,  c.  7  (in  lieu  of  the  oaths 

*  999    in  the  Statute  8  Wm.  &  M.  c.  2),  before  he  *  acted  as  weigh- 

>  1  Salk.  10.  ■  6  Bing.  N.  C.  694. 
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master ;  and,  if  so,  whether  it  was  not  to  be  presumed  that  he  had 
taken  these  oaths  until  the  contrary  was  proved  ? 

There  were  other  minor  questions,  which  were  disposed  of  in 
the  course  of  the  argument,  as  to  whether  the  plaintiff  could  per- 
form the  office  by  deputy  ;  whether  the  defendant  was  entitled  to 
remove  the  plaintiff  from  his  office  without  previous  notice,  and 
affording  him  an  opportunity  of  being  heard,  which  depended  up- 
on the  tenure  of  the  office  ;  and,  whether  the  venue  was  properly 
laid,  upon  which  it  was  clear  that,  even  if  the  venue  ought  in 
strictness  to  be  local,  no  objection  upon  that  ground  lay  at  the 
trial. 

Upon  the  question  of  the  appointment,  the  defendant's  counsel 
insisted  that  the  office  of  weigher  was  one  which  could  not  be 
granted  for  life,  and  they  cited  in  proof  of  it  various  old  statutes 
passed  in  the  time  of  Richard'  2,  Henry  4,  and  Henry  6,  which 
they  contended  were  in  force  within  Ireland  by  the  Act  called 
Poyning's  Law  (10  Hen.  7,  c.  22),  and  by  which  statutes  it  was 
enacted,  that  (amongst  other  officers)  no  weigher  should  hold  his 
office  for  term  of  life.  But  it  is  quite  clear,  that  the  weighers 
mentioned  in  these  acts  are  officers  who  have  duties  to  perform  in 
respect  of  the  customs  of  the  King,  and  that  a  weigher  in  a  mar- 
ket town  under  4  Anne,  c.  14,  is  a  totally  different  office.  The 
plaintiff,  on  the  other  hand,  maintained  that  the  appointment 
must  be  for  life,  and  he  founded  himself  upon  the  authority  of  the 
case  of  Stephenson  v.  Stephens.^  Your  Lordships  will  probably 
have  no  difficulty  in  deciding  that  the  office  is  a  freehold  office, 
whether  the  appointment  was  in  the  defendant,  Lennard,  as  the 
lord  of  the  manor,  or  as  owner  of  the  tolls  ;  and  that  the 
question  to  be  determined  is  whether  there  was  *  any  *  1000 
evidence  of  an  appointment  for  life  or  during  good  be- 
haviour, either  at  the  close  of  the  plaintiff's  case  or  afterwards 
in  the  case  of  the  defendants,  which  ought  to  have  been  left  to  the 
jury. 

The  case  upon  which  the  plaintiff  relied  was  his  having  acted  as 
weighmaster,  and  having  been  treated  as  a  person  acting  in  that 
capacity  by  the  agent  of  the  defendant.  Sir  Thomas  Lennard. 
There  is  no  doubt  that  in  the  case  of  a  public  officer,  it  is  in  gen- 
eral not  necessary  to  show  his  appointment,  but  his  acting  in  the 
office  will  be  sufficient  proof,  and  that  whether  the  question  arises 

^  11  Irish,  Law,  10. 
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incidentally  or  is  directly  in  issue,  as  in  M"  Q-ahey  v.  Alston  ;  ^  or  is 
a  necessary  part  of  the  title  to  recover,  as  in  Doe  v.  Barnes;^  and 
I  think  that  a  weighmaster  of  a  market  town  may  be  considered 
as  a  public  officer  for  this  purpose,  as  much  as  the  vestry  clerk, 
under  a  local  Act,  in  M-  Q-ahey  v.  Alston^  or  the  church-wardens,  as 
in  the  case  of  Doe  v.  Barnes. 

But,  then,  it  was  said,  that  the  plaintiff  disabled  his  own  case, 
which  was  founded  upon  his  acting  in  the  office,  by  putting  in 
evidence  a  notice  to  give  up  his  office,  signed  by  Ellis,  as  agent  to 
Sir  Thomas  Lennard,  in  which  it  is  stated,  that  the  plaintiff  held 
his  office  as  tenant  from  year  to  year ;  and  a  discharge  signed  by 
Sir  Thomas  Lennard  himself,  in  which  he  says,  the  plaintiff'^  held 
the  office  liable  to  have  the  same  determined  at  my  will  and 
pleasure."  It  is  alleged,  that  these  documents  were  put  in  by  the 
plaintiff  for  the  purpose  of  proving  an  admission  against  the  de- 
fendants, that  he  held  the  office  of  weighmaster,  and  not  as  the 
plaintiff  asserted  for  the  purpose  of  proving  disturbance  in  his 
office,  for  which  it  is  said  they  were  wholly  insignificant,  though 

it  may  be  observed,  that  they  were  evidence  to  establish 
*  1001    this  part  of  the  case  *  against  Sir  Thomas  Lennard.    But 

I  think  it  is  a  mistake  to  speculate  upon  the  reason  for 
putting  in  any  piece  of  evidence.  When  a  document  is  once  in, 
it  is  in  evidence  for  all  purposes.  If  the  plaintiff  proposed  to  use 
it  as  an  admission  against  the  defendants,  it  must  have  been  taken 
altogether,  and  could  only  be.  available  as  an  admission  that  be 
held  during  will  and  pleasure.  If  the  defendants  sought  to  use  it 
against  the  plaintiff,  because  put  in  by  him,  it  would  not  be  proof 
of  the  truth  of  its  contents,  but  only  that  the  defendants  asserted 
that  the  plaintiff  held  during  will  and  pleasure,  and  that  they 
acted  upon  that  assertion.  The  plaintiff,  therefore,  did  not,  by 
putting  in  these  documents,  invalidate  the  presumption  arising 
from  his  acting  that  he  was  duly  appointed,  as  the  plaintiff  himself 
did  in  Smith  v.  Carturright^  nor  did  the  defendants'  evidence  as 
completely  rebut  the  presumption  as  it  did  in  the  case  of  Bex  v. 
Verelst^^  but  it  still  left  a  case  to  be  submitted  to  the  jury.  For 
although  the  letter  of  the  11th  of  February,  1846,  from  Ellis  to 
the  plaintiff,  which  the  defendants  put  in  evidence,  gives  an  ac- 
count of  the  origin  of  the  plaintiff's  possession  of  the  office,  which, 

»  2  M.  &  W.  206.  •  6  Exch.  927. 

*  8  Q.  B.  1087.  «  8  Camp.  482. 
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if  correct,  would  go  far  to  disprove  an  appointment  for  life  ;  and 
although  Ellis  in  his  examhiation  at  the  trial,  said  that  he  '^  had 
several  communications  with  the  plaintiff  on  the  subject  of  that 
letter,  that  the  plaintiff  complained  of  the  smallness  of  the  fees, 
and  promised  to  show  his  books,  stating  the  profits,  but  that  he 
could  never  get  the  plaintiff  to  fix  a  time  for  doing  so,  and  the 
plaintiff  never  went  into  the  account  as  required,"  which  would 
strongly  confirm  the  statements  in  the  letter,  yet  Ellis  was  never 
asked  as  to  the  truth  of  those  statements,  and  as  the  acting 
in  the  office,  *and  the  recognition  of  the  plaintiff  as  weigh-  *  1002 
master,  were  of  a  later  date,  the  Judge,  in  my  opinion, 
would  not  have  been  justified  in  withdrawing  the  case  from  the 
jury,  and  therefore  I  thiuk  that  the  2d,  9th,  and  12th,  and  part 
of  the  14th  exceptions,  which  involve  this  question,  ought  not  to 
be  allowed. 

The  10th  exception,  and  the  remaining  part  of  the  14th  excep- 
tion, raise  the  question  as  to  the  oath  to  be  taken  before  acting  as 
weighmaster,  and  as  to  the  onus  of  proof  upon  that  subject.  A 
great  deal  of  argument  was  addressed  to  your  Lordships  as  to 
whether  the  plaintiff  was  entitled  to  take  the  oath  appointed  by  the 
10  Geo.  4,  c.  7,  instead  of  the  oaths  required  by  the  Statute  of  4 
Anne,  c.  14.  It  appears  to  me  to  be  quite  unnecessary  to  consider 
this  question.  Either  the  plaintiff  was  bound  to  take  the  oath 
under  the  10  Geo.  4.  c.  7,  and  then  the  admission  which  he  re- 
quired to  be  made  raised  a  strong  presumption  against  him,  that 
he  did  not  take  the  oath  within  a  limited  time  before  acting.in  the 
office ;  or,  if  the  10  Geo.  4,  c.  7,  did  not  apply  to  the  office  of 
weighmaster,  then  he  would  be  disqualified  to  hold  it,  as  the  oatlis 
imposed  by  the  4  Anne  are  such  as  no  Roman  Catholic  can  take. 
But  at  the  trial  all  parties  proceeded  on  the  notion  that  the  oath 
which  the  plaintiff  was  to  take  to  qualify  him  for  the  office  was 
that  appointed  by  the  10  Geo.  4,  and  it  was  clearly  a  misdirection 
of  the  Judge  to  hold  that,  because  the  plaintiff  had  once  taken  the 
oath  as  a  barrister,  he  was  not  bound  to  prove  that  he  had  taken  it 
with  reference  to  the  office,  whether  this  is  to  be  considered  as  a 
reason  or  a  ruling.  For,  if  the  case  had  been  left  upon  the  pre- 
sumption that  the  plaintiff  had  taken  the  oath,  the  defendants 
might  have  offered  evidence  to  rebut  it ;  but  the  opinion  ex- 
pressed by  the  Judge  plainly  intimated  to  them  that  such 
evidence  would  be  useless.    The  exceptions  *  applicable    *  1003 
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to  this  part,  therefore,  were  good,  and  ought  to  hare  been  al- 
lowed. 

With  respect  to  the  alleged  misjoinder,  it  is  hardly  necessary  to 
add  a  word.  I  think  that  the  second  count  is  substantially  in  case, 
and  not  in  trespass.  It  complains  of  the  disturbance  of  the  plain- 
tiff in  his  office  of  weighmaster,  and  it  describes  the  means  by  which 
that  disturbance  was  effected,  viz.  by  removing  him  from  the 
market  house,  and  taking  away  the  beams,  scales,  and  weights,  in 
which  market  house,  with  the  beams,  scales,  and  weights,  the  plain- 
tiff alleges  that  he  exercised  and  enjoyed  the  office,  and  the  wages, 
fees,  and  emoluments  had  and  received,  and  it  states  the  result  to 
be  that  during  all  the  time  aforesaid  the  defendants  prevented  the 
plaintiff  from  receiving  the  fees,  emoluments,  prequisites,  and 
profits  belonging  to  said  office.  The  removing  the  plaintiff  from 
the  market  house,  and  the  taking  away  the  beam,  scales,  and 
weights  are  alleged  to  be  the  mode  and  manner  in  which  the  dis- 
turbance took  place ;  and  although  this  might  have  been  made  the 
subject  of  an  act  of  trespass,  yet  the  plaintiff  has  chosen,  as  he  has 
a  right  to  do,  to  declare  for  the  consequential  damages  to  his  office 
from  these  acts  of  trespass,  instead  of  making  them  substantive 
grounds  of  complaint. 

It  is  sufficient  in  this  case  that  one  exception  should  prevail  to 
warrant  your  Lordships  in  affirming  the  judgment  of  the  Court  of 
Exchequer  Chamber,  and  ordering  a  venire  de  novo. 

Lord  Cranworth.  —  My  Lords,  I  entirely  concur  with  my 
noble  and  learned  friend  in  the  result  at  which  he  has  arrived, 
tliat  there  must  be  a  judgment  for  a  venire  de  novo;  in  other 

words,  that  the  judgment  below  will  be  affirmed,  and 
*  1004   judgment  therefore  *  must  be  for  the  defendant  in  error. 

My  noble  and  learned  friend  has  truly  pointed  out 
that,  upon  this  question  of  the  oath,  which  is  the  material 
question,  it  is  perhaps  in  the  result  not  very  material  whether 
the  weighmaster  was  or  was  not  bound  to  take  the  oaths  pre- 
scribed by  the  10  Geo.  4.  I  think,  however,  that  it  is  due  to 
the  learned  Judges  in  Ireland,  who  have  considered  this  case  so 
attentively,  to  state  that  having  carefully  looked  into  this  case,  I 
certainly  have  come  to  the  conclusion  with  those  learned  Judges 
who  took  that  view  of  the  case,  that  unquestionably  the  weigh- 
master was  bound  to  take  it,  and  that  every  person  exercising  that 
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office  is  bound  to  take  the  oath  prescribed  by  the  Roman  Catholic 
Relief  Act. 

The  matter  stands  thus:  By  the  9th  section  of  the  Act  of  Queen 
Anne,  which  constitutes  the  office  of  weighmaster,  it  is  provided 
that  no  person  shall  act  as  weighmaster  before  he  takes  the  oaths, 
and  subscribes  the  declaration  mentioned  in  the  Act  of  Parliament 
made  in  England,  3  William  and  Mary.  Upon  referring  to  this 
Act  of  Parliament  of  William  and  Mary,  it  appears  that  that  oath 
is  not  the  modern  oath  of  abjuration,  but  one  which,  tliough  sub- 
stantially the  same,  no  Roman  Catholic  could  take ;  and  the  dec- 
laration is  a  declaration  against  transsubstantiation  and  the  invo- 
cation of  saints.  Therefore,  by  the  Act  of  Queen  Anne,  no  person 
could  fill  the  office  of  weighmaster  in  any  market  town  who  was  a 
Roman  Catholic,  because  he  could  not  take  that  oath. 

I  do  not  think  the  intermediate  Act,. which  was  referred  to,  of 
Geo.  3,  materially  affects  the  question.  I  think  we  may,  therefore, 
move  at  once  in  our  consideration  of  this  case  from  the  Act  of 
Queen  Anne  to  the  Act  of  the  10  Geo.  4,  c.  7,  by  section  10  of 
which  it  is  lawful  for  any  Roman  Catholic  to  exercise  any  civil 
right  upon  taking  and  subscribing  at  the  time,  and  in  the 
manner  in  the  Act  *  mentioned,  the  oath  therein  required,  *  1005 
instead  of  any  other  oath  then  by  law  required.  Section  19 
provides,  that  any  person  admitted  to  any  corporate  office  shall  take 
the  prescribed  oath  within  one  month  next  before  his  admission 
thereto.  Section  20  provides,  that  every  Roman  Catholic  admitted 
to  any  office  of  trust  under  his  Majesty  shall  take  the  oath  within 
three  months  next  before  his  appointment,  or  before  he  acts. 

Then  we  must  look  at  those  two  sections,  coupled  with  that 
which  I  have  previously  read.  The  10th  section  says,  that  any 
Roman  Catholic  may  exercise  any  office  upon  taking  the  oath  pre- 
scribed in  the  manner  and  at  the  time  hereinafter  mentioned. 
The  21st  section  says,  that  if  any  Roman  Catholic  shall  enter  upon 
the  exercise  of  any  office  ''  not  having  in  the  manner  and  at  the 
times  aforesaid  "  taken  and  subscribed  the  oath,  ^^  he  shall  forfeit 
200i.,  and  the  appointment  shall  be  absolutely  void." 

Now  there  no  doubt  is  this  anomaly  in  the  framing  of  the  Act. 
The  19th  section  provides  for  a  particular  class  of  offices,  namely, 
corporate  offices  ;  and  the  20th  section  provides  for  offices  of  trust 
under  the  Crown.  The  time  at  which  the  oaths  are  to  be  taken, 
upon  being  admitted  to  any  of  these  offices,  is  pointed  out ;  but 
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there  is  nothing  that  expressly  indicates  at  what  time  a  person 
taking  upon  himself  an  office,  not  being  an  office  under  a  corpora- 
tion, and  not  being  an  office  of  trust  under  the  Crown,  is  to  take 
it.  The  argument  was,  tlierefore,  that  as  what  he  is  required  to 
do  is  to  take  the  oath  ^^  at  the  time  and  in  the  manner  therein  men- 
tioned "  ;  and  as  no  time  and  no  manner  are  pointed  out,  he  can- 
not take  the  oath,  and  that  consequently  he  is  debarred  from  the 
benefit  of  that  Act.  Now,  I  cannot  believe  that  it  would  be  right 
for  your  Lordships  to  construe  the  Act  in  such  a  way  as  not  to 

give  the  fullest  relief  to  the  persons  whom,  according  to 
*  1006    *  the  express  recital  in  the  statute,  that  Act  was  meant  to 

benefit.  It  must  be  expounded  literally  for  the  relief  of 
Roman  Catholics,  and,  at  the  same  time,  it  must  be  so  ex{>ounded 
as  requiring  them  to  take  the  new  oath.  The  doubt  is,  when  die 
oath  is  to  be  taken.  This  office  does  not  come  strictly  within 
either  the  19th  or  the  20th  sections.  It  does,  however,  come 
within  the  21st  section,  and  I  think,  by  reasonable  intendment,  the 
oath  ought  to  be  taken  before,  which  must  mean  immediately 
before,  or,  at  all  events,  within  a  month  before  the  time  when  the 
person  enters  on  the  duty  of  his  office.  Here  there  was  no  evi- 
dence that  this  was  done.  But  I  think  the  ruling  of  the  Chief 
Justice  clearly  was  equivalent  to  a  direction  in  point  of  law,  that 
tlie  circumstance  of  the  plaintiff  having  taken  the  oath  in  1841 
was  sufficient,  so  that  no  evidence  of  subsequent  taking  was  neces- 
sary. I  so  construe  the  direction  which  he  gave,  and  which  formed 
the  subject  of  the  eighth  exception.  And  I  entirely  concur  with 
my  noble  and  learned  friend  that  that  direction  qtiacunque  via  was 
certainly  wrong,  and  consequently  upon  that  ground,  whether  or 
not  upon  the  other,  it  is  not  material  to  discuss,  for,  if  you  can 
show  that  one  exception  out  of  one  hundred  is  good,  there  must 
be  a  venire  de  novo.  I  think  that  the  judgment  of  the  Exchequer 
Chamber  in  Ireland  ought  to  be  affirmed ;  that  is,  judgment  for 
the  defendant  in  error. 

Lord  Wensleydalb.  —  I  entirely  concur  with  my  noble  and 
learned  friends,  and  have  to  offer  to  your  Lordships  my  advice  that 
the  judgment  of  the  Court  of  Exchequer  Chamber  in  Ireland 
should  be  affirmed,  and  a  venire  de  novo  awarded ;  and  I  apprehend 
that  it  should  be  in  the  general  form,  without  noticing  any  partic- 
ular exceptions. 

[768] 


M*MAHON  V,  LENNARD.  *100T 

*  These  exceptions  are  grounded  on  the  want  of  proof  by    *  1007 
the  plaintiff,  that  ho  had  taken  the  necessary  oaths,  the 
oaths  of  oflSce  and  the  oath  of  supremacy,  required  by  the  Statute 
of  Queen  Anne,  c.  14,  and  the  oath  taken  by  Roman  Catholics  un- 
der the  Roman  Catholic  Relief  Act,  10  Geo.  4,  c.  7. 

I  entirely  agree  in  the  answer  given  by  the  learned  Judges  to 
the  question  arising  on  the  third  exception.  It  is  undoubtedly  to 
be  presumed,  prim/t  facie^  that  the  oath  of  office  was  administered 
at  the  proper  time,  and  there  is  no  evidence  to  raise  a  contrary 
presumption.  But  the  Statute  4  Anne,  c.  14,  §  9,  requires  that 
the  weighmaster  shall  not  act  as  such  before  he  has  taken  the  oath 
required  by  the  3  William  and  Mary  instead  of  the  oath  of  suprem- 
acy. The  same  prima  facie  presumption  would  prevail  in  this 
case  that  the  oath  had  been  duly  taken,  according  to  the  doctrine 
laid  down  in  the  case  of  Powell  v.  Millank^  and  ought  to  prevail 
unless  some  evidence  was  given  to  the  contrary.  If  the  oath  of 
supremacy  was  still  by  law  to  be  taken,  and  the  plaintiff  had  been 
a  Roman  Catholic  all  his  life,  that  fact  might  have  raised  a  con- 
trary presumption,  as  it  is  not  to  be  supposed  that  he  would  have 
committed  a  moral  crime  by  taking  that  oath  contrary  to  his  re- 
ligious creed,  and  it  would  have  been  incumbent  on  the  plaintiff 
to  prove  that  he  actually  took  the  oath.  But  the  admission  that 
he  was  a  Roman  Catholic  since  his  first  acting  as  weighmaster, 
though  it  must  be  taken  to  mean  not  simply  that  he  became  so  at 
some  time  since,  but  was,  from  the  time  of  the  first  acting  in  the 
office  inclusive,  a  Roman  Catholic,  cannot  be  extended  to  the  time 
before,  and  his  oath  taken  at  any  time  before,  in  the  form  required 
by  the  Statute  of  William  and  Mary,  would  seem  to  be  suffi- 
cient, and  so  *  there  was  nothing  to  repel  the  primd  fade  *  1008 
inference  to  be  derived  from  the  exercise  of  the  office  that 
all  was  rightly  done.  So  far,  therefore,  as  relates  to  all  the  oaths 
to  be  taken  under  4  Anne,  c.  14,  §  9,  these  exceptions  ought  not 
to  prevail  any  more  than  the  third. 

But  the  eighth  exception,  which  is  in  effect  included  in  the  ninth 
and  tenth,  presents  a  different  question.  The  defendants'  counsel 
objected  that  the  plaintiff,  being  a  Roman  Catholic,  was  bound  to 
take  the  oath  prescribed  by  the  Relief  Act,  10  Geo.  4,  c.  7,  prior 
to  and  in  respect  of  his  acting  as  weighmaster.  The  plaintiff's 
counsel  asked  for  an  admission,  that  the  plaintiff  had,  in  1841,  taken 
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the  oath  prescribed  bj  the  same  Act  on  his  being  admitted  a  bar- 
rister ;  that  being  admitted,  the  defendants'  counsel  then  contended 
that  the  learned  Chief  Justice  must  direct  a  verdict  for  the  defend- 
ants, inasmuch  as  the  plaintiff  had  not  proved  that  he  had  taken 
the  oath  pursuant  to  the  statute,  but  the  learned  Chief  Justice  de- 
clined so  to  do,  and  gave  it  as  his  opinion,  that  as  the  plaintiff  had 
taken  the  oath  required  hj  the  10  Geo.  4,  in  the  year  1841,  it  was 
unnecessary  he  should  repeat  the  same  oath  on  the  subsequent  oc- 
casion, and  to  that  ruling  the  eighth  exception  was  taken.  Now 
if  the  10  Oeo.  4,  c.  7,  applies  to  this  office,  I  agree  with  the  opin- 
ions of  all  the  learned  Judges  given  in  the  answer  to  your  Lord- 
ships' questions,  that  the  ruling  of  the  Chief  Justice  was  wrong, 
and  the  eighth  exception,  and  consequently  the  parts  of  the  ninth 
and  tenth  relating  to  oaths,  were  well  founded. 

It  was  argued  for  the  plaintiff  that  this  part  of  the  Chief  Jus- 
tice's opinion  was  not  a  direction,  but  only  a  bad  reason  for  the 
direction  which  he  gave,  that  the  plaintiff  need  not  prove  the  tak- 
ing of  that  oath,  and  that  such  direction  was  quite  right.  But  I 
think  it  cannot  be  so  considered.  The  Chief  Justice  by  so 
*  1009  ruling  materially  altered  the  defendants'  *  course,  for  it 
prevented  them  from  offering  evidence  to  raise  a  presump- 
tion that  the  plaintiff  did  not  take  the  oath.  In  effect,  the  Lord 
Chief  Justice  must  be  considered  as  having  said,  You  need  not 
offer  such  evidence  ;  it  will  be  of  no  use,  for  the  barrister's  oath  is 
sufficient. 

I  think,  therefore,  that  this  exception  ought  to  prevail,  if  the 
case  of  the  weighmaster  is  within  the  10  Oeo.  4,  c.  7,  as  it  seems 
to  me  to  be.  I  cannot  think  it  possible  that  the  Legislature  could 
have  intended  that  Roman  Catholics  should  be  excluded  from  that 
office,  which  they  would  be  if  the  oath  required  by  the  Statute  of 
William  and  Mary  were  still  necessary. 

The  Act  of  the  10  Geo.  4  must  be  considered  as  intended  for 
the  general  relief  of  Roman  Catholics,  and  to  enable  them  to  hold 
all  offices  except  those  expressly  excepted  and  may  be  so  construed. 
The  10th  section  enables  them  to  hold  all  civil  and  military  offices 
under  the  Crown,  and  to  exercise  any  other  franchise  or  civil  right 
(except  as  excepted),  upon  taking  and  subscribing,  in  manner 
thereinafter  mentioned,  the  oath  before  appointed,  instead  of  the 
oaths  of  allegiance,  supremacy,  and  abjuration,  or  any  oaths 
required  from  Roman  Catholics. 
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The  19th  section  relates  only  to  any  office  of  magistracy,  of  place 
of  trust,  or  employment  relating  to  the  government  of  a  separate 
borough,  which  this  office  is  not. 

The  21st  section  appears  to  me  to  imply  that  the  Roman  Cath- 
olic holder  of  any  office  or  franchise  whatever,  is  to  take  the  oath 
prescribed  by  the  Act  under  a  penalty,  and  at  some  time  before 
required  by  the  Act.  In  this  respect  the  Act  is  obscure,  but  some 
time  is  undoubtedly  meant.  The  time  with  respect  to  corporate 
offices,  or  those  connected  with  the  government  of  boroughs,  is 
within  one  month  before,  or  on  the  admission  to  the  office.  As  to 
offices  under  the  Grown,  it  is  within  three  months  before 
*  the  appointment,  or  before  the  appointee  shall  exercise,  *  1010 
enjoy,  or  act  in  the  office.  The  oath  ought  to  have  been 
taken  either  within  the  month  or  within  the  three  months,  or  on 
beginning  to  exercise  the  office,  it  is  uncertain  which ;  and  the 
safer  course  would  be,  no  doubt,  to  take  the  oath  on  beginning  to 
act,  or  one  month  before  beginning  to  do  so,  which  would  be  good 
if  the  time  stated  in  the  21st  section,  namely,  three  months,  was 
the  right  one ;  but  if  the  oath  is  not  taken  at  all,  the  office  becomes 
void. 

The  objection,  therefore,  that  the  plaintiff  had  not  taken  the 
oath  within  either  of  these  periods,  or  before  entering  on  the  office, 
is  in  my  opinion  fatal,  and  I  cannot  find  that  any  thing  in  the 
previous  Act  of  33  Geo.  3,  c.  21,  applies  to  such  an  office,  as  the 
Lord  Chief  Justice  Monahan  seems  to  have  thought  this  office  to 
have  been  ;  and  the  provisions  of  the  21st  section  do  not,  in  my 
opinion,  help  the  plaintiff.  The  result  is,  that  there  must  be  a 
venire  de  novo ;  and  if  there  is  some  negative  evidence  that  the 
oath  has  not  been  taken,  so  as  to  throw  the  proof  of  having  taken 
the  oath  upon  the  plaintiff,  he  cannot  succeed  on  the  new  trial.  It 
may  be  possible,  however,  that  on  the  second  trial  the  same  points 
may  arise,  on  which  similar  exceptions  may  be  taken  as  those  on 
which  the  learned  Judges  have  given  their  opinions.  I  think  it 
right,  therefore,  to  state  that  I  entirely  agree  with  their  opinion  as 
to  the  3d  and  5th  and  13tb  exceptions,  that  they  are  all  un- 
founded. 

I  also  entirely  concur  with  their  opinion  as  to  the  alleged  mis- 
joinder. The  injury  complained  of  might  be  made  the  subject  of 
an  action  on  the  case  for  the  disturbance  of  the  office,  and  the 
deprivation  of  the  fees  and  emoluments  belonging  to  it,  by  pre- 
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venting  the  plaintiff  from  enjoying  the  market  house  and  using 
the  scales  and  weights,  on  which  action  the  damage  sus- 

*  1011    tained  by  the  disturbance  of  the  *  office  would  be  recover- 

able ;  or  an  action  might  be  brought  for  the  trespass  in 
ejecting  him  from  the  house  and  depriving  him  of  the  scales  and 
weights,  in  which  the  damage  to  be  recovered  would  have  been 
the  loss  of  the  occupation  of  the  market  house  and  the  value  of 
the  scales  and  weights  if  not  restored,  or  the  loss  of  the  use  of  them 
if  restored,  and  the  loss  of  the  profits  of  the  office  if  laid  as  conse- 
quential damage. 

There  are  several  cases  besides  those  cited  by  Mr.  Justice  Wight- 
man  which  are  analogous  to  this.  An  overhanging  cornice  to  the 
eaves  of  a  house  may  be  the  subject  of  an  action  of  trespass  or  on 
the  case.^  So  the  non-repair  of  fences  whereby  the  defendant's 
cattle  escape  and  trespass ;  Star  v.  Roohesby? 

But  I  entertain,  to  say  the  least,  the  greatest  doubt  as  to  the 
propriety  of  the  opinions  of  the  learned  Judges  on  the  other 
exceptions,  notwithstandiilg  the  respect  I  feel  for  such  authorities. 
It  seems  to  me,  I  own,  that  there  was  sufficient  evidence  of  the 
plaintiff's  title  to  go  to  the  jury.  I  agree  with  them  that  the 
office  must  be  taken  to  be  freehold,  but  the  exercise  of  that  office 
for  several  years  is  evidence  of  a  due  appointment  to  it  even 
against  Sir  Thomas  Lennard,  as  also  is  the  acknowledgment  by 
Mr.  Ellis ;  and  the  notice  to  determine  the  office,  either  as  an 
office  at  will  or  from  year  to  year,  even  if  offered  in  evidence  as  a 
recognition  of  the  plaintiff's  title,  and  therefore  made  evidence 
altogether,  is  still  matter  to  be  considered  by  the  jury,  who  may 
believe  one  part  and  not  the  other,  especially  as  the  statements  of 
the  tenure  of  the  office  vary,  one  party  alleging  that  it  is  an  office 
at  will,  and  the  other  alleging  that  it  is  an  office  for  life.  If  offered 
as  evidence  of  a  disturbance  of  the  office,  the  assertion  of 

*  1012    the  tenure  of  such  office  by  the  *  defendant  is  no  evidence 

against  the  plaintiff,  on  the  principle  laid  down  so  satisfac- 
torily in  the  case  of  White  v.  Morris^  by  Lord  Chief  Justice  Jervis 
and  the  Court  of  Common  Pleas,  from  which  the  subsequent  case 
of  Haylock  v.  Sparke  *  in  the  Court  of  Queen's  Bench,  seems  to 
me  by  no  means  satisfactorily  distinguished. 

'  Com.  Dig.  Action  on  the  case  for  a  nuisance. 

»  1  Salk.  885.  •  1  EUis  &  B.  471. 

■  21  Law  J.,  N.  S.,  C.  P.  186. 
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The  fourteenth  exception  cannot,  it  seems  to  me,  be  sustained. 
I  agree  that  if  the  evidence  was  properly  weighed  by  the  jury  it 
would  be  very  highly  probable  that  the  verdict  would  be  for  the 
defendant ;  but  I  cannot  think  it  would  have  been  right  to  put  the 
question  in  the  concise  manner  in  which  the  exception  states  it 
ought  to  have  been  put.  For  example,  if  the  jurors  believed  all 
the  evidence  Ellis's  included,  ought  they  to  conclude  that  the 
plaintiff  took  possessioi)  of  the  office  without  any  appointment,  as 
stated  in  Ellis's  letter,  which  is  contended  to  have  been  acquiesced 
in  by  the  plaintiff,  when  Ellis  does  not  state  that  the  fact  was  so, 
and,  although  he  was  examined,  was  not  asked  any  question  on 
the  subject  ?  Under  such  circumstances,  ought  the  jury  to  rely 
on  the  presumed  acquiescence,  as  showing  the  truth  of  a  state- 
ment made  by  a  witness,  when  the  witness  does  not  swear  that  it 
was  true  ? 

It  is  not  necessary  to  make  any  observations  upon  the  other 
exceptions,  upon  which  my  noble  and  learned  friend  the  Lord 
Chancellor  has  already  commented ;  upon  those  exceptions  the 
learned  Judges  have  not  been  consulted.  They  are  clearly  ill- 
founded. 

Lord  Cranworth.  —  Before  my  noble  and  learned  friend  puts 
the  question,  I  think  it  right  to  state,  for  the  satisfaction  of  the 
parties,  that  Lord  Brougham,  who  is  not  now  present,  told 
me  before  he  left  London  (I  do  not  mean  to  *  say  that  he    *  1013 
went  in  detail  into  the  case),  that  he  entertained  a  strong  ' 
opinion  that  there  ought  to  be  a  venire  de  novo  in  this  case. 

Judgjnent  of  Court  of  Exchequer  Chamber  in  Ireland  affirmed  with 
costs. 

Lords'  Journals,  16th  July,  1858. 
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WILLIAMS  V.  LEWIS. 
1859.    March  11,  12. 

GwENLLiAN  Williams,  Appellant. 
Margaret  Lewis  and  others,  Itespondents. 

Will.     Term.    Accumulation.     Remoteness.     Estate  Tail. 

A  testator  gave  certain  leaseholds  to  trustees  for  a  term  of  thirty  years,  to  re- 
ceive rents  and  profits,  and  pay  debts  and  legacies,  to  accumalate  the  rents, 
&c. ;  to  permit  his  son  Benjamin  to  take  the  rents  for  his  own  use  "  until  the 
son  of  my  son  Benjamin  (if  he  shall  have  a  son)  shall  attain  twenty-one ;  and 
then  I  give  and  bequeath  the  premises  to  trustees,  to  preserve  contingent 
remainders,  but  to  permit  such  son  to  receive  the  rents  and  profits  for  his 
natural  life,  and  after  his  decease  to  the  heirs  male  of  such  son  and  the  heirs 
male  of  their  bodies :  and  for  default  of  such  issue,  I  give  the  premises  to  the 
trustees  to  permit  my  son  Lewis,"  and  then  followed  the  same  provisions  with 
respect  to  Lewis  as  those  which  had  been  previously  made  with  respect  to 
Benjamin,  and  in  default,  &c.  the  premises  were  again  given  to  trustees  to 
preserve  remainders,  and  then  came  a  repetition  of  the  former  provisions  in 
favour  of  '*  the  son  of  my  daughter  Abigail."  Benjamin  and  Lewis  suecesBively 
entered  into  possession  of  the  leaseholds,  and  died  without  male  issue ;  Abigail 
had  a  son,  who  attained  twenty-one  :  — 

Held,  that  the  devise  over  after  Benjamin  was  not  void  for  remoteness,  but  that 
Abigail's  son  took  an  estate  tail,  the  rule  as  to  freeholds'  being  in  this  case 
properly  applicable  to  leasehold  estates. 

Held  also,  that  the  direction  to  accumulate  in  respect  of  the  term  of  thirty  years 
was  not  void,  for  the  legacies  payable  by  the  will  were  only  legacies  given  to 
persons  then  in  being. 

This  was  an  appeal  from  a  decree  of  the  late  Lord  Chancellor 
(Lord  Cranworth),  which  had  affirmed  a  decree  of  Vice- 
*  1014  Chancellor  Kindersley.  The  appellant  claimed  *  as  resid- 
uary legatee  of  Lewis  Williams  the  elder,  under  a  will 
made  on  the  3d  October,  1799.  The  testator,  who  was  possessed 
of  leasehold  estates  in  the  county  of  Brecon,  for  the  residue  of  two 
terms  of  nine  hundred  and  ninety-nine  years,  gave  and  bequeathed 
to  trustees  his  estates,  messuages,  tenements,  lands,  and  premises 
there  "for  and  during  the  term  of  thirty  years,  upon  trust,  to 
receive  the  rents,  issues  and  profits,  and,  in  the  first  place,  to  pay 
and  discharge  all  such  debts  and  sums  of  money  as  shall  be  due 
and  owing  "  at  the  time  of  his  decease ;  and  after  payment  of  bis 
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just  debts  then," upon  trust,  that  the  trustees  shall  receive  the 
rents,  issues  and  profits  of  all  and  singular  the  premises  so  devised 
to  them,  and  the  same  lay  out  and  continue  at  interest  upon  the 
best  security  or  securities  that  they  can  get  for  the  same ;  and 
shall  accumulate  the  same  yearly,  by  making  the  interest  thereof 
principal,  and  to  bear  interest  until  the  several  legacies  herein- 
after given  and  bequeathed,  and  hereby  made  chargeable  thereon, 
shall  be  satisfied  and  paid,  and  from  and  immediately  after  the 
said  legacies  shall  be  paid,  satisfied  and  discharged,  or  immediately 
after  a  sufficient  sum  or  sums  of  money  shall  be  had  and  received 
for  that  purpose,  by  and  out  of  the  rents,  issues  and  profits  of  the 
said  premises,  then  I  give  and  bequeath  the  said  premises,  &c. 
unto  "  the  trustees  (naming  them)  and  their  heirs,  for  and  during 
the  term  to  him  granted,  at  and  under  the  rent  by  the  lease  re- 
served, "  upon  trust,  that  they,  the  trustees,  shall  permit  and 
sufier  my  son,  Benjamin  Williams,  to  have  and  receive,  and  take 
the  rents,  issues  and  profits  thereof,  and  of  every  part  thereof,  to 
and  for  his  own  use,  until  the  son  of  my  said  son  Benjamin,  if  he 
shall  have  a  son,  shall  attain  his  age  of  twenty-one  years."  And 
from  and  immediately  after  such  son  of  Benjamin  should  attain 
his  age  of  twenty-one  years,  then  the  testator  bequeathed  the 
premises  to  trustees,  upon  trust,  to  preserve  contingent 
*  uses  and  remainders,  "  but  nevertheless,  to  prevent  and  *  1015 
sufier  such  son  to  have,  receive,  and  to  take  the  rents, 
issues  and  profits  thereof  for  and  during  the  term  of  his  natural 
life ;  and  after  his  decease,  to  the  heirs  male  of  such  son ;  and  for 
want  of  such  issue,  to  the  second,  third,  fourth,  fifth,  and  all  and 
every  other  son  and  sons  of  the  body  of  the  said  Benjamin  lawfully 
to  be  begotten,  and  the  several  and  respective  heirs  male  of  the 
body  and  bodies  of  all  and  every  such  son  and  sons  lawfully 
issuing."  And  for  de&ult  of  such  issue,  he  gave  and  devised  all 
and  singular  the  said  premises  to  the  trustees,  upon  trust,  to  per- 
mit Lewis  Williams,  another  of  his  sons,  to  receive  the  rents  and 
profits  till  he  should  have  a  son  who  attained  twenty -one,  and  im- 
mediately after  such  son  should  attain  twenty-one,  to  the  trustees, 
to  preserve  contingent  uses  and  remainders,  but  to  permit  and 
suffer  such  son  to  receive  the  rents  and  profits  for  his  life,  and 
after  his  decease,  to  his  heirs  male,  and  for  want  of  such  issue,  to 
the  second,  thirds  and  fourUi  sons,  and  of  the  testator's  son,  Lewis 
Williams,  and  in  the  same  terms  as  the  gift  to  Benjamin  and  bis 
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son.  And  then,  ^'  for  default  of  such  issue,  I  g\,ye  and  bequeath 
all  and  singular  the  said  premises  to  the  trustees  before  named, 
upon  trust,  to  receive  the  rents,  issues,  and  profits  thereof  to  and 
for  the  use  and  benefit  of  the  son  of  my  daughter  Abigail,  lawfully 
begotten,  until  he  shall  attain  the  age  of  twenty-one  years ;  and 
from  and  immediately  after  such  son  shall  attain  his  said  age  of 
twenty-one  years,  upon  trust  to  permit  and  sufier  such  sou  to  have, 
receive,  and  take  the  rents,  issues  and  profits  thereof  to  and  for  his 
own  use  and  benefit,  for  and  during  the  term  of  his  natural  life ; 
and  from  and  after  his  decease,  to  the  heirs  male  of  such  son,  and 
for  want  of  such  issue,  to  the  second,  third,  fourth,  and  all  and 
every  son  and  sons  of  the  body  of  Abigail  lawfully  to  be 
*  1016  begotten,"  in  the  same  terms  as  *  before.  There  was 
then  a  clause,  giving  the  ^'  residue  of  my  personal  estate, 
of  what  kind  or  nature  soever,  and  wheresoever,  to  my  wife,  and 
my  son  Philip,  and  my  daughters  Abigail  and  Winifred,  share  and 
share  alike." 

The  testator  died  in  1799,  leaving  his  eldest  son  Philip  his 
executor  and  residuary  legatee,  and  his  sons  Benjamin  and  Lewis, 
and  his  daughter  Abigail,  devisees  as  already  stated.  His  sou 
Benjamin  entered  into  possession  of  the  leaseholds,  and  died  in 
January,  1832,  a  bachelor.  Lewis  then  entered  into  possession, 
and  died,  without  male  issue,  in  May,  1846.  Abigail  had  died  in 
1809,  but  she  left  a  son,  E.  W.  Lewis,  and  a  daughter,  Margaret 
This  son  attained  twenty-one  in  the  year  1827,  and  died  in  the 
following  year  a  bachelor,  leaving  his  sister  Margaret  (the  present 
respondent)  his  personal  representative.  The  testator's  son  Philip 
died  in  1837,  leaving  his  widow  (the  appellant)  the  sole  executrix, 
and  the  sole  personal  representative  of  himself  and  of  the  testator. 

Li  1855  the  respondent,  Margaret  Lewis,  filed  her  bill  against 
the  appellant  and  the  representatives  of  the  trustees  (who  dis- 
claimed any  interest)  for  the  recovery  of  the  devised  leaseholds. 
The  cause  was  heard  before  Vice-chancellor  Kindersley  on  the 
11th  November,  1856,  when  his  Honor  gave  judgment  in  favour 
of  the  plaintifiT,  and  made  a  decree  directing  a  proper  assignment 
to  be  made  to  her  of  the  leasehold  premises  in  question.^  The 
cause  was  reheard  before  the  Lord  Chancellor  on  the  27th  January, 
1857,  when  the  original  decree  was  affirmed.  This  appeal  was 
then  brought. 

^  8  Drewr.  66S,  nom.  Lewis  u.  Hopkins. 
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Mr.  Malins  and  Mr.  Harris  Prendergast  for  the  appellant. — 
The  limitations  in  this  will,  subsequent  to  those  in  farour 

*  of  the  son  of  Benjamin,  are  void  for  remoteness.    The   *  1017 
appellant  here  is  the  residuary  legatee,  and  if  these  subse* 
quent  limitations  are  void,  the  property  becomes  part  of  the  res- 
idue. 

The  decision  of  this  case  in  the  Court  below  proceeded  on 
the  ground  that  if  this  had  been  real  estate  the  limitations 
would  have  created  an  estate  tail,  and  that  by  this  rule  being 
applied  to  personalty  they  created  an  absolute  interest.  There  is 
no  rule  which  warrants  such  a  decision.  That  analogy  may  be, 
but  is  not,  necessarily,  applicable  to  a  case  like  the  present.  The 
rule  is  only  to  be  applied  when  it  will  best  effectuate  the  intentions 
of  the  testator.  It  will  not  do  so  here.  The  Thellusson  Act  makes 
void  every  devise  which  does  not  take  effect,  if  a  bare  period  of 
years,  within  twenty-one  years,  and  if  measured  by  life,  then 
during  a  life  in  being  and  twenty-one  years  after  it. 

[The  Lord  Chancellor.  —  This  will  is  dated  in  October,  1799, 
and  the  Thellusson  Act  did  not  pass  till  June,  1800.] 

The  Act  is  only  referred  to  by  way  of  illustration ;  it  does  not 
affect  this  case.  A  period  of  accumulation  for  thirty  years  was 
illegal  before  the  Act,  and  is  so  still. 

Benjamin  is  to  have  this  property,  not  for  the  whole  of  his  life, 
but  till  his  son  attains  the  age  of  twenty-one.  Attaining  that  age 
is  clearly  a  condition  precedent  to  taking  any  thing.  But  even 
when  the  son  attains  that  age  the  premises  are  given  to  trustees  to 
preserve  contingent  remainders,  which  shows  that  the  testator  did 
not  intend  that  the  son  should  take  an  absolute  interest  in  the 
estate  itself  even  at  twenty-one.  The  eldest  sou  of  Benjamin  had, 
on  attaining  twenty-one,  merely  a  qualified  interest,  and  his  heir 
male  was  intended  to  take  not  derivatively  through  the  father,  but 
independently  as  a  purchaser,  so  that  these  are  in  effect  a  series  of 
executory  devises.  After  the  death  of  the  son  the  property  is 
not  disposed  of,  but  falls  into  the  residue.     Suppose  the 

*  eldest  son  of  Benjamin  not  to  attain  twenty  one,  and  to  *  1018 
die  leaving  male  issue,  who  would  take  ?  The  son  of  Ben- 
jamin could  not  take,  for  he  died  before  attaining  twenty-one  ;  the 
son  of  the  son  could  not  take,  for  he  would  not  take  direct  from 
his  father,  who  took  no  estate,  and  he  could  not  take  by  purchase, 
for  in  that  way  it  would  be  void  from  remoteness.    The  estate 
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would  go  over  to  the  next  son,  and  the  gift  to  the  eldest  son,  and 
his  issue  would  be  defeated. 

[Lord  Eingsdown.  —  Is  it  not  a  gift  to  Benjamin  till  he  has 
some  son  to  attain  twentj-one  ?] 

Hardly  so.  There  are  not  many  cases  to  be  cited.  The  first  is 
Knight  v.  JEllis.^  There  the  testator  gave  the  accumulation  of 
rents  till  A.  should  attain  twenty-one,  to  be  laid  out  and  to  permit 
A.  to  receive  the  interest  during  his  life ;  after  his  death  to  tlie 
issue  male  of  A.,  and  in  default  to  the  plaintiffs.  A.  died  without 
issue.  Had  there  been  issue,  Lord  Thurlow  said  they  could  have 
taken  as  purchasers,  and,  therefore,  there  being  none,  he  was  of 
opinion  that  the  limitation  to  the  plaintiffs  took  place.  Tliat  case 
laid  down  the  principle  that  the  rule  as  to  real  estate  was  not  in 
cases  of  this  sort  inflexibly  to  be  applied  to  personal  estate,  and 
that  principle  was  expressly  adopted  after  the  most  deliberate  con- 
sideration in  Sz  parte  Wynch?  It  had  already  been  so  decided  in 
Forth  V.  Chapman?  If  Benjamin  had  had  a  son  who  had  attained 
twenty-one,  all  the  subsequent  limitations  must  have  been  void  for 
remoteness.  The  rule  now  contended  for  would  have  applied  even 
had  the  words  been  "  heirs  of  the  body."  There  are  cases  in 
which,  witli  respect  to  personalty,  they  too  may  be  treated  as  words 

of  purchase.     Hodgesan  v.  Bu8%ey^^  Sands  v.  DixtcM? 
*  1019       *  [Lord  Cranworth.  -—  Here  it  is  in  trust.] 

That  does  not  make  any  difference.  In  Clare  v.  Clnre^ 
one  thousand  years  was  given  to  trustees  in  trust  for  T.  C.  for  so 
many  years  of  that  term  as  he  should  live,  and  after  his  death  in 
trust  for  the  issue  male  of  T.  G.  for  so  many  years  as  such  issue 
male  should  live,  when  extinct  then  to  W.,  and  so  on.  T.  C.  died 
without  issue  male,  and  it  was  held  that  the  residue  of  the  term 
should  go  as  part  of  the  residue  to  the  representative  of  T.  C.  con- 
trary to  the  will  in  which  there  was  a  plain  affectation  of  a  perpetu- 
ity. The  rule  thus  stated  is  referred  to  with  approval  in  Peame.' 
Here  the  testator  intended  that  the  issue  of  the  first  son  should 
take  as  purchaser,  and  that  his  children  should  take,  not  through, 
but  independently  of,  him ;  but  in  attempting  to  effect  this  object, 

*  2  Brown,  C.  C.  670. 

*  6  De  G.,  M.  &  G.  188.  •  Cas.  Temp.  Talb.  21. 

*  1  P.  Wms.  668.  '  On  Rem.  pp.  875,  487; 

*  2  Atk.  89. 

*  Cited  in  Garth  v.  Baldwin,  2  Yez.  Sen.  652. 
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he  has  gone  farther  than  the  law  will  permit.  The  creation  of  the 
successive  trusts  to  preserve  contingent  remainders  shows  that  the 
testator  intended  to  create  a  mere  succession  of  life  estates,  and  not 
to  allow  any  one  of  the  tenants  for  life  to  destroy  the  remainders 
when  he  came  into  possession. 

The  gift  in  this  case  is  void  for  remoteness,  for,  the  law  will  not 
allow  a  suspension  of  vesting  to  what  may  be,  but  only  to  what 
must  be,  within  the  prescribed  period.  Palmer  v.  Holford^  Spedh- 
man  v.  Spedkman.^  Now,  here  the  accumulation  is  for  an  abso- 
lute term  of  thirty  years. 

[Lord  Cranwobth.  —  Not  necessarily  for  thirty  years,  but  not  for 
more  than  thirty  years.  If  the  debts  and  legacies  shall  be  satisfied 
before  then,  the  term  will  end.] 

But  it  is  not  sufficient  that  the  accumulation  may  terminate,  the 
law  requires  that  it  must.  Lord  Dwngannon  v.  Smiih^  Oddie  v. 
JSraumA  Here  nothing  goes  to  Benjamin  or  his  sou  till 
the  period  of  thirty  years  is  accomplished,  *  unless  there  is  *  1020 
a  positive  certainty  that  the  trusts  will  be  satisfied.  The 
period  of  enjoyment  is  postponed  too  long ;  the  dispositions  in  the 
will  fail  altogether,  and  the  property  forms  part  of  the  residue^ 

[Lord  Kingsdown.  —  Suppose  he  had  said  nothing  about 
thirty  years,  but  had  devised  an  accumulation  till  his  debts  and 
legacies  should  be  satisfied  ?] 

That  would  have  been  a  charge  of  debts  and  legacies  on  the  es- 
tate, and  the  Court  of  Chancery  would  have  decreed  a  sale. 

[Lord  Kingsdown.  —  Suppose  it  had  been  a  direction  so  to  apply 
the  rents  and  profits  of  the  estate  ?] 

That  would  have  been  a  gift  of  the  corpus  of  the  estate.  But 
when  an  accumulation  is  directed,  you  must  see  what  is  the  end  of 
the  period  directed  for  the  accumulation.  Here  that  is  too  remote, 
Southampton  v.  Hertford.^ 

Mr.  J,  Bailey  and  Mr.  Wellington  Cooper^  for  the  respondent, 
were  not  called  on  to  address  the  House. 

The  Lord  Chancellor  (Lord  Chelmsford),  after  stating  the 
will,  and  the  questions  raised  upon  it,  said :  The  rule  as  to  the  effect 

**  4  Rus8.  403.  *  4  Jur.  N.  S.  605. 

•  8  Hare,  180.  »  2  Ves.  &  B.  64. 

*  12  Clark  &  F.  546. 
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of  a  bequest  of  personal  estate  by  words  which  would  create  an 
estate  tail  in  freeholds  is  well  stated  in  Roper  ou  Legacies  ^  to  this 
effect.  If  personal  estate  be  given  by  testament  to  A.  and  the  heirs 
of  his  body,  as  such  words  would  create  an  express  estate  tail  in 
freehold  lands,  if  applied  to  them,  so  in  personal  estate,  if  applied 
to  it,  such  words  will  have  the  effect  to  vest  the  absolute  interest, 
because  such  property  cannot  be  entailed,  id  est^  the  first  taker  will 
have  the  absolute  interest  in  the  bequest,  and  the  remainder,  or 
executory  limitation  to  the  heirs  of  his  body,  and  the  subsequent 
limitation,  if  any,  depending  in  a  failure  of  them,  will  be  of  no 

effect. 
*  1021        *  It  was  not  contended,  on  the  part  of  the  appellant, 

that  the  rule  did  not  exist ;  but  it  was  stated,  that  the 
rule  was  not  an  inflexible  one,  that  it  operated  only  to  effectuate, 
and  not  to  defeat  the  intention  of  a  testator.  And  for  the  purpose 
of  showing  that  where  the  construction,  by  analogy,  to  a  devise  of 
freehold  estate  will  have  the  effect  of  defeating  the  intention  of  the 
testator,  there  the  words  ''  heirs  male  "  should  not  have  the  effect 
of  giving  to  the  party  to  whom  the  previous  estate  was  given  an 
absolute  interest  in  the  property  :  the  case  Ex  parte  Wynch^  was 
cited.  There  the  bequest  was  to  a  married  woman  of  an  annuity 
for  her  life,  and  the  issue  from  her  body  lawfully  begotten,  on  fail- 
ure of  which  to  revert  to  her  heirs,  with  a  request  that  K.  and  C. 
would  act  as  trustees  for  her,  so  that  the  annuity  might  be  secured 
for  her  sole  use  and  benefit.  It  was  held  to  be  a  life  interest  only, 
with  a  gift  in  the  nature  of  a  remainder  to  the  issue.  But  the 
words  in  that  case  were  "  issue  lawfully  begotten,"  words  that  are 
much  more  flexible  than  the  words  "  heirs  male,"  which  are  here 
used.  That  observation  is  made  by  my  noble  and  learned  friend, 
Lord  Cranworth,  in  his  judgment  in  that  case.  He  says :  ^^  In  the 
cases  just  mentioned,  the  words  were  ^  heirs  of  the  body,'  which, 
as  we  know,  are  technical  words  almost  mysteriously  inflexible ; 
but  in  cases,  also,  where  the  more  manageable  expression  '  issue ' 
occurred,  still,  where  there  was  nothing  to  show  that  the  word  was 
not  intended  as  a  word  of  limitation,  or  an  intention  to  confine  the 
first  taker  to  a  life  estate,  it  has  been  held  to  be  in  the  nature  of  a 
word  of  limitation  when  used  with  reference  to  personal  estate 
equally  with  the  words, '  heirs  of  the  body.' "  And  then  various 
cases  are  cited  supporting  that  proposition. 

^  Ch.  22.  '  5  De  6^  11.  &  6.  ISS. 
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But  the  appellant's  counsel  undertook  to  show,  that 
*  even  the  words  "  heirs  of  the  body "  had  in  personal  *  1022 
property  been  held  to  be  words  of  purchase  in  order  to 
effectuate  the  intention  of  the  testator ;  and  for  this  purpose  he 
cited  several  cases,  two  of  which  only  it  will  be  necessary  to  men- 
tion, the  case  of  Hodgeson  v.  Busney^  and  the  case  of  Sands  v. 
Dixwell?  The  case  of  Clare  v.  Clare^  which  was  also  cited,  was  a 
case  in  which  the  words  were  "issue  male  lawfully  begotten," 
and,  therefore,  it  is  not  so  closely  applicable  as  the  others.  In  the 
case  of  Hodgeson  v.  Bnssey  a  term  of  fifty-nine  years  was  given  by 
a  post-nuptial  settlement,  in  trust,  "to  permit  the  wife,  Grace 
Bussey,  to  recover  the  rents  and  profits  for  her  sole  and  separate 
use  during  the  term,  if  she  should  so  long  live ;  and,  after  her 
decease,  to  permit  Edward  Bussey,  the  husband,  to  enjoy  the  pro- 
fits thereof  during  the  remainder  of  the  term,  if  he  should  so  long 
live,  and  after  his  decease,  in  trust,  for  the  heirs,  of  the  body  of 
Grace  by  Edward  Bussey  begotten,  her  executors,  administrators, 
and  assigns."  And  Lord  Hardwicke  held,  that  the  words  "  heirs 
of  the  body  "  were  not  words  of  limitation,  but  words  of  purchase. 
Sands  v.  DixweU  was  a  case  where  the  freeholds  and  leaseholds 
were  devised  in  trust  to  convey  to  the  separate  use  of  the  devisor's 
daughter  for  life,  without  the  intermeddling  of  her  husband,  and, 
after  her  decease,  in  trust  to  the  heirs  of  her  body.  Aiid  Lord 
Hardwicke  held,  that  as  to  the  leasehold,  the  words  "  heirs  of  the 
body  "  were  words  of  purchase,  and  that  the  direction  to  the  sep- 
arate use  of  the  wife  showed  that  it  meant  that  she  was  to  be 
tenant  for  life.  Hodgeson  v.  Bussey  was  the  case  of  a  settlement, 
which,  although  it  was  executed,  yet  being  intended  as  a  provision 
for  the  children  of  the  marriage,  the  intention  that  it  should  not 
vest  absolutely  in  the  wife  was  evident ;  besides,  the  super- 
added words,  "  executors,  administrators,  and  assigns," 
showed  clearly  that  "  heirs  of  the  body  "  were  not  meant  *  1023 
as  words  of  limitation.  Li  Sands  v.  DixweU^  the  trust 
was  to  the  executors,  the  devisees  in  trust  were  to  convey.  The 
intention,  therefore,  had  room  to  operate,  and  the  trusts  for  the 
separate  use  of  the  wife  were  considered  a  plain  indication  of  that 
intention. 

It  is  to  be  obsdWed  that  in  these  cases  the  intention  was  collected 
from  the  words  of  the  will.    Here  the  appellant  assumes  an  inten- 

^  2  Atk.  S9.  '  2  Vez.  Sen.  652. 
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tion  different  from  the  words  used,  and  then  contends  that  that 
construction  of  the  words  whicli  is  supported  by  authorities  would 
defeat  that  intention.  It  was  said,  in  the  course  of  the  argument, 
that  it  was  to  be  regretted  that  Courts  had  clung  so  closely  to  the 
established  construction  of  words,  and  had  not  yielded  more  to  the 
testator's  intention.  On  the  contrary,  I  think  it  better  to  adhere 
as  much  as  possible  to  the  meaning  of  appropriate  words,  unless 
there  are  the  clearest  indications  that  they  are  used  in  a  different 
sense.  The  rules  of  technical  construction  not  only  impose  a 
proper  restraint  upon  the  Judge's  discretion,  but  inform  parties 
how  they  can  express  their  meaning,  without  danger  of  having 
their  mtentions  defeated. 

It  would  be  difficult  in  this  case,  capricious  as  some  of  the  dis- 
positions in  this  will  are,  to  assign  with  any  safety  the  existence  of 
any  particular  intention.  As  the  testator  proposed  to  supplant  bis 
son  Benjamin,  when  Benjamin's  son  attained  twenty-one,  as  he 
might  have  intended  that  if  the  son  attained  twenty-one,  he  should 
have  an  absolute  interest  in  the  property.  To  suppose  a  different 
intention,  and  from  that  to  construe  the  words  "  lieirs  male  "  to 
be  words  of  purchase,  would  be  to  assume  that  the  testator  in- 
tended tliat  if  Benjamin  died  without  a  son  who  attained  twenty- 
one,  the  estate  should  not  go  over  to  his  son  Lewis,  but  that  he 
meant  to  create  limitations  which  were  void  in  their  creation.  I 
think  that  we  ought  not  to  speculate  here  upon  intentions, 
*  1024  *  but  that  taking  the  bequest  according  to  ordinary  con- 
-  struction,  applying  it  to  the  analogy  of  freehold  limitations, 
the  words  "  heirs  male  "  must  be  regarded  as  words  of  limitation ; 
and  as  they  would  have  given  Benjamin's  sou  an  estate  tail  in  free- 
hold, so  according  to  the  settled  rule  they  will  give  him  an  absolute 
interest  in  the  leasehold  property.  Benjamin,  therefore,  having 
left  no  son  who  attained  twenty-one,  the  subsequent  limitations 
were  alternative  limitations,  which  took  effect  on  the  failure  of  the 
former,  and  consequently  the  decree  upon  the  only  point  raised  in 
the  Court  of  Chancery  is  quite  correct. 

But  before  your  Lordships  another  point  has  been  raised,  though 
still  involving  the  same  objection  of  remoteness  arising  out  of  the 
trust  for  accumulation  for  the  payment  of  debts  and  legacies 
under  the  term  of  thirty  years.  On  the  authority  of  Oddie  v. 
Brotmiy  and  another  case  which  was  mentioned  this  morning, 
Palmer  v.  Holford^  it  was  insisted  that  where  there  is  a  trust  for 

[782] 


WILUAMS  V.   LEWIS.  ♦1024 

accumulation,  for  an  arbitrary  period,  assumed  for  the  purpose  of 
the  accumulation,  and  the  estate  is  afterwards  given  to  persons 
who  are  not  in  existence  and  who  cannot  be  known  at  the  time, 
the  trust  for  accumulation  tends  to  a  perpetuity,  and  is  void.  But 
in  this  case  I  find  great  difficulty  in  understanding  how  it  is  possi- 
ble to  say  that  there  could  be  any  thing  like  a  perpetuity.  The 
object  of  the  trust  which  was  applied  to  the  thirty  years'  term,  was 
to  provide  for  the  payment  of  the  legacies.  Supposing  that  the 
tnist  had  been  that  the  trustees  were  to  apply  the  annual  rents 
and  profits  in  satisfaction  of  the  legacies  during  the  term  of  thirty 
years,  there  can  be  no  doubt  that  that  would  have  been  perfectly 
good,  that  it  would  not  have  been  void  according  to  any  of  the 
authorities,  nor  would  it  have  been  within  the  objection  of  per- 
petuity. But  the  provision  which  is  made  is  a  provision  of  accu- 
mulations for  the  payment  of  legacies  (in  fact  it  only 
applies  to  legacies),  but  then  when  we  come  to  see  ♦  what  ♦  1025 
the  legacies  are  to  which  this  trust  applies,  we  find  that 
the  objection  of  perpetuity  is  instantly  put  an  end  to,  because  the 
only  legacies  which  I  can  find  in  the  will  of  the  testator  is  a  legacy 
of  600/.,  which  is  to  be  paid  to  a  person  upon  her  arriving  at  the 
age  of  twenty-one.  Tlien,  in  truth,  the  object  of  this  trust  is  to 
accumulate  the  rents  for  the  payment  of  that  legacy,  which  is  the 
only  one,  and  that  accumulation  cannot  continue  beyond  the  period 
allowed  by  law,  viz.  a  period  of  twenty-one  years  after  the  death 
of  the  testator ;  and  the  consequence  is,  Uiat,  whatever  may  be 
argued  upon  the  subject  of  a  dry  accumulation  of  rents  for  3n 
arbitrary  period  assumed  by  the  testator,  in  this  case  there  is  a 
definite  limit  given  to  the  accumulation,  by  the  character  of  the 
l^acy  in  respect  of  which  the  accumulation  is  to  take  place. 

I  therefore  suggeiiit  that  there  is  nothing  whatever  in  this  point 
to  render  the  W|ue&t  void  upon  the  ground  of  remoteness,  and  I 
submit  to  your  Lord^hi{y«,  that  the  decree  of  the  Court  below  ougfit 
to  be  affirmed. 

I/>ED  WEJffrLETDALE.  —  My  Lords,  I  havc  really  not  a  word  to 
add  to  what  my  no'ole  and  learned  friend  has  said  in  expressing  his 
opinion  oa  il-e  first  part  of  thb  case,  which  was  discus*«d  in  tlie 
Court  \>A'jw,  and  deci'ied  by  my  noble  and  learned  friend  lord 
Cranwonh.  As  regards  the  new  point  nused  here  with  re^j^ct  to 
the  trust  of  tLe  term,  it  seems  to  me  that  tljis  amounts  to  nothing 
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more  than  a  charge  of  600Z.,  and  the  term  which  is  secured  for  its 
payment,  either  by  rents  or  profits,  or  by  accumulation  of  rents,  I 
cannot  consider  in  the  slightest  degree  tends  to  perpetuity.  I  there- 
fore entirely  concur  in  the  opinion  my  noble  and  learned  friend 
has  expressed,  that  this  judgment  ought  to  be  affirmed. 

LoBD  Cranworth.  —  My  Lords,  the  only  reason  I  have  for  add- 
ing my  adherence  to  what  my  noble  friend  on  the  Wool- 
♦  1026  sack  has  *  proposed,  is  lest  it  should  bo  thought  that  I  en- 
tertain any  doubt  of  the  propriety  of  the  decision  below. 
I  should  have  been  well  pleased  if  I  had  thought  it  consistent  with 
my  duty  to  retire,  and  hear  nothing  on  the  subject ;  but  I  do  not 
think  I  should  have  been  acting  rightly  in  so  doing.  Although  I  haye 
not  thought  fit  to  interfere  in  the  case,  I  can  only  say  that  I  retain  the 
opinion  I  then  expressed.  In  this  particular  case,  if  we  were  to 
construe  the  will  as  is  proposed  by  the  appellant  (I  am  alluding 
to  the  question  discussed  before  the  Court  of  Chancery),  we  should, 
in  my  opinion,  be  going  out  of  our  way  to  defeat  the  intention,  be- 
cause it  is  perfectly  obvious  that,  in  the  events  which  have  hap- 
pened, this  is  exactly  what  the  testator  meant,  viz.  that  the  child 
of  Abigail  should  take.  He  meant,  no  doubt,  that  he  should  take 
in  tail,  but  that  was  because  he  did  not  understand  the  law  of 
property,  and  he  thought  that  these  leaseholds  might  be  taken  as  a 
freehold  estate.  We  should  be  diverging  from  the  ordinary  rules 
of  construction,  merely  for  the  purpose  of  defeating  the  perfectly 
manifest  intention  of  the  testator  if  we  did  not  affirm  the  judg- 
ment. 

With  regard  to  the  other  point,  I  quite  agree  with  my  noble  and 
learned  friend ;  the  moment  it  is  understood  by  looking  at  the  lan- 
guage of  the  will,  it  is  seen  that  there  is  nothing  in  it.  There  is  a 
term  created  to  raise  money  to  pay  debts  which  were  ascertained 
at  the  death,  and  to  pay  a  legacy  of  6001.  Subject  to  that,  the 
property  is  given  in  the  way  stated.  I  therefore  entertain  no  doubt 
on  the  subject. 

Lord  Kingsdown.  —  My  Lords,  it  is  unnecessary  for  me  to  say 
any  thing  more  than  that  I  concur  with  my  noble  and  learned 
friends. 

Decrees  affirmed^  and  appeal  dismissed^  with  costs. 
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ACCOUNTS.    See  Residue. 

ACCUMULATION.     See  Will,  17. 

AGENT.     See  Frauds,  Statute  of. 

AGREEMENT.    See  Contract,  Frauds,  Statute  op. 

ALLOCATUR.    See  Attorney,  8. 

"  AND."    See  Will,  3. 

ANNUITY.     See  Will,  1. 

APPEAL. 

A  disallowance  by  the  Master  of  a  claim  made  under  the  Winding-up  Acts 

is  the  subject  of  an  appeal.  —  Ernest  v.  NichoUsy  401. 
ARREST.     See  Sheriff. 

ASSETS  (GENERAL  ASSETS).    See  Will,  11, 16. 
ATTORNEY- GENERAL.     See  Charity. 

Where  the  Attorney-General,  having  no  independent  rights  of  his  own, 

stands  only  in  the  same  situation  as  those  who  are  entitled  to  the  benefit 

of  a  charity,  if  they  would  be  barred  by  lapse  of  time,  he  is  equally  barred. 

—  Su  Mary  Magdalen  College  v.  The  Attomey-Generaly  189. 
ATTORNEY  AND  SOLICITOR.     See  Costs. 

1.  There  is  no  obligation  on  an  attorney  or  solicitor  to  produce  his  client 
for  the  purpose  of  being  served  with  process  by  a  third  person,  and  a 
security  obtained  by  the  solicitor  from  his  client  during  the  period  of  the 
client's  concealment  will  not  be  thereby  avoided  in  favour  of  such  third 
person.  —  Shaw  v.  Neale^  681. 

2.  An  attorney  or  solicitor  has  no  lien  on  an  estate  recovered  for  a  client  in 
respect  of  the  costs  and  expenses  incurred  in  recovering  it  (Barnesley 
V.  Powell,  Ambl.  102,  overruled).  He  has  a  lien  only  on  the  papers  in 
his  hands.  —  Id, 

3.  An  attorney  held  an  assignment  of  two  terms  to  attend  the  inherit- 
ance of  an  estate  recovered  by  him  for  his  client.  On  a  rule  being  made 
to  tax  his  costs,  it  was  part  of  the  rule  that  the  Master  should  de- 
cide whether,  and  if  so,  upon  what  terms,  *  the  attorney  should  *  1028 
execute  to  his  client  assignments  of  these  terms.  The  Master 
having  made  his  cdlocalur^  directed  that  the  attorney  should,  on  pay- 
ment of  what  was  due,  or  on  security  for  the  same  being  given  to  his  (the 
Master's)  satisfaction,  execute  assignments  of  these  terms  at  the  cost  of 
the  client :  — 
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Heldy^t]iB.t  this  did  not  constitute  a  charge  on  the  estate  so  as  to  give  the  at- 
torney a  priority  from  the  date  of  the  allocatur ;  for  that  the  Master  had 
no  power  to  direct  that  these  terms  should  stand  as  a  security  for  ^e 
amount  of  the  costs.  —  Id. 
AUCTION. 

1.  The  practice  of  opening  biddings  (which  is  one  of  doubtful  advantage) 
is  not  applicable  to  a  sale  of  property  by  private  contract.  —  Barlow  v. 
OsbomCj  556. 

2.  Property  was  directed  to  be  sold  by  the  Court  of  Chancery.  The  adver- 
tisement announcing  the  sale  described  it  as  a  ^^sale  by  private  con- 
tract." The  sale  was  to  be  made  subject  to  receiving  the  sanction  of  the 
yice-Chancellor,  and  subject  to  certain  conditions,  among  which  were 
these :  that  persons  intending  to  purchase  were  to  send  in  sealed  ten- 
ders, which  would  be  opened  by  the  chief  clerk  to  the  Yice-Chancellor. 
under  whose  order  the  sale  was  made ;  that  the  chief  clerk,  after  the  lapse 
of  four  days,  would  certify  who  was  the  purchaser ;  and  that  this  cei^ 
tificate  was  "  in  due  course  to  be  signed  and  filed,  and  become  binding 
without  further  notice  or  expense  to  the  purchaser  " :  — 

Held  (affirming  the  order  of  the  Court  below),  that  though  this  was  de- 
scribed as  a  **  sale  by  private  contract,"  it  had  all  the  incidents  of  a  sale 
by  auction,  and  therefore  that  the  practice  of  opening  biddings  might  be 
applied  to  it.  —  Id. 

8.  Under  the  new  practice  introduced  by  the  15  &  16  Vict.  c.  80,  §§  32,  33, 
34,  and  the  General  Orders  of  the  Court  of  Chancery  of  July,  1851,  and 
(Nos.  49-51)  of  October,  1852,  the  contract,  in  a  sale  of  this  kind,  does 
not  become  absolutely  binding  until  after  a  lapse  of  eight  days  from  the 
filing  of  the  certificate.  Within  that  period  an  application  may  be  made 
for  an  order  to  open  the  biddings.  —  Id. 

4.  Such  application  may  be  made  by  a  person  who  is  not  a  ^  party  to  the 
proceedings."  —  Id. 

5.  A  purchaser  who  has  received  back  his  deposit,  under  an  order  to  open 
biddings,  is  not  thereby  precluded  from  objecting  to  such  order.  —  Id. 

6.  Quoire.    Whether  a  sale  by  auction  and  a  sale  on  sealed  tenders  can  be 
considered  as  identical  ?  —  Id. 

♦1029  •  BIDDINGS,  Opening.  See  Auction,  Salk. 
BOND. 
By  the  marriage  settlement  of  R.  B.  in  1767,  there  was  (in  addition  to 
other  things)  a  sum  of  1500/.,  secured  for  the  portions  of  younger  children 
of  the  marriage,  to  be  apportioned  as  he  might  think  fit  In  1806,  hi? 
daughter  (a  younger  child)  married  G.  G.,  and  on  occasion  of  that  mar- 
riage R.  B.  executed  two  bonds  to  secure  pa3rment  of  two  sums,  1000/.  and 
500/.,  payable  on  his  death,  the  former  not  to  bear  interest  till  his  death ; 
the  latter  to  bear  interest  from  the  execution  of  the  bond.  These  bonds 
were  accompanied  by  warrants  of  attorney,  on  which,  however,  judgments 
were  never  entered  up.  On  the  same  day  a  marriage  settlement  was 
executed,  which  vested  these  two  bonds  in  T.  B.  (R.  B/s  son  and  heir  at 
law)  and  J.  H«  C.  as  trustees  (they  being  likewise  so  described  in  the 
bonds  themselves),  on  trust  to  pay  the  interest  to  G.  G.  and  his  wife 
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during  their  lives,  and  after  their  deaths  in  trust  for  the  children  of  the 
marriage,  in  such  shares  as  G.  G.  should  appoint ;  otherwise  equally.  No 
appointment  was  made.  In  1807,  T.  B.  married,  and  on  his  marriage  a 
settlement  was  executed,  by  virtue  of  which  the  estates  of  R.  B.  were  con- 
veyed to  trustees  for  the  term  of  three  hundred  years  on  certain  trusts, 
one  of  which  was  to  raise  a  sum  of  5000/.,  and  apply  the  same  in  the  first 
instance  to  pay  the  1500/.  the  portions  for  R.  B.'s  younger  children,  and  the 
rest  to  the  payment  of  such  specialty  debts  as  "  are  now  due  and  owing  " 
by  R.  B. ;  and  if  there  should  be  any  residue,  to  pay  over  the  same  to  R.  B. 
Subject  to  this  term,  the  estates  were  conveyed  to  R.  B.  for  life,  to  T.  B.  for 
life,  and  to  the  first  and  other  sons  of  T.  B.  in  tail  male.  R.  B.  died  in 
1816,  and  T.  B.  entered  into  possession  of  the  estates.  R.  B/s  widow 
took  out  probate  of  his  will,  and  received  general  assets  to  the  amount  of 
7500/.  T.  B.  died  in  1836.  Interest  on  the  sum  secured  to  G.  G.  was 
paid,  during  his  life,  by  the  agent  of  T.  B.,  and  of  his  son  R.  B.  the 
younger,  who  had  succeeded  under  the  settlement  of  1807  to  the  estates. 
A  part  of  the  sum  of  5000/.  was  raised  in  1844,  and  the  1500/.  secured  by 
the  settlement  of  1767,  as  portions  for  younger  children  paid  off,  but  the 
1500/.  secured  by  the  bonds  were  not  raised.  In  1846,  G.  G.  died. 
There  was  no  evidence  of  payment  of  interest  after  his  death.  In  1848 
the  children  of  G.  G.  filed  their  bill  against  R.  B.  the  younger,  R.  G.  (one 
of  their  brothers,  who  for  the  purposes  of  the  suit  had  taken  out  ad- 
ministration (/e  6onM  non  to  R.  B.  the  elder),  *.and  against  the  *1030 
possessor  of  the  term,  praying  that  the  money  secured  by  the  bonds 
might  be  satisfied  out  of  the  term,  &c.  An  inquiry  and  accounts  were 
directed,  and  a  report  made  and  confirmed  on  further  directions.  An  ap- 
peal was  then  brought  against  the  original  decree  and  this  decree  on  fur- 
ther directions  :  — 

Heldy  that  under  the  special  circumstances  existing  here  the  suit  was  main- 
tainable ;  that  though  the  personal  representative  of  R.  B.  the  elder  was 
primarily  answerable,  yet,  as  the  trustees  of  the  bond  debt  could  only 
sue  the  person  in  whom  the  term  was  now  vested,  as  that  person  must 
then  sue  R.  B.  the  younger  as  holder  of  the  estate  which  was  subject  to 
the  term,  and  as  R.  B.  the  younger,  besides  being  the  holder  of  that  estate, 
was  also  the  representative  of  T.  B  the  trustee  of  the  bond  debt  under 
the  settlement  of  1806,  a  Court  of  equity,  seeing  that  all  the  parties 
really  interested  were  before  it,  would  not,  especially  after  an  inquiry  and 
report,  dismiss  the  bill  for  matter  of  form,  and  thus  create  a  necessity  for 
such  a  multiplicity  of  needless  suits.  —  Burrowes  v.  Gore^  907. 

Held  also,  that  the  settlement  of  1806  created  a  trust  in  respect  of  the  bond 
debt ;  that  that  debt  was  not  within  the  words  of  the  settlement  of  1807  a 
debt  of  R.  B.,  then  **  due  and  owing,"  but  that  it  would  have  been  so  had 
the  trustees  performed  their  duty  by  entering  up  judgment  on  the  war- 
rants of  attorney,  and  that  their  neglect  in  this  respect  could  not  be  set 
up  as  a  defence  by  R.  B.  the  younger,  as  the  owner  of  the  estate,  he  him- 
self being  also  the  representative  of  the  surviving  trustee,  and,  as  such, 
bound  to  obtain  payment  of  the  money  secured  by  the  bond.  —  Id. 
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Per  Lord  St.  Leonards.  —  These  bonds  were  eqaitable  charges  on  the 
land.  —  Id. 

Held  (Lord  Wenslejdale  diss.),  that  the  Statute  of  Limitations,  8  &  4  Wm. 
4,  c.  27,  did  not  operate  as  a  bar  to  this  suit,  an  express  trust  of  a  charge 
upon  land  being  by  the  true  construction  of  that  statute  as  niuch  sared 
from  its  operation  as  an  express  trust  of  the  land  itself;  and  as  Robert 
Burrowes  the  younger  represented  his  father  (the  surviving  trustee  of  the 
bonds),  and  was  himself  the  owner  of  the  estate  out  of  the  term  in  which 
these  bonds  were  by  the  trusts  of  the  deed  of  1807  to  be  satisfied,  he 
was  at  once  the  hand  to  pay,  and  the  hand  to  receive,  and  he  therefore 
could  not  set  up  the  statute  as  his  defence  for  not  performing  the  trust 
—  Id. 

*  1081    Held  also,  that  the  right  of  these  cestuis  que  trust  did  not  arise  *till 

the  death  of  G.  6.  in  1846,  and  that  as  they  had  brought  their  suit 
within  two  years  afterwards,  the  8  &  4  Wm.  4,  c.  27,  did  not  in  ftct 
apply  to  them.  —  Burrowes  v.  Gore,  907. 

BRIBERY.    See  Parliament. 

CALLS.    See  Mine. 

CHARGE.  See  Covenant,  3.  Judgment.  Registration.  Trusts  and 
Trustees,  5. 

CHARITY.    See  Costs.    Mortmain  Act. 

1.  The  presumption  in  a  gift  of  lands  for  charitable  purposes,  is  that  they 
are  devoted  **  for,  ever "  to  the  purposes  of  the  charity,  and  that  no 
authority  to  sell  them  is  intended  ;  but  a  sale  of  such  lands  at  a  distant 
date,  with  long  acquiescence  in  such  sale,  and  no  account  of  the  origin 
of  the  charity,  may  give  rise  to  a  presumption  that  there  had  been  a 
power  enabling  the  holders  of  the  charity  lands  to  sell  them,  and  that 
the  sale  was  made  under  that  power.  —  St.  Mary  Magdalen  t.  The  Attor- 
ney-General, 189. 

2.  Charities  are  trusts,  and  are,  as  such,  within  the  operation  of  the  3  &  4 
Wm.  4,  c.  27.— /(/. 

8.  The  first  section  of  the  statute  extends  the  word  '*  person  "  to  a  class  of 
persons  as  well  as  to  individuals.  The  poor  of  a  parish  are  a  class  of 
persons  within  the  meaning  of  that  section.  —  Id. 

4.  Where  the  Attorney-General  having  no  independent  rights  of  his  ovn, 
stands  only  in  the  same  situation  as  those  who  are  entitled  to  the  benefit 
of  a  charity,  if  they  would  be  barred  by  lapse  of  time,  he  is  equally 
barred.  —  Id. 

6.  Lands  were  given  for  the  benefit  of  the  poor  of  two  parishes,  and  were 
placed  under  the  management  of  the  rectors  and  church-wardens,  who^ 
with  the  consent  of  the  vestries,  might  lease  them.  The  rectors, '&c 
executed  a  lease  of  them  for  ever  to  the  president  and  scholars  of  a  col- 
lege subject  to  a  fixed  rent  charge.  Above  sixty  years  afler  the  execu- 
tion of  this  lease  (the  fairness  of  which  at  the  time  of  its  execution  was 
not  impeached),  the  Attorney-General  filed  an  information  against  the 
lessees,  praying  that  it  might  be  cancelled  :  — 

Held,  that  the  real  plaintiffs  in  this  suit  were  the  poor  of  the  two  parishes  ,* 
that  they  were  in  the  situation  of  a  cestui  que  trust;  that  the  suit  by  inf(M^ 
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mation  of  the  Attorney-General  (who  had  no  independent  rights)  was  a 
suit  by  them ;  that  they  could  not  maintain  such  suit  unless  against 
their  trustees  except  within  twenty  years ;  that  this  was  not  such  a  suit, 
but  was  a  suit  against  purchasers  for  value,  and  therefore  that  it  was 
banred.  —  Id, 

*  6.  Where  a  testator  gives  for  charitable  purposes,  to  A.  the  whole  *  1032 
of  an  estate,  or  all  the  rents  of  an  estate,  apportioning  those  rents, 

so  as  to  exhaust  them,  among  charitable  objects,  any  increase  in  the  rents 
must  be  applied  to  the  same  charitable  purposes.  —  Beverley^  Mayor  of^ 
y.  The  Aitomey-General^  310. 

7.  Where  a  testator  gives  to  A.  an  estate  or  rents,  in  trust  to  make  cer- 
tain payments  to  charities,  and  speaks  of  an  overplus,  which  he  does  not 
specifically  bequeath,  if  there  should  be  an  increase  in  the  profits  of  the 
estate,  A.  will  be  entitled,  after  making  the  specified  payments,  to  take 
the  increase.  —  Id, 

8.  A  testator  in  1652  gave  an  estate,  which  he  calculated  to  produce  47/.  a 
year,  to  the  corporation  of  B.,  upon  trust  to  pay  certain  sums,  which  left 
a  residue  of  7/.  a  year.  He  made  no  specific  bequest  of  this  sum,  but, 
referring  to  charges  which  were  then  required  for  the  maintenance  of  the 
army,  he  directed  that  what  the  mayor  could  not  spare  out  of  the  over- 
plus should  be  deducted  out  of  the  payments  to  some  of  the  charitable 
objects  of  his  will.  These  charges  for  the  army  ceased,  and  an  increase 
took  place  in  the  income  from  the  property  bequeathed :  — 

Held^  reversing  the  decree  of  the  Court  below,  that  this  increase  belonged 
to  the  corporation  of  B.  —  Id. 
CHIEF  CLERK,  HIS  CERTIFICATE.    See  Auction. 
«  CHILD."    See  Will,  12. 
COAL  MINE.    See  Residue. 

COMPANY.    See  Contract,  2.    Equity.    Joint  Stock  Company. 
CONSENT.    See  Practice,  4,  6. 
CONTINGENT  REMAINDER.    See  Will,  12.  15. 
CONTRACT.    See  Bond,  Equity,  Joint  Stock  Company,  Mine. 

1.  A  letter  accepting  an  ofifer  to  purchase  an  estate  on  the  terms  stated  in 
an  advertisement,  added  a  sum  for  deposit  and  a  day  for  completing  the 
purchase ;  no  reply  was  given  to  this  letter :  —  Held  that  there  was  no 
complete  contract  on  which  to  sustain  a  bill  for  specific  performance.  — 
Honeyman  v.  MarrycUt,  112. 

2.  Prima  facie  all  corporate  bodies  are  bound  by  contracts  under  their 
common  seal ;  but  this  primd  facie  power  to  contract  cannot  be  insisted  on 
as  to  matters  where,  from  the  nature  of  the  corporate  body  or  the  object 
of  its  incorporation,  it  is  expressly  or  impliedly,  **  by  reasonable  infer- 
ence," prohibited  from  contracting.  A  contract  as  to  such  matters  is  tdlra 
vires.  —  Shrewsbury,  jrc.  Railway  Company  v.  North  Western  Railway 
Company,  113. 

*  8.  Where  a  contract  between  two  companies  proves  to  be  one  by   *  1038 
which  one  of  the  contracting  parties  will  gain  considerable  advan- 
tages, at  the  expense  of  the  other,  while  the  other  will  receive  no  corre- 
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sponding  benefit,  whether  guch  contract  is  or  not  legally  valid,  equity  will 
not  aid  in  enforcing  it  by  a  decree  for  specific  performance.  —  Id, 

4.  A  private  Act  of  Parliament  authorised  one  railway  company  to  accept 
a  lease  of  another  railway :  the  directors  of  the  first  company  then  en- 
tered into  an  agreement  with  the  directors  of  a  third  company,  the 
stipulations  of  which  were  to  be  performed  *'  during  the  continuance  " 
of  such  lease.  No  lease  within  the  provisions  of  the  Act  was  ever 
granted.  The  agreement  appeared  to  be,  if  legally  valid,  at  least  unfair 
to  the  shareholders  of  one  of  the  companies :  —  HMj  that  equity  would 
not  enforce  it  by  a  decree  for  specific  performance.  —  Id, 

5.  If  there  is  a  signed  paper,  signed  by  an  agent  duly  authorised  thereto, 
which  paper  though  agreeing  to  do  something,  leaves  the  subject  matter 
of  the  agreement  unexplained,  but  refers  to  another  paper  whioh  contains 
the  full  particulars  of  the  explanation,  the  two  may  be  connected  together, 
so  as  to  constitute  a  contract  valid  under  the  Statute  of  Frauds.  —  Ridg^ 
vsay  V.  Wharton^  298. 

6.  The  contract  so  constituted  by  the  act  of  A.'s  duly  authorised  agent  will 
be  binding  on  A.,  though  the  second  paper  may  have  been  sent  by  the 
agent  to  A.'s  solicitor,  to  put  it  into  form,  provided  that  the  agent  and  the 
person  with  whom  he  was  dealing,  agreed  that  it  should  be  sent  for  that 
purpose  ;  but  not  otherwise.  The  act  of  sending  such  a  paper  to  a  solici- 
tor to  have  the  matter  reduced  into  form,  affords  generally  eogent  evi- 
dence that  the  parties  do  not  intend  to  bind  themselves  till  it  is  reduced 
into  form.  —  Id, 

7.  Long  delay  may  prevent  a  party  to  an  agreement  from  calling  for  spe- 
cific performance  of  it.  —  Id. 

8.  What  are  circumstances  sufficient  to  establish  an  agent's  authority,  and 
a  contract  made  in  the  exercise  of  it  —  Id, 

9.  There  can  be  no  remedy  against  a  company  registered  under  the  7  &  8 
Vict.  c.  110,  on  any  contract,  in  which  a  director  of  the  company  was 
a  party,  and  in  which  he  was  interested,  unless  the  provisions  of  the  29th 
section  of  that  statute  have  been  strictly  observed.  —  Ernest  v.  NiehoUs^ 
401. 

10.  A  contract  by  the  directors  of  one  company  to  purchase  the  trade 

*  1084   of  another  company  is  not  binding,  unless  it  is  authorised  *by  the  deed 

of  settlement  of  each  company,  and  is  made  according  to  its  provisions. 
—  Id, 
11.  Where  the  law  has  declared  the  construction  of  a  contract,  a  Court  of 
equity  will  not  interfere  to  aid  either  of  the  parties  merely  on  the  ground 
of  their  own  or  their  agents'  dealings  under  it,  for  that  would  be  to  make  a 
new  contract,  which  can  only  be  done  by  mutual  consent,  by  persons 
properly  authorised  and  in  due  form ;  if  such  dealings  relate  to  a  contract 
with  an  incorporated  company,  the  new  contract,  like  the  old  one,  must 
be  under  seal.  —  Midland  Great  Western  Railway  (/r.)  v.  JoAfuon,  798. 

CORPORATION.     See  Charity,  6.    Equity. 

CORPUS  OF  THE  ESTATE.    See  Deficiency. 

COST-BOOK  PRINCIPLE.    See  Mine. 
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COSTS. 

1.  A  testator  deyised  lands  for  certain  charitable  purposes.  The  will  was 
disputed,  not  on  the  obscurity  of  its  terms,  but  on  the  question  whether 
the  devise  was  or  was  not  void  under  the  Mortmain  Act.  The  costs 
were  ordered  to.be  paid  out  of  the  estate.  —  PhUpott  v.  St,  George's  Hos- 
pital, 388. 

2.  In  a  dispute  between  two  joint  stock  companies  where  the  question  was 
as  to  the  power  of  the  directors  of  these  companies  to  make  a  contract  on 
behalf  of  their  respective  companies  each  company  was  ordered  to  pay  its 
own  costs.  —  Ernest  ▼.  Nicholls,  401. 

8.  A  rule  for  taxation  of  costs,  and  an  allocatur  thereon,  do  not  amount  to 
a  '<  rule  "  or  **  order ''  within  the  meaning  of  the  1  &  2  Vict.  c.  110,  §  18, 
so  as  to  be  capable  of  being  registered  as  a  judgment.  The  rule  abso- 
lute for  payment  of  the  costs  does  come  within  the  enactment  —  Shaw  t. 
Neale,  581. 

4.  An  indenture  was  executed  by  N.  to  R.,  at  that  time  N.'s  attorney,  to 
secure  what  was  then  due  to  R.,  and  also  future  advances.  This  inden- 
ture was  made  a  first  charge  on  N.'s  property.  S.,  who  had  previously 
been  N/s  attorney,  obtained  against  N.  a  rule  absolute  for  payment  of 
costs  found  due  on  the  Master's  allocatur;  he  registered  this  rule, and 
thus  became  a  second  encumbrancer.  R.  then  became  largely  N.'s  credi- 
tor for  costs  subsequently  incurred :  —  Held,  on  an  order  allowing  S.  to 
redeem  R.,  that  these  subsequent  costs  could  not  be  taken  into  the  ac- 
count  —  Id, 

5.  Where  a  judgment  of  the  Court  below  was  affirmed  on  appeal, 

the  House  (though  not  entirely  approving  of  the  conduct  of  *  the   *  1035 
respondent)  affirmed  it  with  costs,  they  being  a  legal  consequence, 
and  not  a  result  necessarily  affected  by  the  conduct  of  the  parties.  — 
Clarke  v.  HarL,  633. 

6.  As  to  when  the  order  of  the  House  is  neither  a  simple  affirmance  nor  a 
simple  reversal  of  the  judgment  of  the  Court  below.  —  See  note  to  Cooper 
V.  Slade,  798. 

COVENANT.    See  Bond.    Will,  9,  10. 

1.  Where  a  man  in  his  marriage  settlement  describes  himself  as  entitled  to 
an  expectant  estate  in  remainder  in  two  pieces  of  land,  and  covenants 
that  when  ^  such  remainder  "  shall  become  vested  in  possession,  he  will  con- 
vey it  to  the  uses  of  the  settlement,  if  he  should  become  possessed  of  either 
of  these  pieces  of  land  by  a  title  different  from  that  described  in  the  set- 
tlement, the  covenant  will  not  attach  upon  it :  Noel  v,  fiewley  (3  Sim. 
103),  doubted. —  Smith  v.  Osborne,  875. 

2.  Qucere.  Whether,  when  directors  have  entered  into  a  covenant  which  is 
void,  their  company  can  be  liable  for  acts  done  in  consequence  of  such 
covenant.  —  Ernest  v.  NichoUs,  401. 

A  lease  of  the  Opera  House  contained  covenants  on  the  part  of  the  lessee :  — 

First :  not  to  use  the  house  for  any  but  purposes  of  a  theatrical  kind,  and 

'^  to  use  his  best  endeavours  to  improve  "  the  house  for  that  purpose.    The 

house  was  closed  at  the  end  of  the  season  of  1852,  and  was  not  opened  at 

[791] 


*  1035  INDEX. 

all  duriDg  the  •following  year :  —  Heldf  that  this  was  not  a  breach  of  the 
covenant.  —  Croft  ▼.  Lundey^  672. 

Second :  not  to  grant  away,  assign,  dispose  of,  &c.  the  staUs  or  boxes  **  for 
any  longer  period  than  one  year  or  season."  On  the  2l8t  December, 
1851,  the  lessee  leased  certain  boxes  for  one  year,  to  commence  from 
March,  1852.  On  the  1st  August,  1852,  he  made  another  lease  of  the 
same  boxes  to  a  different  person,  with  this  habendum,  *'from  the  first 
February  now  next  ensuing,  or  from  such  subsequent  day  during  the  year, 
upon  which  the  theatre  shall  be  opened,  and  thenceforth  for  the  full 
term  of  one  year,  to  be  computed  from  that  day  " :  —  Held,  that  this  was 
not  a  breach  of  the  covenant.  —  Id, 

Third :  *<  not  to  charge  nor  encumber  the  theatre,  or  the  income  thereof,  or 

the  terms  hereby  granted,  by  mortgaging  the  same,  or  granting  any  rent 

charges  or  any  other  encumbrance  whatever."    The  lessee  was  greatly  in 

debt.     In  respect  of  his  debts  he  granted  warrants  of  attorney  (one  of 

which  was  to  secure  payment  of  bills  not  then  due,  and  anodier  provided 

*  1086    that  it  was  a  concurrent  security,  with  an  indenture  therein  recited,  *  that 

judgment  was  to  be  entered  up  when  the  grantee  thought  fit,  and  be 
registered),  and  judgments  were  signed  against  him  on  those  warrants 
of  attorney,  and  upon  Judge's  orders,  and  registered :  —  Hdd,  that  no 
breach  of  this  covenant  had  been  committed.  —  Id. 

4.  A  lessee  tenders  money  in  payment  of  rent  due,  and  requires  that  it  shall 
be  accepted  as  rent ;  the  lessor  refuses  so  to  accept  it,  but  says  that  he  will 
accept  it  as  compensation  for  past  occupation,  and  (each  party  still  con- 
tinuing to  assert  what  is  his  own  intention  on  the  matter)  takes  up  the 
money :  Qumre,  whether  this  amounts  to  a  waiver  of  a  previous  right  of 
re-entry  on  a  forfeiture  for  breach  of  covenant  ?  And  Quaere,  whether  a 
waiver  will  operate  upon  breaches  not  known  at  the  time  ?  —  Id, 

5.  Semble,  that  where  a  clause  of  re-entry  is  **  if  the  lessee  shall  make  default 
of  or  in  the  performance  of  all  or  any  of  the  other  covenants,'*  &c.  a  non- 
observance  of  negative  covenants  will  entitle  the  lessor  to  re-enter.  —  Id. 

DEFICIENCY.    See  Will,  11,  16. 

1.  A  testator  directed  his  brother  A.  B.  (whom  he  appointed  his  executor 
and  trustee)  to  get  in  his  estate  and  to  stand  possessed  of  the  produce 
thereof,  on  trust,  to  raise  thereout  and  invest  in  the  stocks  or  upon 
mortgage  such  a  sum  of  money  as  that,  when  invested,  the  dividends 
should  ^*  realize  the  clear  annual  income  or  sum  of  200/.,"  and  to  pay  to 
<*  my  wife  such  dividends,  interest,  or  annual  income,"  &c.  for  her  life  or 
widowhood.  On  her  death  or  second  marriage,  A.  B.  was  to  stand  pos- 
sessed **  of  the  said  principal  or  trust  money,  and  the  stocks  upon  which 
the  same  shall  be  invested,"  in  trust  for  himself  and  the  other  brothers 
and  sisters  of  the  testator.  And  as  to  the  readue,  "  after  raising  thereout 
the  money  sufficient  to  realize  the  annuity  for  my  said  wife,"  A.  B.  was 
to  stand  possessed  thereof  on  similar  trusts ;  provided  that  if  the  testator 
should  die  leaving  children,  the  trusts  for  his  brothers  and  sisters  were 
to  be  null,  and  the  children  wer«  to  take  the  whole.  The  estate  when 
got  in  and  invested  did  not  produce  2001.  a  year :  —  Held  (reversing  the 
decision  of  the  Court  below),  that  the  widow  was  not  entitled  to  have 
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the  deficiency  made  good  out  of  the  corpns  of  the  estate.  —  Baker  ▼. 
Baker,  616. 
2.  A  certain  portion  of  the  fund  itself  had,  under  the  order  of  the  Court 
below,  been  sold  to  make  good  the  deficiency :  the  House,  on  reversing 
the  order,  directed  the  widow  to  replace  that  portion.  —  Id. 

♦  DELAY.     See  Contract,  7.  *  1037 

DEPRECIATION  FUND.    See  Equity,  5. 

DETAINER.     See  Sheriff. 

DEVISAVIT  VEL  NON.    See  Practice,  2. 

DEVISEE.    See  Will.    Practice,  1. 

«  DIE  UNDER  TWENTY-ONE  and  WITHOUT  ISSUE."    See  Will,  8. 

DIRECTION.    See  Pleading,  2.    Practice,  8.    Sheriff,  5. 

DIRECTORS.     See  Contract,  2,  3,  9,  10. 

Quosre.  Whether  when  directors  have  entered  into  a  covenant  which  is 
void,  their  company  can  be  liable  for  acts  done  in  consequence  of  such 
covenant  ?    What  are  the  powers  of  directors  ?  —  Ernest  v.  NicholL%  401. 

EAT  SINE  DIE.     See  Practice,  10. 

ELECTIONS.     See  Parliament. 

EQUITY.    See  Contract,  4.    Practice. 

1.  Where  a  contract  between  two  companies  proves  to  be  one  by  which  one 
of  the  contracting  parties  will  gain  considerable  ^vantages  at  the  expense 
of  the  other,  while  the  other  will  receive  no  corresponding  benefit,  whether 
such  contract  is  or  not  legally  valid,  equity  will  not  aid  in  enforcing  it  by 
a  decree  for  specific  performance.  —  Shrewsbury^  ffc.  Railway  Company  v. 
North  Western  Railway^  118. 

2.  Long  delay  may  prevent  a  party  to  an  agreement  from  calling  for  a  spe- 
cific performance  of  it.  —  Ridgway  v.  Whartony  238. 

3.  Mistake  as  to  a  contract  is  a  ground  for  equitable  relief,  but  it  must  be  a 
mistake  in  fact,  not  in  law.  —  Midland  Great  Western  Railway  {Ir.)  v. 
Johnson,  798. 

4.  Mutual  mistake  as  to  its  construction  will  not  entitle  either  party  to  re- 
lief in  equity.  —  Id, 

5.  Where  the  law  has  declared  the  construction  of  a  contract,  a  Court  of 
equity  will  not  interfere  to  aid  either  of  the  parties  merely  on  the  ground 
of  their  own  or  their  agents'  dealing  under  it,  for  that  would  be  to  make  a 
new  contract,  which  can  only  be  done  by  mutual  consent,  by  persons 
properly  authorised,  and  in  due  form.  —  Id, 

6.  If  such  dealings  relate  to  a  contract  with  an  incorporated  company,  the 
new  contract,  like  the  old  one,  must  be  under  seal. —  Id, 

7.  A.  entered  into  a  contract,  under  seal,  with  an  incorporated  railway  com- 
pany to  do  the  haulage  work  of  the  company,  and  to  keep  in  repair  its  roll- 
ing stock.  He  was  likewise  to  make  new  rolling  stock,  and  out  of  the  pay- 
ments which  should  become  due  to  him,  a  depreciation  fund  of  five  per  cent, 
on  the  value  of  the  stock  as  ascertained  at  the  end  of  each  year, 

*  was  to  be  formed  ;  *'  and  if  the  stock  has  diminished  in  value  more  *1038 
than  the  allowed  depreciation  of  five  per  cent.,  the  contractor  to  pay 
the  difference  to  the  company ;  if  it  has  increased  in  value,  the  company  to 
pay  the  difference  to  the  contractor."  At  law,  it  was  held  that  the  fund  thus 
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formed  belonged  to  the  company.  The  contractor  did  not  impeach  this 
decision  at  law,  but  filed  a  cause  petition  in  equity,  claiming  to  have  this 
fund  allotted  to  him,  on  the  ground  that  while  the  contract  continued  in 
operation,  the  dealings  between  himself  and  the  company's  chief  engineer, 
whose  decision  "on  all  and  every  thing  connected  with  the  working  of  the 
contract,  and  the  sums  to  be  paid  or  deducted,"  was  to  be  binding,  with- 
out appeal,  on  both  parties,  had  made  monthly  and  annual  calculations, 
in  which  the  fund  was  treated  as  a  mere  guaranty  fund,  and  had  thereby 
induced  him  to  go  to  larger  expense  than  he  should  otherwise  have  in- 
curred, in  order  to  improve  the  rolling  stock  of  the  company :  —  Held^  that 
these  circumstances  did  not  establish  any  ground  for  equitable  relief  —  Id, 

ESTATE.     See  Will. 

ESTATE  TAIL.    See  Will,  12,  17. 

EVIDENCE. 

A  plaintiff  claimed  to  have  been  appointed  to  an  office  for  life.  For  the 
purpose  of  proving  disturbance  in  the  office,  he  gave  in  evidence  certain 
letters  of  the  defendant,  and  a  notice.  In  these  letters  and  notice  the 
office  was  described  as  being  held  only  during  pleasure :  —  HeUl^  that 
though  not  proof  of  the  truth  of  the  statements  contained  in  them,  they 
were  admissible  evidence  of  the  fact  that  such  statements  were  made,  and 
were  properly  lefl  to  the  consideration  of  the  jury  on  the  question  as  to 
what  had  in  fact  been  the  nature  of  the  appointment  —  M^Mahon  t.  Len* 
nardy  790. 

EXCHEQUER  LOAN  ACTS. 

1.  A  public  company  was  formed  to  erect  certain  works,  and  borrowed 
money  for  the  purpose,  giving  mortgages  to  secure  repayment,  with  in- 
terest. By  several  statutes  the  Exchequer  Loan  Commissioners  are 
authorised  to  advance  money  to  assist  in  completing  public  works,  and  to 
take  mortgages  on  the  works,  and  on  the  tolls,  profits,  &c.  of  such  works, 
and  priority  is  given  to  mortgages  given  to  the  commissioners  over  mort- 
gages made  to  private  individuals,  except  bond  fide  creditors  who  at  the 
time  of  the  advances  by  the  commissioners  are  entitled  to  repayment. 
One  of  these  statutes  (57  Geo.  8,  c.  34)  provides,  that  where  four  fifths 

in  value  of  the  creditors  shall  agree  in  writing  that  a  priority  over 

*  1039  their  claims  shall  be  given  *to  the  commissioners,  such  consent  shall 

be  binding  on  all  the  creditors.  The  creditors  of  this  company  en- 
tered into  an  agreement,  by  which  they  consented  to  give  the  commis- 
sioners' mortgage  priority  over  their  own  securities  **  in  manner  follow- 
ing " ;  in  the  £rst  place,  that  the  commissioners  should,  out  of  the  annual 
rates,  &c.  be  paid  interest ;  in  the  next,  that  they  should  then  be  paid 
interest ;  and  lastly,  that  the  surplus  should  be  applied  in  dischai^  of 
the  principal  sum  advanced  by  the  commissioners  until  that  principal  sum 
should  be  repaid,  in  preference  to  all  other  claims :  —  Held,  that  an  agree- 
ment giving  this  qualified  priority  to  the  commissioners  was  valid  under 
the  statute.  —  SoiUh  Eastern  Company  v.  Jortin^  425. 

2.  The  1  &  2  Wm.  4,  c.  24,  gave  the  commissioners,  in  case  of  default  of 
payment,  power  to  enter  and  sell.  The  5  &  6  Vict  c.  9,  enacted  thai 
the  property  sold  by  the  commissioners  should  be  held  freed  and  di»- 
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charged  from  all  claim  and  demand  of  the  mortgagors  or  of  persons 
claiming  under  them,  in  all  respects,  as  if  they  were  foreclosed,  "  provided 
that  nothing  herein  contained  shall  prejudice  the  rights  "  of  any  creditors 
**  in  respect  of  any  surplus  "  arising  on  the  sale :  —  Held,  that  under  these 
statutes  the  commissioners  had  a  legal  right  to  enter  and  sell ;  that  afler 
their  claim  for  interest  had  been  satisfied,  the  surplus  was  liable  for  the 
interest  due  to  the  other  creditors ;  but  that  this  liability  could  be  en- 
forced against  the  commissioners  only,  and  not  against  the  purchasers.  — 
Id, 

EXECUTED  AND  EXECUTORY  INTEREST.     See  Mix\e,  5. 

EXECUTOR.     See  Residue. 

FORFEITURE.     See  Covenant,  4,  5.    Mine. 

FOLKESTONE  HARBOUR.     See  Joint  Stock  Company,  7,  8. 

FRAUDS,  STATUTE  OF. 

If  there  is  a  signed  paper,  signed  by  an  agent  duly  authorised  thereto,  which 
paper,  though  agreeing  to  do  something,  leaves  the  subject  matter  of  the 
agreement  unexplained,  but  refers  to  another  paper  which  contains  the 
full  particulars  of  the  explanation,  the  two  may  be  connected  together,  so 
as  to  constitute  a  contract  valid  under  the  Statute  of  Frauds.  —  Ridgway 
y,  Wharton,  238. 

GENERAL  RULES  AND  ORDERS. 

General  Rules  and  Orders  of  July,  1851  (Ch.),  p.  556.  Nos.  49,  51,  of  Oc- 
tober, 1852  (Ch.),  p.  556.     No.  69  of  1858  (Com.  Law),  p.  798,  n. 

GUARANTY  FUND.    See  Equity,  7. 

♦  «  GROVE  DESERT."    See  Mine.  *  1040 

"HEIRS  OF  THE  BODY."    See  Will,  13. 

HUSBAND  AND  WIFE.    See  Practice,  6,  7. 

"  INCREASE."    See  Charity. 

INTEREST.    See  Practice,  10. 

"  ISSUE."    See  Will,  9,  10. 

INFLUENCE,  UNDUE.     See  Will. 

JOINT  STOCK  COMPANY.     See  Contract.    Equity  Practice,  8. 

1.  The  Irish  Statute  33  Geo.  2,  c.  14,  is  repealed,  so  far  as  joint  stock 
banks  in  Ireland  are  concerned,  by  the  imperial  Statute  6  Geo.  4,  c. 
42,.  though  the  former  is  not  mentioned  in  the  latter  statute,  the  proyisions 
of  the  two  statutes  being  entirely  incompatible  with  each  other.  —  G'Fla- 
herty  v.  McDowell,  142. 

2.  A  joint  stock  banking  company  in  Ireland  is  within  the  provisions  of 
the  8  &  9  Vict  c.  98.  —  Id, 

3.  There  can  be  no  remedy  against  a  company  registered  under  the  7  &  8 
Vict.  c.  110,  on  any  contract,  in  which  a  director  of  the  company  was  a 
party,  and  in  which  he  was  interested,  unless  the  provisions  of  the  29th 
section  of  that  statute  have  been  strictly  observed.  —  Ernest  v.  NichoUs, 
401. 

4.  A  contract  by  the  directors  of  one  company  to  purchase  the  trade  of  an- 
other company  is  not  binding,  unless  it  is  authorised  by  the  deed  of  settle- 
ment of  each  company,  and  is  made  according  to  its  provisions.  —  Id, 

5.  Qucere,  Whether,  when  directors  have  entered  into  a  covenant  which  is 
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void,  their  company  can  be  liable  for  acts  done  in  consequence  of  soeli 
covenant  ?  what  are  the  powew  of  directors  ?  —  Id. 

6.  Circumstances  under  which  each  company  was  directed  to  pay  its  own 
costs.  —  Id, 

7.  A  public  company  was  formed  to  erect  certain  works,  and  borrowed 
money  for  the  purpose,  giving  mortgages  to  secure  repayment^  with  inter- 
ests By  several  statutes  the  Exchequer  Loan  Commissioners  are  aathoi^ 
ised  to  advance  money  to  assist  in  completing  public  works,  and  to  take 
mortgages  on  the  works,  and  on  the  tolb,  profits,  &c.  of  such  works,  and 
priority  is  given  to  mortgages  given  to  the  commissioners  over  mortgages 
made  to  private  individuals,  except  bond  fide  creditors  who  at  the  time  of 
the  advances  by  the  commissioners  are  entitled  to  repayment  One  of 
these  statutes  (57  Geo.  3,  c.  84)  provides,  that  where  four  fiflhs  in  value 

of  the  creditors  shall  agree  in  writing  that  a  priority  over  their  claims 
*  1041    shall  be  given  to  the  commissioners,  such  consent  shall  *  be  binding  on 

all  the  creditors.  The  creditors  of  this  company  entered  into  an  agree- 
ment, by  which  they  consented  to  give  the  commissioners*  mortgage 
priority  over  their  own  securities  **  in  manner  following " :  in  the  fini 
place,  that  the  commissioners  should,  out  of  the  annual  rates,  &c.  be  paid 
interest;  in  the  next,  that  they  should  then  be  paid  interest ;  and,  lastly, 
that  the  surplus  should  be  applied  in  discharge  of  the  principal  sum  ad- 
vanced by  the  commissioners  until  that  principal  sum  should  be  repaid,  in 
preference  to  all  other  claims :  —  Held^  that  the  agreement  giving  this 
unqualified  priority  to  the  commissioners  was  valid  under  the  statute.  — 
SotUh  Eastern  RaUtoay  Company  v.  Jortin^  425. 

8.  The  1  &  2  Wm.  4,  c.  24,  gave  the  commissioners,  in  case  of  default  of 
payment,  power  to  enter  and  sell.  The  5  &  6  Vict  c.  9,  enacted  that  the 
property  sold  by  the  commissioners  should  be  held  freed  and  diaehaiged 
from  all  claim  and  demand  of  the  mortgagors  or  of  persons  churning  under 
them,  in  all  respects,  as  if  they  were  foreclosed,  ^*  provided  that  nothing 
herein  contained  shall  prejudice  the  rights  "  of  any  creditors  *^  in  respect 
of  any  surplus  "  arising  on  the  sale  :  —  Heldj  that  under  these  statutes  the 
commissioners  had  a  legal  right  to  enter  and  sell ;  that  afler  their  claim 
for  interest  had  been  satisfied,  the  surplus  was  liable  for  the  interest  dae 
to  the  other  creditors ;  but  that  this  liability  could  be  enforced  against  the 
commissioners  only,  and  not  against  the  purchasers.  —  Id. 

JUDGMENT,  ENTRY  OF.     See  Practice,  9. 

JUDGMENT.     See  Practicb,  Registration. 

A  lessee  covenanted  *<  Not  to  charge  nor  encumber  the  theatre,  or  the  income 
thereof,  or  the  terms  hereby  granted,  by  mortgaging  the  same  or  granting 
any  rent  charges  or  any  other  encumbrance  whatever."  The  lessee  was 
greatly  in  debt  In  respect  of  his  debts  he  granted  warrants  of  attorney, 
and  judgments  were  signed  against  him  on  those  warrants  of  attorney,  and 
upon  Judge's  orders :  —  Held,  that  no  breach  of  this  covenant  had  been 
committed.  —  Cro/t  v.  Lumley,  672. 

LAND,  CHARGE  ON.    See  Trust,  Will. 

LEASE.    See  Charity,  Contract,  Covenant. 

LEGACIES.     See  Will,  U,  16  18. 
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LIEN.    See  Attorney. 

LIMITATIONS,  STATUTE  OF.     See  Bond.     Charity.    Contract,  7. 
Trusts  and  Trustees.     Will. 

Charities  are  tmsta,  and  are  as  such  within  the  operation  of  the  *  S    *  1042 
&  4  Will.  4,  c  27.  —  Sl  Mary  Magdalen  College  v.  The  Attomei(' 
General,  189. 
The  first  section  of  the  statute  extends  the  word  "  person  "  to  a  class  of  per- 
sons as  well  as  to  individuals.     The  poor  of  a  parish  are  a  class  of  persons 
within  the  meaning  of  that  section.  —  Id. 
Where  the  Attorney-General  having  no  independent  rights  of  his  own, 
stands  only  in  the  same  situation  as  those  who  are  entitled  to  the  benefit 
of  a  charity,  if  they  would  be  barred  by  lapse  of  time,  he  is  equally  barred. 
-^Id. 
MARRIED  WOMAN.    See  Practice,  4,  5,  6,  7. 
MASTER,  THE.    See  Attorney,  3.    Practice,  9. 
MINE. 

1.  Power  in  coadventurers  to  forfeit  the  shares  of  one  of  their  number  for 
nonpayment  of  calls  is  not  necessarily  incident  to  a  mining  adventure 
conducted  on  the  cost- book  principle.  —  Clarke  v.  Hart,  633. 

2.  Where  such  a  power  exists  by  agreement  between  the  parties,  it  is  to  be 
treated  as  strictissimi  juria,  like  a  power  of  forfeiture  with  respect  to  an 
estate,  and  the  forms  to  be  observed  in  declaring  the  forfeitare  must  be 
strictly  followed.  —  Id. 

3.  Where  an  agreement  to  work  mines  on  the  cost-book  principle  has  been 
entered  into  by  several  persons,  the  written  statement  of  one  of  them 
(made  subsequently  to  the  date  of  the  agreement),  that  his  shares  are 
liable  to  forfeiture  on  nonpayment  of  calls,  will  not  afiect  his  rights  under 
the  agreement.  —  Id. 

4.  A.  B.  and  C,  in  November,  1848,  entered  into  an  agreement  to  work 
mines  on  the  cost-book  principle.  A.  did  not  pay  up  his  calls.  In  a  let- 
ter of  November,  1849,  to  his  coadventurers,  he  spoke  of  his  shares  as 
liable  to  forfeiture.  He  received  a  notice  of  a  meeting  of  the  coadven- 
turers, to  be  held  on  the  Sd  May,  1850,  to  declare  his  shares  forfeited. 
He  denied  the  right  to  forfeit  them.  The  meeting  was  held,  but  in- 
stead of  declaring  A.'s  shares  forfeited,  the  coadventurers  passed  a  reso- 
lution to  give  him  time  to  the  15th  May,  afler  which  it  was  declared  that 
if  the  calls  were  not  paid  up,  the  shares  would  be  treated  as  forfeited. 
The  calls  were  not  paid  on  the  day  named,  and  a  letter  was  afterwards 
written,  stating  that  the  shares  had  been  forfeited  on  the  31st  May  :  —  Held, 
that  even  if  there  had  been  a  right  of  forfeiture  necessarily  incident  to 
work  a  mine  on  the  cost-book  principle,  the  proper  steps  to  exercise  that 
right  had  not  been  taken,  and  that  the  shares  were  not  forfeited :  —  Held 
also,  that  what  was  done  on  the  31st  May,  1850,  did  not  operate  as  a  disso- 
lution of  the  partnership.  —  Id. 

*  5.  A.  had,  in  his  letter  of  November,  1849,  stated  that  his  shares   *  1043 
were  liable  to  forfeiture :  he  repeatedly  afterwards  denied  the  ex- 
istence of  such  liability.    In  May,  1850,  they  were  declared  forfeited.     A 
further  correspondence  ensued,  in  the  course  of  which  he  said  he  should 
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wait  to  enforce  his  rights  till  the  profits  of  the  mines  woald  paj  the 
law  charges.  In  August,  1853,  he  filed  his  bill  :-^Held,  that  these  circum- 
stances did  not  disentitle  him  to  relief  in  equity,  the  matter  in  which  he 
sought  relief  being  one  which  related  to  an  executed  and  not  an  execu- 
tory interest.  —  Id, 
Held  also,  that  the  judgment  of  the  Court  below  being  affirmed,  ought  to 
be  affirmed  with  costs,  they  being  a  legal  consequence,  not  a  result 
necessarily  affected  by  the  conduct  of  the  parties.  —  Id. 
(Fickard  v.  Sears,  6  A.  &  £.  469,  and  Freeman  v.  Cooke,  2  Ezch.  654, 
commented  on.) 

MISDIRECTION.    See  Fleading,  2.    Fuactice,  S.    Sheriff,  5. 

MISJOINDER.     See  Fleading,  2. 

MORTGAGEES.     See  Exchequer  Loan  Act,  Registration. 

MORTMAIN  ACT. 

1.  The  9  Geo.  2,  c.  36  (the  Mortmain  Act),  is  a  prohibitory,  not  a  penal 
statute.  —  Philpott  v.  St.  George's  Hospital,  338. 

2.  Frohibitory  statutes  must  not  be  interpreted  on  a  principle  of  tendency ; 
if  any  thing  done  is  substantially  that  which  is  prohibited,  the  thing 
done  is  void,  not  because  of  its  tendency,  but  because  it  is  within  the 
true  construction  of  the  statute  the  thing  prohibited.  —  Id. 

3.  B.  devised  to  S.  a  piece  of  land  in  N. ;  B.  then  declared  his  desire  to 
erect  and  endow  almshouses  in  N.,  and  he  empowered  his  trustees  ^  so  soon 
as  land  in  N.  shall  have  been  legally  dedicated  to  charitable  uses'*  by 
some  other  person,  within  twelve  months  afler  his  decease,  to  pay  to  the 
trustees  of  the  intended  charity  a  sum  of  60,000/.,  to  be  devoted  to  the 
purposes  of  the  charity,  but  not  to  be  applied  to  the  purchase  of  lands 
for  the  same  :  —  Held,  reversing  the  judgment  of  the  Court  below,  that 
this  bequest  was  not  void  under  the  Mortmain  Act  —  Id. 

NEGATIVE  COVENANT.    See  Covenant,  5. 
OATH. 

By  the  Statute  4  Anne,  c.  14  (Ir ),  the  person  appointed  to  the  office  of 
wcighmaster  in  the  market  of  a  town,  was  required  to  take  certain  oaths 

*  1044    provided  by  the  Statute  3  W.  &  M.  c.  2.    *  These  could  not  be  taken 

by  a  Roman  Catholic.  This  office  is  taken  to  be  included  in  *'  all  offices 
and  franchises"  mentioned  10  Geo.  4,  c.  7,  §  21,  and  therefore  the  oath 
prescribed  by  that  statute  is  to  be  taken  in  Bubstitution  for  the  oaths  pre- 
scribed by  the  earlier  statutes.  But  this  oath  must  be  taken  in  reference 
to  the  appointment  to  the  office,  and  the  having  taken  it  as  a  barrister 
previous  to  such  appointment  does  not  relieve  the  appointee  from  the 
necessity  of  proving  that  he  took  it  before  entering  upon  his  office.  — 
M^Mahon  v.  Lennard,  970. 

OFFICE.    See  Evidence.    Oath.    Pleading,  2.    Weighmaster. 

"  OR."     See  Will,  3. 

OFENING  BIDDINGS.    See  Auction. 

"  OTHER."     See  Will,  9,  10. 

OUTVOTER.    See  Farliament. 

«'  OVERFLUS."    See  Charity. 
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PARLIAMENT. 

1.  The  1 7  &  18  Vict  c.  102,  §  2,  declares  guilty  of  bribery  "  every  person 
who  shall,  directly  or  indirectly,  by  himself  or  by  any  other  person,  give 
or  agree  to  give,  or  promise  money,  &c.  to  any  voter,  in  order  to  induce 
any  voter  to  vote,  or  refrain  from  voting,  &c.,  or  shall  corruptly  do  any 
such  act  as  aforesaid,  on  account  of  any  voter  having  voted  or  refrained 
from  voting,**  &c.,  provided  that  this  shall  not  extend  to  money  paid  on 
account  of  legal  expenses  bondjide  incurred.  —  Cooper  v.  Slade,  746. 

An  election  was  about  to  take  place  at  C.  8.  was  one  of  the  candidates. 
In  the  committee  room  of  S.  the  question  was  discussed  whether  paying 
the  expense  of  bringing  up  outvoters  was  legaL  S.,  after  referring  to  a 
law  book,  said  that  it  was,  but  limited  it  to  the  payment  of  expenses  out 
of  pocket.  A  circular  had  been  previously  prepared  and  printed  request- 
ing out-voters  to  come  up  and  vote  for  S.  Upon  S.  making  this  declara- 
tion of  his  opinion,  a  clerk  to  an  agent  of  S.  (without  any  express  direc- 
tion from  S.  or  from  the  agent)  wrote  at  the  bottom  of  each  circular, 
**  Your  railway  expenses  will  be  paid."  A  voter  who  resided  at  11.  re- 
ceived one  of  these  circulars  with  this  added  note ;  he  came  to  C.  and 
voted  for  S.,  and  afterwards  received  the  sum  of  8^.,  the  expenses  to 
which  he  had  bond  fide  been  put  by  his  journey :  —  Held,  that  the  whole 
circular  must  be  treated  as  written  by  the  authority  of  S.,  that 
the  payment  was  forbidden  by  the  •  17  &  18  YicL  c.  102,  §  2,  •  1045 
and  that  for  the  purposes  of  that  statute  the  payment  must  be 
treated  as  "  corruptly  "  made.  —  Id. 

2.  A  letter  was  written  to  an  out-voter  requesting  him  to  come  to  a 
borough,  and  record  his  vote  for  S.  A  postscript  added,  ^  Your  railway 
expenses  will  be  paid."  The  voter  did  come  and  vote  as  requested :  his 
travelling  expenses  were  paid :  —  Held,  that  the  promise  and  payment 
constituted  only  one  act  of  bribery  within  §  2,  of  17  &  18  Vict.  c.  102, 
and  that  consequently  two  counts,  one  for  the  promise  to  pay,  and  one  for 
the  actual  payment,  could  not  be  supported.  —  Id, 

PARTNERSHIP.    See  Mine,  4. 

"  PARTY  "  TO  THE  PROCEEDINGS.     See  Auction. 
PENAL  AND  PROHIBITORY  STATUTES.    See  Mortmain  Act. 
"  PERSON."    See  Charity,  8. 

PLEADING.     See  Joint  Stock  Company,     Limitations,  Statute  of. 
Practice.    Parliament,  2. 

1.  A  petition  of  certain  persons  under  the  SS  Geo.  2,  c.  14  (Ir.),  on  behalf 
of  themselves  and  all  the  creditors  of  an  Irish  bank,  for  administration  of 
assets,  under  the  trusts  of  that  statute,  is  informal.  It  ought  to  be,  in  any 
case  where  it  can  be  maintained,  a  petition  on  behalf  of  all  the  creditors 
of  the  persons  constituting  the  bank,  the  provisions  of  that  statute  afford- 
ing a  remedy  not  exclusively  for  debts  owed  by  those  persons  in  respect 
of  the  bank,  but  for  their  debts  generally.  —  O* Flaherty  v.  McDowell,  142. 

2.  A  declaration  for  disturbance  in  an  office  contained  three  counts.  The 
first  and  third  were  in  case ;  the  second,  after  reciting  the  title  of  the 
plaintiff  to  the  office,  alleged  that  the  defendants  broke  and  entered  his 
dwelling-house,  and  seized  and  took  the  beams  and  scales,  &c.,  and  other- 
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wise  hindered  him  from  exercisiDg  his  said  office :  —  HM,  that  Uus 
not  a  misjoinder.  —  APMahon  y.  Lennardy  970. 
PRACTICE.    See  Costs.    Redeem,  Order  to. 

1.  A  bill  to  establish  a  will  against  an  heir  at  law  may  be  maintained  at 
the  suit  of  a  mere  legal  devisee  not  charged  with  any  dnty  or  trnsi  under 
the  will.  —  Colclough  v.  Boyse,  1. 

2.  In  a  bill  filed  by  an  heir  at  law  to  impeach  a  will  of  real  estate  as 
having  been  obtained  by  undue  influence  or  fraud,  the  Court  of  Chan- 
cery has  a  discretion  to  direct  an  issue  devisavU  vel  non,  or  merely  to 

*  1046    remove  obstacles  out  of  the  way  of  *the  heir  asserting  his  legal  title. 

This  House  will  not  interfere  with  the  exercise  of  that  discretion,  unless  it 
appears  that  injustice  has  been  or  is  likely  to  be  its  consequence.  —  Boyse 
V.  RoHsborougkf  2. 

3.  Whether  in  a  trial  at  law  ordered  by  the  Court  of  Equity,  there  has  cr 
has  not  been  misdirection,  equity  is  not  bound  by  one  verdict,  but  for  its 
better  satisfaction  may  direct  a  new  trial.  —  Id, 

4.  Qucere.  Whether  a  coitsent  to  a  particular  form  of  order  can  be  given  faj 
a  married  woman  ?  —  Id. 

6.  Though  during  her  husband's  life  and  after  his  death  she  acted  upon 
that  order,  she  was  allowed  to  make  it  one  of  the  grounds  of  appeal  to  this 
House.  —  Id. 

6.  A  suit  was  instituted  against  a  married  woman  and  her  husband  in 
respect  of  property  devised  to  her.  After  a  decree,  which  among  other 
things  directed  an  account,  the  Master  reported  a  sum  as  due  from  both. 
An  order  was  made  on  the  widow  to  pay  this  sum  into  Court  within  a 
limited  time.  This  sum  was  composed  of  rents  received  from  the  property 
in  dispute  before,  and  during,  the  marriage,  and  after  the  death  of  the 
husband.  —  Id, 

7.  Qu<Bre,  Whether  such  an  order  could  be,  under  such  circumstances, 
valid  V  —  Id. 

8.  A  petition  of  certain  persons  under  the  83  Geo.  2,  c.  14  (Ir.),  on  behalf 
of  themselves  and  all  the  creditors  of  an  Irish  bank,  for  administration  of 
assets,  under  the  trusts  of  that  statute,  is  informal.  —  O'Fkdteiiy  v. 
McDowell,  142. 

(Fawcett  v,  Ilodges,  S  Ir.  Eq.  Rep.  232,  overruled;  Hayden  r.  Carroll, 
3  Ridg.  Pari.  Cas.  646,  questioned.  —  Id,) 

9.  A  disallowance  of  the  Master  of  a  claim  made  under  the  Winding-up 
Acts  is  the  subject  of  an  appeal.  —  Ernest  v.  NickoUs^  401. 

10.  A  declaration  contained  two  breaches.  The  defendant  pleaded  not 
guilty  on  the  first  breach,  which  involved  the  whole  cause  of  action.  The 
finding  was  for  the  plaintiff,  and  the  damages  were  assessed  thereon, 
and  judgment  was  entered  up  on  that  finding.  On  the  second  breach 
there  was  a  finding  of  not  guilty.  No  entry  of  eat  sine  die  was  made  on 
this  finding :  —  Held,  that  there  should  have  been  such  an  entry ;  but  that 
this  House  had  power  to  amend  the  record,  by  directing  such  an  entry  to 
be  made.  —  Hooper  v.  Lane,  448. 

11.  Qucere.  Whether  where  a  judgment  of  the  Court  below  is  affirmed 
*  1047   on  error,  and  interest  b  asked  for  under  the  3  &  4  Wm.  4,  *  c.  42,  this 
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House  need  make  the  order  for  interest,  or  may  leave  the  party  to  apply 
for  it  in  the  Court  below.  —  Id, 

12.  In  a  case  in  which  the  question  arose  under  a  will  whether  a  deficiency 
of  a  sum  to  realize  an  income  was  to  be  made  good  out  of  the  corpus  of 
the  estate,  a  portion  of  the  fund  itself  had,  under  the  order  of  the  Court 
below,  been  sold  to  make  good  the  deficiency ;  the  House  on  reversing 
the  order,  directed  the  widow  to  replace  that  portion.  —  Baker  v.  Bakery 
616.  . 

13.  Certain  parties  held  different  characters,  and  a  suit  was  instituted 
against  them,  not  quite  in  regular  form,  but  they  were  all  before  the 
Court ;  an  order  had  been  made,  directing  an  inquiry  and  report,  and  the 
inquiry  had  taken  place,  and  the  report  had  been  made ;  and  the  report 
was  confirmed  on  further  directions.  An  appeal  was  then  brought :  — 
Heldf  that  a  Court  of  equity,  seeing  that  all  the  parties  really  interested 
were  before  it,  would  not,  especially  after  an  inquiry  and  report,  dismiss 
the  bill  for  matter  of  form.  —  Burrowes  v.  GorCy  907. 

PRIORITY.     See  Exchequer  Loan  Acts,  Judgment. 

PRIVATE  CONTRACT.    See  Auction. 

PROHIBITORY  ACTS.    See  Mortmain. 

PURCHASER.    See  Auction,  5. 

RECOVERY.     See  Will. 

REDEEM,  ORDER  TO. 

An  indenture  was  executed  by  N.  to  R.,  at  that  time  N.'s  attorney,  to  secure 
what  was  then  due  to  R.,  and  also  future  advances.  This  indenture  was 
made  a  first  charge  on  N.'s  property.  S.,  who  had  previously  been  N.*fl 
attorney,  obtained  against  N.  a  rule  absolute  for  payment  of  costs  found 
due  on  the  Master's  allocatur ;  he  registered  this  rule,  and  thus  became  a 
second  encumbrancer.  R.  then  became  largely  N.'s  creditor  for  costs  sub- 
sequently incurred :  —  Heldy  on  an  order  allowing  S.  to  redeem  R.,  that 
these  subsequent  costs  could  not  be  taken  into  the  account.  —  Shaw  v. 
NeaUy  581. 

RE-ENTRY.    See  Covenant. 

REGISTRATION.     See  Costs,  Judgment. 

Under  the  2  &  S  Vict  c.  1 1,  if  A.  has  a  judgment  registered  under  the  1 
&  2  Vict.  c.  110,  such  registration  will  protect  him  against  all  who  become 
mortgagees  or  purchasers  during  the  currency  of  the  five  years, 
and  such  protection  will  continue  *  as  to  them  under  a  re-registra-  *  1048 
tion,  even  though  he  should  have  omitted  to  re-register  within  five 
years ;  but  as  to  persons  becoming  mortgagees  or  purchasers  between  the 
period  when  his  first  registration  ceased  and  when  his  re-registration  be- 
gan, he  will  not  be  protected,  but  they  will  have  priority  over  him. 
(Beavan  v.  Lord  Oxford,  6  De  6.,  M.  &  6.  492,  approved).  —  Shavo  v. 
Nealty  581. 

REMOTENESS.    See  Will,  17. 

RESIDUE. 

1.  A  person  having  a  charge  for  life  on  residue,  has,  to  the  extent  of  that 
chaxge,  the  rights  of  a  residuary  legatee,  and  is  entitled  to  have  the  resi- 
due ascertained  and  secured  within,  if  possible,  one  year  after  the  death 
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of  the  testator.  It  is  the  duty  of  the  execator  to  do  all  in  his  power  to 
effect  that  object.  —  Wightwick  v.  Lord^  217. 
2.  In  a  case  in  which  the  will  gave  no  specific  directions  as  to  the  payment 
of  debts,  the  executor,  who  was  also  the  ultimate  residual/  legatee,  hav- 
ing taken  on  himself  (afler  the  trustees  named  in  the  will  had  renounced), 
to  administer  the  estate,  did  not  ascertain  and  secure  ihe  rendue  at  the 
end  of  the  year,  but  worked  part  of  the  property  (a  coal  mine)  to  a 
profit  for  several  years,  when  it  ceased  to  be  of  any  value..  On  a  Inll, 
at  the  suit  of  the  person  having  the  charge  on  the  residue,  praying  that 
the  will  might  be  established  and  accounts  taken :  —  Held  (affirming  a 
decretal  order  of  the  Lords  Justices),  that  the  executor  was  not,  after 
assuming  to  act  as  a  trustee,  entitled  to  postpone  the  sale  of  the  prop- 
erty to  the  prejudice  of  the  person  having  the  charge  on  the  residne ; 
that,  having  postponed  it,  he  was  chargeable  with  the  value  of  the  mine 
at  the  end  of  a  year  from  the  testator*8  death,  with  interest  thereon, 
and  that  the  value  must  be  calculated  as  constituted  of  the  aggregate  of 
the  annual  profits  derived  from  the  mine  in  alt  the  subsequent  years,  till 
it  became  unproductive,  such  annual  profits  to  be  treated  as  deferred  pay- 
ments. —  Id. 

RULE.    See  Costs,  S. 

SALE.    See  Auction,  Charities. 

1.  The  presumption  in  a  gift  of  land  for  charitable  purposes,  is  that  they  are 
devoted  ^*  for  ever  "  to  the  purposes  of  the  charity,  and  that  no  authority 
to  sell  them  is  intended  ;  but  &  sale  of  such  lands  at  a  distant  date  with 
long  acquiescence  in  such  sale,  and  no  account  of  the  origin  of  the  char- 
ity, may  give  rise  to  a  presumption  that  there  had  been  a  power  enabling 

*  1049  the  holders  of  the  charity  lands  to  sell  them,  and  that  the  sale  was  *  made 

under  that  power.  —  Si,  Mary  Magdalen  v.  The  Attorney-General,  189. 

2.  Qucsre.  Whether  under  an  order  of  the  Court  of  Chancery  a  sale  by  auc- 
tion and  a  sale  on  sealed  tenders  can  be  considered  identical  ?  —  Bariaw  ▼. 
Osborne,  556. 

8.  On  a  sale  of  property  (under  an  order  of  the  Court  of  Chancery)  by  pri- 
vate contract,  the  practice  of  opening  biddings  is  inapplicable.  —  Id. 
SETTLEMENT.    See  Bond,  Covenant. 
SHARE.    See  Mine. 
SHERIFF. 

1.  Although  the  sheriff  is  an  agent  for  those  who  put  writs  into  his  hands  to 
execute,  he  is  also  a  public  functionary,  having,  at  the  same  time,  duties 
to  perform  towards  those  against  whom  such  writs  are  directed.  —  Hooper 
V.  Lane,  443. 

2.  If  the  sheriff  having  two  writs  in  his  hands,  one  valid,  the  other  invalid, 
arrests  on  both  at  the  same  time,  he  may  rely  on  the  valid  writ,  and 
treat  as  detainers  any  number  of  valid  writs  which  he  may  then  have,  or 
which  may  afterwards  come  to  his  hands.  —  Id, 

S.  But  if,  having  two  such  writs,  he  arrests  on  the  invalid  writ  alone,  lie 
cannot  afterwards  justify  the  arrest  by  the  good  writ —  Id» 

4.  Nor  can  he  while  a  person  is  unlawfully  in  his  custody,  by  virtue  of  an 
arrest  on  an  invalid  writ,  arrest  that  person  on  a  good  writ.    To  permit 
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Him  to  do  so  would  be  to  allow  him  to  take  advantage  of  his  own  wrong. 

5.  H.,  a  sherifT,  had  in  his  office  a  valid  writ  against  B.,  at  the  suit  of  one 
L.,  but  had  not  himself  granted  any  warrant  upon  it.  H.  had  also  in  his 
hands  a  writ  against  B.,  at  the  suit  of  A.,  which  was  invalid  for  want  of 
signature  by  the  proper  officer  of  the  Exchequer,  the  Court  out  of  which 
it  issued.  H.  had  granted  a  warrant  on  this  writ,  and  H/s  bailiff  arrested 
B.  upon  it.  B.  went  before  a  Judge,  claiming  to  be  discharged.  The 
bailiff  opposed  this  application,  and,  having  obtained  a  warrant  on  L.'s 
writ,  also  claimed  to  detain  B.  on  that  writ  The  Judge  discharged 
B.,  who  then  left  the  country.  In  an  action  by  L.  against  H.  for  neglect, 
the  Judge  told  the  jury  that  it  was  a  question  of  fact  whether  H.  had 
been  guilty  of  culpable  neglect  in  arresting  upon  A.'s  invalid  writ ;  and 
that  if  H.  knew,  or  by  reasonable  care  might  have  discovered,  that 
*  A.'s  writ  was  void,  it  was  culpable  negligence :  —  Heldy  affirming  *  1050 
the  judgment  of  the  Court  below,  that  this  direction  was  right.  ^- 
Hooper  v.  Lane^  443. 

SOLICITOR.    See  Attorney. 

STATUTE. 

1.  An  affirmative  statute,  giving  a  new  right,  does  not  of  itself  and  neces- 
sarily destroy  a  previously  existing  right,  created  by  another  statute  to 
which  it  does  not  refer ;  but  will  do  so,  if  it  appears  to  have  been  the  in- 
tention of  the  Legislature  that  the  two  rights  should  not  exist  together. 
—  (/Flaherty  v.  M'DotoeU,  142.    * 

2.  The  Irish  Statute  33  Geo.  2,  c.  14,  is  repealed,  so  far  as  joint  stock  banks 
in  Ireland  are  concerned,  by  the  Imperial  Statute  6  Geo.  4,  c.  42,  though 
the  former  is  not  mentioned  in  the  latter  statute,  the  provisions  of  the  two 
statutes  being  entirely  incompatible  with  each  other.  —  Id, 

STATUTES. 

1  Hen.  4,  c.  13.     970. 
4  Hen.  4,  c.  20.     970. 
3  Hen.  7,  c.  10.     798,  n. 
10  Hen.  7,  c.  22.     970. 

3  W  &  M.  c.  2.     970. 

4  Anne,  c.  14  (Ir.).     970. 
25  Geo.  2,  c  15  (Ir.).     970. 
83  Geo.  2,  c.  14  (Ir.).     142. 
27  Geo.  3,  c.  41  (Ir.),     970. 
47  Geo.  3,  c.  2.    425. 

57  Geo.  3,  c.  34.    425. 
10  Geo.  4,  c.  7.     970. 

1  &  2  Wm.  4,  c.  26.    425. 

3  &  4  Wm.  4,  c.  27.     189,  909. 

2  &  3  Vict  c.  11.     581. 

5  &  6  Vict  c.  9.     425. 

7  &  8  Vict  c.  110.    401,  581. 

8  &  9  Vict  c.  98.     142. 
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15  &  16  Vict  c,  80.     556. 

17  &  18  Vict  c.  102.     747. 
«  SUCH  ISSUE."    See  Will,  9, 10. 
«  SURVIVING  ISSUE."    See  Will,  9,  10. 
TENDER. 

A  lessee  tenders  money  in  payment  of  rent  due,  and  requires  that  it 

*  1051   shall  be  accepted  as  rent ;  the  lessor  refuses  so  to  accept  *it,  but  says 

that  he  will  accept  it  as  compensation  for  past  occupation,  and  (each 
party  still  continuing  to  assert  what  is  his  own  intention  on  the  matter} 
takes  up  the  money.  Qwxre^  whether  this  amounts  to  a  waiver  of  a  pre- 
vious right  of  re-entry  on  a  forfeiture  for  breach  of  covenant  —  Croft  v. 
Lundey,  672. 

TERM.    See  Bond,  Will,  17. 

THEATRE.    See  Covenant. 

A  lease  of  the  Opera  House  contained  a  covenant  on  the  part  of  the  lessee 
not  to  use  the  house  for  any  but  purposes  of  a  theatrical  kind,  and  *'  to  use 
his  best  endeavours  to  improve  **  the  house  for  that  purpose.  The  house 
was  closed  at  the  end  of  the  season  of  1852,  and  was  not  opened  at  all  dur- 
ing the  following  year :  —  Held,  that  this  was  not  a  breach  of  the  cove- 
nant, for  that  the  covenant  referred  to  improvements  in  the  house  itself, 
and  did  not  bind  the  lessee  to  keep  it  open  at  a  loss.  —  Croft  v.  Lumley, 
672. 

TRUSTS  AND  TRUSTEES.    See  Bond,  Charities,  Will. 

1.  Charities  are  trusts,  and  are,  as  such,  within  the  operation  of  the  8  &  4 
Wm.  4,  c.  27.  —  St.  Mary  Magdalen  v.  The  Attorney-General^  189. 

2.  The  first  section  of  the  statute  extends  the  word  *'  person  "  to  a  class  of 
persons  as  well  as  to  individuals.  The  poor  of  a  parish  are  a  class  of  per- 
sons within  the  meaning  of  that  section.  —  Id 

8.  Where  the  Attorney-General  having  no  independent  rights  of  his  own 
stands  only  in  the  same  situation  as  those  who  are  entitled  to  the  benefit 
of  a  charity,  if  they  would  be  barred  by  lapse  of  time,  he  is  equally 
barred.  —  Id. 

4.  Lands  were  given  for  the  benefit  of  the  poor  of  two  parishes,  and  were 
placed  under  the  mane^ement  of  the  rectors  and  church-wardens,  who, 
with  the  consent  of  the  vestries,  might  lease  them.  The  rectors,  &c.  exe- 
cuted a  lease  of  them  for  ever  to  the  president  and  scholars  of  a  college  sub- 
ject to  a  fixed  rent  charge.  Above  sixty  years  after  the  execution  of  this 
lease  (the  fairness  of  which  at  the  time  of  its  execution  was  not  im- 
peached), the  Attorney-General  filed  an  information  against  the  lessees, 
praying  that  it  might  be  cancelled  :  —  Held^  that  the  real  plaintiffs  in  this 
suit  were  the  poor  of  the  two  parishes ;  that  they  were  in  the  situation  of 
a  cestuis  que  trust,  that  the  suit  by  information  of  the  Attorney-General 

(who  had  no  independent  rights),  was  a  suit  by  them  ;  that  they  could 

*  1052   not  maintain  such  suit  (unless  against  their  trustees),  except  *  within 

twenty  years ;  that  this  was  not  such  a  suit,  but  was  a  suit  against  pur- 
chasers for  value,  and  therefore  that  it  was  barred.  —  St»  Mary  Magdalen 
V.  The  Attorney- General,  189. 

5.  An  express  trust  of  a  chaige  upon  land  is,  by  the  true  construction  of  the 
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Statate  of  Limitations,  3  &  4  Wm.  4,  c.  27,  as  much  saved  from  its  opera- 
tion as  an  express  trust  of  the  land  itself.  —  Burrowea,  v.  Gore,  907. 

UNDUE  INFLUENCE.    See  Will. 

WAIVER    See  Covenant,  Tender. 

WEIGHMASTER  IN  A  MARKET.    See  Oath,  Pleading,  Evidence. 

1.  The  office  of  weighmaster  in  a  market  town  in  Ireland  is  a  freehold 
office.  The  appointment  to  it  ought  to  be  for  life.  —  M*Mahon  y.  Len- 
nard,  970. 

2.  It  is  not  necessary,  in  an  action  by  the  weighmaster  for  disturbance  in 
his  office,  to  show  a  formal  appointment  to  it  by  deed.  His  having  acted 
in  the  office  for  several  years  is  sufficient.  —  Id. 

3.  The  office  of  weighmaster,  mentioned  in  the  Act  4  Anne,  c.  14,  is  not  the 
same  as  that  of  weigher,  mentioned  in  the  Acts  of  1  Hen.  4,  c.  IS,  and 
4  Hen.  4,  c.  20  (introduced  into  Ireland  by  the  10  Hen.  7,  c.  22).  The 
Statute  of  Anne  refers  only  to  a  weighmaster  appointed  to  regulate  the 
dealings  between  individuals  in  an  open  market ;  the  Statutes  of  Hen. 
4,  apply  to  weighers  of  goods  appointed  to  take  customs  thereon  for  the 
Crown,  and  therefore  the  provisions  of  the  Statutes  of  Hen.  4,  that  such 
office  should  not  be  for  life,  but  only  for  pleasure,  did  not  apply  to  the 
weighmaster  under  the  Statute  of  Anne.  —  Id, 

WIFE.    See  Practice,  4,  5,  6,  7. 

WILL,    See  Charity,  Costs,  Deficiency,  Practice,  Residue. 

1.  Undue  influence  may  exist  in  the  form  of  bad  companionship  and  bad 
example,  and  yet  not  be  sufficient  to  invalidate  a  will  made  under  its 
operation.  To  be  within  the  meaning  of  the  rule  of  law,  so  as.  to  pro- 
duce that  effect,  it  must  be  an  influence  exercised  by  coercion  or  by 
fraud.  But  actual  violence  is  not  necessary  to  constitute  coercion.  Im- 
aginary terrors  may  be  sufficient  for  that  purpose. — Boyse  v.  Ross- 
borough,  2. 

2.  In  order  to  set  aside  a  will  of  a  person  of  sound  mind,  it  must  *  be   *  1053 
shown  that  the  circumstances  under  which  it  was  executed  are  in- 
consistent with  any  hypothesis  but  that  of  undue  influence,  which  cannot 
be  presumed,  but  must  be  shown  to  have  been  exercised,  and  exercised 
in  relation  to  the  will  itself,  and  not  merely  to  other  transactions.  —  Id, 

3.  A  testator  who  was  possessed  of  two  estates,  S.  and  H.,  devised  them  to 
trustees,  to  pay  debts,  legacies,  and  annuities,  "  and  subject  to  the  trusts 
aforesaid,  all  the  said  premises  hereinbefore  devised  shall  be  in  trust  for 
my  grandson  Robert  W.  and  the  heirs  of  his  body ;  but  in  case  he  shall 
die  under  the  age  of  twenty-one  years,  and  without  issue,  my  estate 
at  H.  (subject  to  the  trusts  hereinbefore  respectively  declared)  shall  be 
in  trust  for  my  granddaughter  Ann  W.  and  the  heirs  of  her  body ;  but 
in  case  she  shall  die  under  the  age  of  twenty-one  years,  and  without  issue^ 
the  last-mentioned  premises  shall  be  upon  such  and  the  same  trusts  as 
are  hereinafter  declared  concerning  my  estate  at  S.  And  I  declare  and 
direct,  that  if  my  said  grandson,  Robert  W.,  shall  die  under  the  age  of 
twenty-one  and  without  issue,''  the  trustees  were  to  stand  seised  of  S. 
on  trust,  to  pay  the  rents  and  profits  to  the  use  of  the  testator's  son 
Richard  W.,  and  his  wife,  for  life,  "  and  subject  to  the  trusts  hereinbefore 
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15  &  16  Vict  c,  80.     566. 

17&18  Vict.45.  102.     747. 
"  SUCH  ISSUE."    See  Will,  9,  10. 
"  SURVIVING  ISSUE."    See  Will,  9,  10. 
TENDER. 

A  lessee  tenders  monej  in  paTment  of  rent  dne,  and  requires  that  it 

*  1051   shall  be  accepted  as  rent ;  the  lessor  refuses  so  to  accept  *it,  but  sajs 

that  he  will  accept  it  as  compensaUon  for  past  occupaticHi,  and  (each 
party  still  continuing  to  assert  what  is  his  own  intention  on  the  matter) 
takes  up  the  money.  Qucere^  whether  this  amounts  to  a  wairer  of  a  pre- 
vious right  of  re-entry  on  a  forfeiture  for  breach  of  covenant.  —  Croft  t. 
Lundey,  672. 

TERM.    See  Bond,  Will,  1 7. 

THEATRE.    See  Covenant. 

A  lease  of  the  Opera  House  contained  a  covenant  on  the  part  of  the  leasee 
not  to  use  the  house  for  any  but  purposes  of  a  theatrical  kind,  and  "  to  use 
his  best  endeavours  to  improve  "  the  house  for  that  purpose.  The  house 
was  closed  at  the  end  of  the  season  of  1852,  and  was  not  opened  at  all  dur- 
ing the  following  year :  —  Held,  that  this  was  not  a  breach  of  the  cove- 
nant, for  that  the  covenant  referred  to  improvements  in  the  house  itself) 
and  did  not  bind  the  lessee  to  keep  it  open  at  a  loss.  —  Croft  v.  Lundeyy 
672. 

TRUSTS  AND  TRUSTEES.    See  Bond,  Charities,  Will. 

1.  Charities  are  trusts,  and  are,  as  such,  within  the  operation  of  the  3  &  4 
Wm.  4,  c.  27.  —  St,  Mary  Magdalen  v.  The  AUomey-General,  189. 

2.  The  first  section  of  the  statute  extends  the  word  *<  person  "  to  a  class  of 
persons  as  well  as  to  individuals.  The  poor  of  a  parish  are  a  class  of  per- 
sons within  the  meaning  of  that  section.  —  Id, 

S.  Where  the  Attorney-General  having  no  independent  rights  of  his  own 
stands  only  in  the  same  situation  as  those  who  are  entitled  to  the  benefit 
of  a  charity,  if  they  would  be  barred  by  lapse  of  time,  he  is  equally 
barred.  —  Id, 

4.  Lands  were  given  for  the  benefit  of  the  poor  of  two  parishes,  and  were 
placed  under  the  mane^ement  of  the  rectors  and  church-wardens,  who, 
with  the  consent  of  the  vestries,  might  lease  them.  The  rectors,  &c.  exe- 
cuted a  lease  of  them  for  ever  to  the  president  and  scholars  of  a  college  sub- 
ject to  a  fixed  rent  charge.  Above  sixty  years  after  the  execution  of  this 
lease  (the  fairness  of  which  at  the  time  of  its  execution  was  not  im- 
peached), the  Attorney-General  filed  an  information  against  the  lessees, 
praying  that  it  might  be  cancelled  :  —  Held,  that  the  real  plaintiffs  in  thb 
suit  were  the  poor  of  the  two  parishes ;  that  they  were  in  the  situation  of 
a  cestuis  que  trust,  that  the  suit  by  information  of  the  Attorney-General 

(who  had  no  independent  rights),  was  a  suit  by  them  ;  that  they  coold 

*  1052   not  maintain  such  suit  (unless  against  their  trustees),  except  *  within 

twenty  years ;  that  this  was  not  such  a  suit,  but  was  a  suit  against  pur- 
chasers for  value,  and  therefore  that  it  waff  barred.  —  St,  Mary  Magdalen 
V.  The  Attorney-General,  189. 

5.  An  express  trust  of  a  charge  upon  land  is,  by  the  true  construction  of  the 

[  804  ] 


INDEX.  •loss 

Statute  of  Limitations,  3  &  4  Wm.  4,  c.  27,  as  mucb  saved  from  its  opera- 
tion as  an  express  trust  of  the  land  itself.  —  Bwrovoes,  y.  Gore,  907. 

UNDUE  INFLUENCE.    See  Will. 

WAIVER.    See  Covenant,  Tender. 

WEIGHMASTER  IN  A  MARKET.    See  Oath,  Pleading,  Evidence. 

1.  The  office  of  weighmaster  in  a  market  town  in  Ireland  is  a  freehold 
office.  The  appointment  to  it  ought  to  be  for  life.  —  AFMahon  v.  Len- 
nardy  970. 

2.  It  is  not  necessary,  in  an  action  by  the  weighmaster  for  disturbance  in 
his  office,  to  show  a  formal  appointment  to  it  by  deed.  His  having  acted 
in  the  office  for  several  years  is  sufficient.  —  Id. 

3.  The  office  of  weighmaster,  mentioned  in  the  Act  4  Anne,  c.  14,  is  not  the 
same  as  that  of  weigher,  mentioned  in  the  Acts  of  1  Hen.  4,  c.  18,  and 
4  Hen.  4,  c.  20  (introduced  into  Ireland  by  the  10  Hen.  7,  c.  22).  The 
Statute  of  Anne  refers  only  to  a  weighmaster  appointed  to  regulate  the 
dealings  between  individuals  in  an  open  market ;  the  Statutes  of  Hen. 
4,  apply  to  weighers  of  goods  appointed  to  take  customs  thereon  for  the 
Crown,  and  therefore  the  provisions  of  the  Statutes  of  Hen.  4,  that  such 
office  should  not  be  for  life,  but  only  for  pleasure,  did  not  apply  to  the 
weighmaster  under  the  Statute  of  Anne.  —  Id, 

WIFE.    See  Practice,  4,  5,  6,  7. 

WILL.    See  Charity,  Costs,  Deficiency,  Practice,  Residue. 

1.  Undue  influence  may  exist  in  the  form  of  bad  companionship  and  bad 
example,  and  yet  not  be  sufficient  to  invalidate  a  will  made  under  its 
operation.  To  be  within  the  meaning  of  the  rule  of  law,  so  as  to  pro- 
duce that  effect,  it  must  be  an  influence  exercised  by  coercion  or  by 
fraud.  But  actual  violence  is  not  necessary  to  constitute  coercion.  Im- 
aginary terrors  may  be  sufficient  for  that  purpose.  —  Boyse  v.  Ross- 
borough^  2. 

2.  In  order  to  set  aside  a  will  of  a  person  of  sound  mind,  it  must  *  be   *  1053 
shown  that  the  circumstances  under  which  it  was  executed  are  in- 
consistent with  any  hypothesis  but  that  of  undue  influence,  which  cannot 
be  presumed,  but  must  be  shown  to  have  been  exercised,  and  exercised 
in  relation  to  the  will  itself,  and  not  merely  to  other  transactions.  —  Id, 

3.  A  testator  who  was  possessed  of  two  estates,  S.  and  H.,  devised  them  to 
trustees,  to  pay  debts,  legacies,  and  annuities,  "  and  subject  to  the  trusts 
aforesaid,  all  the  said  premises  hereinbefore  devised  shall  be  in  trust  for 
my  grandson  Robert  W.  and  the  heirs  of  his  body  ;  but  in  case  he  shall 
die  under  the  age  of  twenty-one  years,  and  without  issue,  my  estate 
at  H.  (subject  to  the  trusts  hereinbefore  respectively  declared)  shall  be 
in  trust  for  my  granddaughter  Ann  W.  and  the  heirs  of  her  body ;  but 
in  case  she  shall  die  under  the  age  of  twenty-one  years,  and  without  issue^ 
the  last-mentioned  premises  shall  be  upon  such  and  the  same  trusts  as 
are  hereinafter  declared  concerning  my  estate  at  S.  And  I  declare  and 
direct,  that  if  my  said  grandson,  Robert  W.^  shall  die  under  the  age  of 
twenty-one  and  without  issue,"  the  trustees  were  to  stand  seised  of  S. 
on  trust,  to  pay  the  rents  and  profits  to  the  use  of  the  testator's  son 
Richard  W.,  and  his  wife,  for  life,  "  and  subject  to  the  trusts  hereinbefore 
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thereof  declared,  the  estate  at  S.  shall  be  in  trust  for  "  the  fiuntlj  of  D.  in 
fee.  The  trustees  were  to  raise  during  the  minoritj  of  Robert  and  Ann 
money  for  their  maintenance.  The  grandson  Robert  W.  attained  twen- 
ty-one, but  died  without  issue ;  the  granddaughter  Ann  W.  also  attained 
twenty-one,  but  died  without  issue :  —  Held  (Liord  St  Leonards  dmen- 
tienie).  First  The  words  must  be  read  in  their  onlinary  sense  as  writ- 
ten. The  first  limitation  over  depended  on  the  double  event  of  Robert 
dying  under  twenty-one,  and  without  issue,  which  not  having  h^pened, 
the  limitation  over  did  not  take  effect,  but  the  estates  descended  to  Rich- 
ard, the  son  and  heir  at  law  of  the  testator,  and  through  him  to  Robert,  as 
his  heir  at  law. —  Grey  v.  Pearson^  61. 

4.  Secondly.  On  Robert  attaining  twenty-one,  the  equitable  remainder  in 
fee  of  the  S.  estate,  limited  to  the  D.  family,  took  effect  in  possession ;  bot 
the  ultimate  limitation  to  that  family  only  operated  on  the  S.,  bat  not  oo 
the  H.  estate.  —  Id. 

5.  Per  Lord  St.  Leonards.  —  First  The  testator  did  not  intend  to  die  in- 
testate as  to  either  of*  his  estates.   A  change  might  be  made  in  the  words  of 

the  will  to  give  effect  to  his  real  intention.     The  first  gift  was  in  tail ; 

*  1054   the  limitation  over  depended  on  *  Robert  dying  without  issue,  and  was 

perfectly  good  as  a  remainder.  —  Id, 

6.  Secondly.  The  remainder  in  fee  to  the  D.  family  did  not  depend  on  the 
previous  contingencies  taking  effect ;  but  was  an  ultimate  devise  of  all 
the  testator's  remaining  interest  in  the  estates,  so  as  wholly  to  exclude  his 
heir  at  law.  —  Id. 

7.  B.  devised  to  S.  a  piece  of  land  in  N. ;  B.  then  declared  his  desire  to 
erect  and  endow  almshouses  in  N.,  and  he  empowered  his  trustees  **  so 
soon  as  laud  in  N.  shall  have  been  legally  dedicated  tq  charitable  uses " 
by  some  other  person  within  twelve  months  after  his  decease,  to  pay  to 
the  trustees  of  the  intended  charity  a  sum  of  60,000/.,  to  be  devoted  to 
the  purposes  of  the  charity,  but  not  to  be  applied  to  the  purchase  of  lands 
for  the  same :  —  Held,  reversing  the  decision  of  the  Master  of  the  RoUs, 
that  this  bequest  was  not  void  under  the  Mortmiun  Act  — J^hUpott  v.  St. 
George's  Hospital,  838. 

8.  As  there  was  no  question  of  construction  occasioned  by  the  obscurity  of 
the  will  itself,  the  costs  were  ordered  to  come  out  of  the  fund  bequeathed. 
—  Id. 

9.  Where  there  is,  in  a  will,  a  gift  to  two  designated  devbces,  as  tenants  in 
common  in  tail,  and  if  either  should  die  without  issue,  then  to  the  **  sur- 
viving "  devisee,  that  word  must  be  taken  to  mean  *'  other."  —  Smith  v. 
Osborne,  375. 

10.  O.,  in  anticipation  of  marriage,  executed  a  settlement,  wluch  recited, 
that  '*  whereas  O.  is  entitled  to  a  contingent  remainder  on  failure  of  the 
issue  of  G.  C,  party  hereto,  in  the  town  and  lands  of  S.,  and  in  certain 
tenements  in  W.,  subject  only  to  such  powers  over  the  same  as  shall  ap- 
pear to  be  vested  in  G.  C,  under  and  by  virtue  of  the  last  will  of  T.  C^** 
and  it  went  on  to  covenant,  that  when  and  so  soon  as  <*  the  said  remain- 
der "  should  become  vested  in  O.  in  possession,  he  would  then  convey  the 
property  to  the  uses  of  the  settlement.     By  the  will  of  T.  C,  both  these 
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|Miiimii&  wLiL  derinK  u>  G.  C.  for  ]itf:,  Tenmmder  tr  ilt^  ^^nc  and 
oitter  «n»  je  ibL  icnyuiiat?  tC'  zur  tffsxaior'f  daiuriiit^Ts.  XHizMtr-ii  aac 
Fnutrfib.  V  lenmfr'  ic  roDimar  in  tall,  kdc  if  eiUier  daii:riit«r  «iincic  cie 
'witunin  ijHiL.  lAer  **  tc-  liie  oae  of  nn  ^urriviiin  dBq^iiitr-  anil  utf  her^ 
of  btfT  tH>CT  iswful'r  isrsiim!:  biil  tl  o^fanh  of  sdcL  issat.  ir>  v^  cwn.  Turis 
infill*  G  C  dis*d  muniirTHrd.  sue  liic-  iandi^  of  S.  one  W.  Urflr^endrx  id 
tbt-  Twc  cunpneB-  ant-  of  whom  mm-  Ci.^s  iBocber  at  imanu  ir  ram- 
mob.  Titt:  Twi  astfiff  cxtrizirc  *  dapnTailiig  dei^  af  tc  S..  hm  *Z  di^h 
no:  a^  n  ^.  whl  suol  ahgvmaru»  C).'5  moitMfr  died  nuestaie.  anc  her 
psuitc'i}  d«PseBa«*L  ic  0~  ber  aoL.  tbe  rcwenantar.  The  mlier  sister  Vmt 
wiL  cBvt  aL  aer  rrnr^errr  u  Ct-  her  i»*n»liew,  «n'r»i*Ti  to  renaiu  aminixies 
and  irgarw^  :  —  Et  u.  ii*az  at  xc*  tbir  iaiia«  ax  S~  the  entail  of  ftiii."i  had 
b««a  uaTTifU.  aad  wiiit:!  hiuL  no:  deae*enuf  d  ic*  O.  anufs*  the  will  of  T.  C«. 
tii£  '.«c>vtniBic  did  ao:  liiL&tr  t£t*i*i :  um  h  did  takt*  efit*ct  as  to  tbe  laiid<  at 
V«  lor  tilt  wore  -  farTTvm^ "  in  tue  wiL  of  T.  C.  nmfi  be  oonscmed 
to  ibeaz.  ^  oiuer.*'  and  titf  ward^  **Biif'L  'm^JHr  ^  int'Jude  the  iasoe  of  bosh 
QBarut«%.  aiiL  intr-td jty:  O.  su'^^f^Of d  u>  botii  lanifTTiT  of  thai  estate  ai 
teuaxrt  il  laL  niiQ«;  uh:  wiL.  —  j(L 
11.  A  tf9$;a;iur  umrjttfL  iii^  oniiber  A.  B  .  frbon  he  apponn^d  bif  txecmar 
asL  tni<nt^  ii  s&  u.  ii»  eenait  and  to  ttanc  poMcnncc  of  tbe  prodnce 
tbtrt'o:.  as  trusi,  ic>  raiite  ximsvuic  and  icTtst  in  ibe  anx^  or  upon  mort- 
^*iSt  ni'.'L  a  Bon.  of  montn  at  inai,  wbea  invetatfcL  ibe  djvidf nd»  sbonid 
'^  realize  the  ckac  annua,  incfane  or  mam  of  2("^>*'aDd  to  pijr  tc>  ^'ist 
wiif  «i"b  d-vjotaitk.  interwu  or  ^^t^^*^  incomcu^  &:^  fur  her  life  la* 
wiaownoud.  On  ihs-  deaii  or  Msrond  marriji^ti.  A.  B.  wwt  u>  Aanc  po«- 
wa«eL  **  uf  tbe  «aid  jR-in'.'irial  or  trust  ^Kmer.  and  tbe  stocks  opoa  wbiitb 
tbe  same.  etiaL  tie  invested,^  ii.  tnuc  ior  bimBelf  and  tbe  oint^  iirotben 
and  fiit?um>  of  tbe  le^ctor.  And  a»  t&  tbe  r^doe^  **  after  iwinr  tbere- 
crai  ine  incni*-T  itufii-i*Tit  tc  TtiJize  ii*e  annniT  lor  hit  njd  wilt,"  A.  B, 
war  ID  Ftaiic  pciBfc*(iied  iu^T^y.  ql  Himiiar  tnsat :  prorjofd  tbai  if  ibe  teitta- 
tor  ebimi'^  die  ieavmr  euiidren.  tbe  tnK»  icir  bi»  bixcbeB  and  ai^en  were 
to  be  nui..  and  tne  t:ij.iU**«.  w^re  to  take  tbe  wboie.  The  estate  wbea 
pa:  it  anc:  iLveni-ec  ujl  n'l:  jirocu**  ^f'-'^:.  a  3«ar: —  ^frtc'  ^rererHng  the 
de«'i«iOL  of  toe  C-nin  u^a'^w^.  tnat  tbe  wiuirv  wa»  mat  eniitje/i  to  have  tbe 
d*:A*yinstkt'r  made  ^uac  out  uf  tbe  Mrpi»  gf  tbe  cstatffc.  —  lial^r  t.  liaLer, 

f:c. 

15L  I>eTi»e  .'iij  I^IT^  of  a  frn^oid  «3Ktat«  for  Iiref  nenewabie  for  eier,  *•  to 
niT  mhi  M'.  aurlni:  tm  iii^>  auci  after  bit  deacib  to  bit>  lawiol  ijeme.  in  mcb 
nianuer.  «tiarefc.  ano  jirupiirtium  a»  i«€:.  br  dtsbU  or  wlL.  i^ni^  aj'jKiint,  and 
i'JT  want  uf  tsQvii  avT^jiutuaevL.  tb«^  to  iiif  itfnie  ^jual^.  if  mork  xxikl  one ; 
and.  if  oii'r  cme  ciiU'U.  1*/  naiu  t'lij  J  :  and  i&  laliure  of  is*ne  of  W^*  to  J. 
An'j'ber  e«ta'-t.  «jvii«»i«i'tj^  uf  ^w^-^>,uJ;*»t  iandh.  wat  6*rvi*f/l  it  tbe  same 
Umuf>  to  auotoer  acnu  J. :  auc  'jb  ii..;ure  uf  *  tiie  iwut  of  J^  it  wafe  to  *  1  ^'r»€ 
po  to  W.  J.  and  W,  U-lyrt  tbe  uirj*  of  a«.v  vi.liC  to  W.  (J  biiii»eJf 
iMrrer  marhtsd  i.  iv>nea  jl  a  rb"i;^«frr  at  to  tbe  Isoidf  deviied  io  J«  and  to 
wbi'.'ti  W.  a'ttsrvarufe  •tt«;*;*3*:'j*:'j  jl  poe»»j*wKrt.  ol  J-V  deatb  wjibcrat  iasoe. 
W.  d«;d-  leavinr  Itrtir  t*ij.»ur«. :  be  ua'J  i»'>i  exetnted  atj  ajfjKi'nitiBeiit, 
but  during  bj»  xii^  UivMa^  itf  uuiii  UtiKr;|iUon»  of  iand»  to  crtdsua  iat 
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yalae :  —  Held^  that  under  these  devises  each  of  the  first  devisees  took  an 
estate  tail  by  implication.  —  Roddy  v.  FiUgeraldy  823. 
IS.  Where  in  a  devise  there  is  a  gift  over  on  general  failure  of  '*  issue,"  it  is 
presumed  that  the  word  '*  issue  "  has  been  used  by  the  testator  as  mean- 
ing **  heirs  of  the  body."  —  Id. 

14.  When  the  word  ''  issue  "  is  so  employed,  it  is  for  the  pai%y  seeking  to 
give  it  a  meaning  other  than  that  which  it  frequently  bears,  to  show  clear- 
ly from  the  context  of  the  will  that  the  testator  intended  to  give  it  a  dif- 
ferent meaning.  —  Id. 

15.  The  remainders  here  were  contingent,  and  therefore  the  recovery  suf- 
fered as  to  the  fee-simple  lands  operated  as  a  bar  to  them  whether  the 
first  devisee  did  or  did  not  take  an  estate  tail.  —  Id. 

16.  A  testatrix  devised  all  her  real  and  personal  estate  to  A.  and  B.,  to  get 
in  and  sell  the  same  on  trust,  to  pay  debts,  and  then  to  discharge  ^  the  fol* 
lowing  legacies,"  naming  two.  **  I  also  give  and  bequeath  to  T.  20002.  (in 
which  sum,  or  thereabouts,  he  now  stands  indebted  to  me)  subject  to,  and 
I  charge  the  same  with  the  payment  of  the  following  life  annuities  and 
sums  of  money ;  (that  is  to  say)  "  —  She  then  gave  to  her  sister  40^,  to 
her  sister's  husl^and,  W.  L.,  if  he  survived  his  wife,  20/.,  and  to  her  sister, 
M.  P.,  20/.,  which  annuities  were  to  be  paid,  when  they  became  due,  by 
T. ;  the  first  payments  to  the  two  sisters  at  the  end  of  six  months  after  the 
death  of  the  testatrix ;  and  to  W.  L.  at  the  end  of  six  months  after  the 
death  of  his  wife.  The  testatrix  then  gave  four  legacies  of  50/.  each  to 
nephews  and  nieces ;  40/.  to  the  only  child  of  a  nephew,  and  50/.  between 
the  two  children  of  a  deceased  nephew,  and  directed  these  legacies  to  be 
paid  within  twelve  months  aft^r  the  death  of  her  sister,  M.  P.,  and  to  be 
paid  by  T.  Then  followed  a  proviso,  that  she  did  not  intend  the  legacy  of 
2000/.  to  T.  to  exonerate  him  from  the  debt  due  to  herself,  but  whatever 
should  be  due  at  her  decease  was  to  be  taken  in  part  or  in  satisfiuition  (as 

the  case  might  be)  of  the  legacy ;  and  then  came  a  general  direction 
*1057   that  **  the  several  *  and  respective  legacies  hereinbefore  bequeathed" 

should  be  paid  to  the  respective  legatees  within  twelve  calendar 
months  after  her  decease,  or  so  soon  afterwards  as  her  real  and  personal 
estates  could  be  collected  and  converted  into  money.  There  was  also  a 
direction  that  the  legacies  payable  to  the  children  of  the  nephews  should 
be  vested  interests  in  them  at  twenty>one,  and  in  the  mean  time  the  money 
should  be  invested  by  the  trustees  for  the  benefit  of  the  children.  T. 
never  paid  any  part  of  the  debt,  and  became  utterly  insolvent :  —  HM 
(Lord  Wensleydale  diss.),  affirming  the  decree  of  the  Court  below,  that 
the  annuities  and  legacies  charged  on  that  debt  were  intended  to  be  pay- 
able if  the  particular  fund  (the  debt)  failed,  out  of  the  general  assets.  — 
Vickers  v.  Pound,  886. 

17.  A  testator  gave  certiun  leaseholds  to  trustees  for  a  term  of  thirty  years, 
to  receive  rents  and  profits,  and  pay  debts  and  legacies,  to  accumolato 
the  rents,  &c. ;  to  permit  his  son  Benjamin  to  take  the  rents  for  his  own 
use  '*  until  the  son  of  my  son  Benjamin  (if  he  shall  have  a  son)  shall  at- 
tein  twenty-one  ;  and  then  I  give  and  bequeath  the  premises  to  trustees, 
to  preserve  contingent  remainders,  but  to  permit  such  son  to  receive  the 
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rents  and  profits  for  hb  natural  life,  and  after  his  decease  to  the  heirs 
male  of  sach  son  and  the  heirs  male  of  their  bodies :  and  for  default  of 
snch  issne,  I  give  the  premises  to  the  trustees  to  permit  my  son  Lewis," 
and  then  followed  the  same  provisions  with  respect  to  Lewis  as  those 
which  had  been  previously  made  with  respect  to  Benjamin,  and  in  default, 
&c  tHe  premises  were  again  given  to  trustees  to  preserve  remainders, 
and  then  came  a  repetition  of  the  former  provisions  in  favour  of  '*  the  son 
of  mj  daughter  Abigail."  Benjamin  and  Lewis  successively  entered  into 
possession  of  the  leaseholds,  and  died  without  male  issue ;  Abigail  had  a 
son,  who  attained  twenty-one :  —  Held,  that  the  devise  over  after  Benja- 
min was  not  void  for  remoteness,  but  that  Abigail's  son  took  an  estate  tail, 
the  rule  as  to  freeholds  being  in  this  case  properly  applicable  to  lease- 
hold estates.  —  WUliams  v.  Lewis,  1018. 
18.  Held  also,  that  the  direction  to  accumulate  in  respect  of  the  term  of 
thirty  years  was  not  void,  for  the  legacies  payable  by  the  will  were  only 
legacies  given  to  persons  then  in  being.  —  Id. 
WINDING-UP  ACTS.    See  Company. 

A  disallowance  by  the  Master  of  a  claim  made  under  the  Winding-up  Acts 
is  the  subject  of  an  appeal.  —  Ernest  v.  NichoUs,  401. 
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